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I  HAVE  to  account  to  the  reader  why  the 
date  of  the  Treatise  is  the  27th  June,  1821,  and 
the  publication  not  till  1824,  I  was  in  hopes  to 
have  added  some  more  very  curious  cases,  but 
I  find  I  must  reserve  them  for  another  volume* 
I  was  also  in  hopes  to  have  given  the  character, 
genealogy,  Sec.  of  the  several  Judges  of  the 
Irish  Bench,  and  of  the  Bar ;  but  I  must  also 
reserve  this  for  another  volume.  In  it  I  will 
begin  with  the  Chancellor  :  I  have  experienced 
his  administration  of  justice  in  more  instances 
than  one,  and  therefore  can  speak  from  expe- 
rience of  him.  I  have  narrowly  observed  his 
administration  of  justice  to  others  ;  I  have  also 
observed  the  different  appointments,  super- 
sedeas, re-appointments,  and  restorations  of  the 
Magistrates  of  Ireland  ;  and  I  cannot  but  won- 
der that  he  should  have  selected  Clergymen  for 
(certainly  in  those  days)  the  ensanguined  office 
of  Magistrate.  I  am  greatly  afraid  it  will  bring 
the  Protestant  religion  into  disrepute,  to  see  its 
Ministers  at  one  moment  preaching  mildness, 
peace,  forgiveness,  and  charity  to  all  men,  and 
in  the  next,  perhaps,  leading  the  military,  &c. 
and  directing,  ordering,  and  urging  them  to 
fire  upon  and  massacre  their  flock,  and  thenv 
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selves  inflicting  death,  upon  them,  instead  of 
preaching  Christian  charity  to  them.  The  Cler- 
gymen of  the  established  Church  should  confine 
themselves  to  their  religious  duties,  like  the 
Roman  Catholic  Clergy,  and  not  meddle  in 
temporal  matters  :  it  is  that  which  causes  the 
unpopularity  and  dislike  against  them.  When 
they  see  the  Clergy  throwing  off  their  gowns  of 
sanctity*  forgetting  their  sacred  character,  and 
acting,  in  the  hurricanes  of  the  world,  with  as 
much  or  more  asperity  and  cruelty  than  laymen, 
they  at  once  lose  their  respect  for  them,  and 
the  Clergy  lose  their  character  and  weight  with 
^he  people.  The  Legislature,  for  this  reason, 
excluded  them  from  the  House  of  Commons ; 
and  I  do  not  see  why  the  same  principle  should 
not  extend  to  exclude  them  from  the  House  of 
Lords  ;  and  which  exclusion  would  operate,  in 
the  opinion  of  some  reformers,  as  a  great  and 
salutary  measure :  and  so  conscious  does  the 
exalted  part  of  the  Clergy  feel  the  impropriety 
q{  such  intermeddling,  that  they  voluntarily 
absent  themselves  from  the  House  of  Lords  in 
all  cases  where  life  is  at  stake.  But  we  must 
not  forget  that  the  Irish  Chancellor  being  bro- 
ther  to  the  Archbishop  of  Canterbury,  gives 
him  the  opportunity  of  knowing  the  ecclesias- 
tical character  better  than  those  reformers. 

I  shall  also  make  some  observations  upon  the 
numerous  silk  gowns  he  has  bestowed,  and  on 
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the  individuals  appointed.  But  of  his  political 
and  legal  character,  his  temper  and  disposition, 
m  my  next ;  with  his  private  character  I  have 
nothing  to  do, 

1  cannot  avoid  giving  my  tribute  of  thanks  to 
Government  for  the  appointment  of  John  Loyd, 
Esq.  first,  to  be  a  Sergeant,  and  secondly,  to 
be  Chairman  of  Kilmainham  ;  and  if  there  were 
no  appointments  to  judicial  offices  but  of  such 
men,  the  table  of  the  House  of  Commons  would 
not  be  encumbered  with  petitions  of  complaint 
against  the  Irish  Judges, 

In  the  characters  I  shall  draw,  I  shall  Ci  no- 
thing extenuate,"  for  favour,  "  nor  aught  set 
down  in  malice."  Fairly  and  impartially,  with- 
out dread  or  fear,  without  favour  or  affection, 
will  I  draw  their  characters,  temper,  genealogy, 
<&c.  &c. 

The  curiosity  of  some  of  the  decisions  in  this 
volume,  rests  with  the  Judges  or  Court  who 
made  them,  not  with  mo. 

For  reasons,  which  it  is  at  present  unnecessary 
to  mention,  I  beg  to  pay  my  tribute  of  praise  to 
the  justice  and  talents  of  Mr.  Justice  Burton 
and  Master  Ellis;  and  I  beg  the  Public  not,  in 
the  remotest  degree,  to  consider  me  as  sanction- 
ing the  speeches  relative  to  Baron  Maclellaud  : 


YiU  PREFACE,  - 

I  report  the  case  only  as  a  precedent  and  pro- 
ceeding in  a  Court  of  Justice,  and  consequently 
*is  forming  part  of  the  law  of  the  land. 

1  have  nothing  more  to  add,  than  to  apolo- 
gise for  some  errata  which  have  unavoidably 
crept  into  the  Work ;  but  which,  I  trust,  ea« 
be  easily  rectified  by  the  reader. — Vale. 


RICHARD  R.  ROWE, 

Dublin, 
1st  March,  1824, 
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ON 


AND   ON  * 

CORNELIUS  GROGAN'S*  CASE, 


TO   THE   WORLD  5 


F: 


ELLOW  inhabitants  of  this  terrestrial  Globe,  1 
address  to  you  a  Work,  interesting  to  freemen  and 
slaves,  rich  and  poor*  nobles  and  peasants.  In  it  you 
will  learn  the  advantage  of  the  common  law,  and  con- 
stitution of  Great  Britain  and  Ireland  ;  you  will  tremble 
at  the  least  inroad  upon  either  ;  you  will  dread  martial 
law,  as  a  pestilential  plague,  sent  to  scourge  whatever 
part  of  the  earth  it  holds  its  diabolical  reign  in  5 
you  will  see  high  military  characters,  in  Cornelius 
Grogan's  case,  justify  the  hanging  of  an  innocent  man, 
because,  in  their  opinion,  sufficient  examples  had  not 
been  made  ;  they  tell  you,  that  no  evidence  of  those 
engaged  in  rebellion  would  make  an  impression  on 
them  ;  though  they  stated  no  evidence  could  be  adduced 
by  a  person  accused  at  that  time  ;  nor  did  they  enforce 
the  attendance  of  others,  whose  loyalty  was  unsuspected. 
I  cannot  avoid  calling  your  attention  to  the  Speaker  of 
the  then  Irish  House  of  Commons,  the  Right  Honor- 
able John  Foster,  when  that  great  and  upright  man,  tb<? 

b 


1 1 

11 


late  worthy  chairman  of  Kilmainham,  John  Egan,  Esc|. 
suggested  to  the  Counsel  of  the  petitioners,  that  it  was 
their  duty  to  watch  the  questions  that  were  asked,  and 
if  they  thought  any  objectionable  questions  were  asked* 
to  state  their  objections,  that  the  House  might  decide. 
Mr.  John  Poster,  now  Lord  Orriel,  said,  tf<  such  a 
doctrine  was  incompatible  with  the  proceedings  of  Par- 
liament. What!  Counsel  intermingling  in  their  debates  ! 
Such  a  breach  of  all  Parliamentary  proceeding  was 
never  attempted  in  either  kingdom/'  The  then  Mr. 
Irish  Speaker,  and  his  valuable  and  incorruptible  Irish 
House,  differed  entirely  in  opinion  from  a  character, 
whom  I  will  not  hesitate  to  designate  as  the  faithful 
mirror  of  justice,  Lord  Eldon,  and  the  august  and  just 
tribunal,  the  House  of  Lords  of  Great  Britain  and 
Ireland.  In  the  late  Queen  Caroline's  case,  of  blessed, 
and,  I  hope,  happy,  glorious  and  immortal  memory, 
Mr.  Brougham,  her  attorney  general,  said  he  had  ob- 
objections  to  urge  to  the  course  of  examination  •,  he 
apprehended  also  that  it  was  competent  to  him  to  state 
his  objection  to  a  question,  before  the  answer  was 
received.  The  first  member  of  the  Government,  the 
Earl  of  Liverpool,  observed,  that  the  House  would  be 
better  enabled  to  judge  of  the  force  of  any  objection, 
to  a  question,  after  hearing  the  answer  to  it.  Lord 
Eldon,  the  British  Chancellor,  said,  he  found  himself 
compelled  to  admit  that  the  objection  should  be  heard 
in  the  first  instance,  as  the  answer  might  otherwise- 
make  an  impression,  which*  if  the  question  were  over- 
ruled, it  might  be  difficult  to  remove  ;  and  the  House 
of  Lords  so  decided  ;  and  further,  on  a  question  put  by 
Mr.  Brougham,  on  his  cross  examination,  a  few  cries 
of  (<  order,''  being  heard,  Mr.  Brougham  appealed  to 
fheir  Lordships,  if  it  was  fitting  that  he  should  be  a&- 
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tnonished,  as  he  proceeded  in  the  discharge  of  his  duty, 
by  cries  of  Order.  A  slight  murmur  ran  through  the 
House,  and  cries  of  "  go  on,"  and  "  there  was  no  call 
to  order,"  were  heard  ;  and  Mr.  Brougham  proceeded 
uninterrupted,  not  suffering  even  the  noble  Lords  them- 
selves to  interrupt  him  in  his  examination,  or  to  ask  an 
illegal  question  ;  for  when  Lord  Donoughmore  asked  a 
witness,  (Lady  Charlotte  Lindsay)  was  there  a  report 
of  improper  conduct  in  the  Princess  of  Wales,  Mr. 
Brougham  objected  to  the  question  ;  and  the  Lord 
Chancellor  and  the  House  decided,  that  reports  could 
not  be  received  in  evidence  ;  and  the  question  was  in  con- 
sequence not  asked.  So  also,  when  Lord  Lauderdale 
interrogated,  as  to  a  letter  the  witness  (Lady  Charlotte 
Lindsay)  received  from  her  brother,  whether  she  had 
that  letter  in  her  possession,  Mr.  Brougham  objected 
to  the  question  ;  he  also  objected  to  the  next  question, 
"  was  it  in  consequence  of  the  difficulty  of  obtaining 
her  salary,  that  her  brother  requested  her  to  leave  the 
service  of  the  Queen  •,"  all  which  objections  were  allowed 
by  the  House ;  so  also,  another  objection  to  a  ques- 
tion asked  by  Lord  Lauderdale,  about  the  bath  at  the 
Villa  De  Este,  was,  after  debate,  allowed.  As  I  am 
bound  to  take  the  law  from  this  highest  and  august 
tribunal,  I  therefore  feel  no  hesitation  in  saying,  Mr. 
Irish  Speaker,  and  the  majority  of  his  then  Irish  House 
of  Commons,  acted  illegally,  and  oppressively,  when 
they  would  not  suffer  the  Counsel  on  behalf  of  the 
Petitioners  to  object  to  illegal  questions,  asked  the 
witnesses  adduced  for  the  bill  of  attainder  ;  and  that  Mr. 
Irish  Speaker  misled  his  Irish  House  of  Commons. 
But  for  the  honor  of  Irishmen,  it  must  not  be  forgot, 
that  this  was  the  Parliament  which  deprived  Irishmen 
of  their  birth-right— a  native  Legislature,  and  which 
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the  present  Attorney  General  opposed,  in  a  speech 
delivered  in  the  Irish  House  of  Commons,  because  it 
endangered,  in  his  opinion*  the  crown  on  his  sovereign's 
head,  and  also  because,  in  his  opinion,  the  Irish  Legisla- 
iature  had  no  power  to  make  a  law,  depriving  their 
constituents  of  the  power  delegated  to  them,  and  cited 
.Locke  on  Government,  with  great  effect  on  his  hearers. 
That  the  proceedings  by  General  Craddock,  Gilbert 
King,  afterwards  created  Sir  Gilbert  King,  Bart.  Robert 
King,  afterwards  Lord  Lorton,  Sir  James  Fowles,  Bart* 
&c.  &c.  was  a  gross  violation  of  every  law,  human  and 
divine,  and  a  breach  of  magna  charta,  the  bill  of  rights, 
&c.  and  every  constitutional  principle  which  preserves 
the  lives,  liberties,  and  properties  of  the  inhabitants  of 
Great  Britain  and  Ireland,  appears  to  demonstration. 
Here,  a  gentleman,  of  hereditary  estate  of  ^8,700  a 
year,  not  disputed  to  have  uniformly  been  a  loyal  man* 
up  to  the  disgraceful  flight  of  Colonel  Maxwell's  troops 
from  Wexford*  had  gone  on  business  respecting  a  law* 
suit  to  Dublin,  about  three  months  before  the  breaking 
out  of  the  rebellion.  On  the  12th  of  April,  he  swears 
the  necessary  affidavit,  and  goes  down  to  Wexford  ; 
the  day  he  arrives,  he  sends  to  the  country  people,  to 
deliver  up  their  arms,  and  take  the  oath  of  allegiance  5 
lie  apprises  the  Commander  in  Chief  in  Wexford  of  tha 
disaffection  of  the  country,  and  its  disturbed  state  ;  and 
actually  with  his  own  hands  assists  in  removing  and 
sending  to  the  King's  army  some  cannon  and  arms, 
which  were  at  his  house,  of  which  he  had  given  them 
notice,  and  requested  them  to  send  for  ;  he  also  volun- 
tarily supplies  the  King's  troops  with  forage  and  provi- 
sions ;  lie  applies  to  his  neighbour  Robert  Allen  to  do 

so' also,  but  he  refuses,  unless  paid  for  them. Mr. 

progan  goes  to  Wexford  ;  he  orders  the  horses  of  his 


own  carriage  to  be  taken  off,  and  yoked  to  the  cannon, 
to  assist  the  military  3  and  this,  after  the  detachment  of 
the  North  Cork  was  cut  off  at  Oulart :  he  sees  the  mili- 
tary retreating,  and  he  asks  where  they  were  going  ?  he 
is  answered,  to  Duncannon  fort ;  his  long  knowledge  of 
the  country  enabled  him  to  know  they  were  going  the 
wrong  road ;  he  informs  the  commanding  officer  thereof, 
but  the  terror  which  the  troops  and  their  guides  were 
in,  had  created  in  their  frighted  imagination  swarms  of 
rebels  ready  to  cut  them  off !  They  wished  to  go  by  the 
Scar,  but  their  panic-struck  guides  were  ignorant  of  the 
state  of  the  tide.  Colonel  Maxwell,  had  he  consulted 
with  Mr.*  Grogan,  or  any  gentleman  whose  fears  did  not 
deprive  him  of  the  use  of  his  intellects,  would  have  been 
informed  when  it  could  have  been  passed.  The  Scar  is 
a  branch  of  the  sea,  which,  when  the  tide  is  out,  is 
passable,  and  which  is  easily  ascertained  by  looking  at 
the  state  of  low  water  in  Dublin  Bar,  being  two  hours 
after.  Mr.  Grogan  sees,  that,  from  the  line  of  march5 
it  would  be  impossible  for  the  troops  to  reach  Duncan* 
xion  under  thirty-six  or  forty-eight  hours ;  no  resting- 
place  ;  no  food  ;  unable  for  such  a  journey  \  and  seeing 
further  that  the  troops,  from  the  line  they  were  taking, 
were  actually  marching  in  the  direction  where  they 
would  meet  with  the  only  body  of  rebels  that  could  im* 
pede  their  retreat  *,  without  money  or  carriage,  he  turns 
off  to  his  own  house,  as  Captain  Cox  did  at  Taghmon* 
Captain  Cox,  I  believe  a  loyal,  honest  and  brave  man, 
was  murdered,  because  in  regimentals ;  yet  his  derelic? 
tion,  or  desertion  of  that  corps  (in  order  to  go  to  his 
own  house)  which  he  was  bound,  by  his  oath,  his  alle* 
giance,  and  his  duty  to  have  led  to  Duncannon  Fort, 
was  never  considered  as  high  treason,  or  a  ground-work 
for  a  bill  of  attainder  against  him.    Mr*  Grogan  found 


it  impossible  to  follow  ;  for  the  rebels  entered  Wexforcf* 
and  were  between  him  and  the  King's  troops.  In  the 
course  of  that  night,  a  body  of  rebels  came  to  him,  and 
presented  a  blunderbuss  or  gun  at  him,  threatening  to 
shoot  him,  if  he  did  not  take  the  United  oalh  ;  he  re- 
fused ;  he  was  forced  to  go  to  them,  out  of  his  bed  at 
night ;  his  blunderbuss  was  taken  from  him,  and  his 
servants  carried  away.  Doctor  Jacob,  Mr.  Elgee,  &c. 
and  a  crowd  of  professed  red-hot  Royalists,  were  proud 
to  accept  of  the  lowest  situations  among  the  rebels  j  such 
as  Surgeon,  Mayor,  Gaoler,  &c.  How  few  of  the 
boasted  loyal  men  of  that  or  this  day  would  have  stood 

such  a  shock  ! Sir  Mathew  Hale,   vol.  i.  p.  49,  50, 

says,  that  in  times  of  war  and  public  rebellion,  when  a 
person  is  under  so  great  a  power,  that  he  cannot  resist 
or  avoid,  the  law  in  some  cases  allows  an  impunity  for 
parties  compelled,  or  drawn  by  fear  of  death,  to  do 
some  acts  in  themselves  capital,  which  admit  no  excuse 
in  time  of  peace  ;  and  he  states  two  cases  ;  one  where 
persons,  under  terror  of  rebels,  served  corn  for  the 
rebels,  and  were  acquitted;  the  other  is  that  of  those 
who  supplied  with  victuals  Sir  John  Oldcaslle  and  his 
accomplices,  then  in  rebellion,  and  they  were  acquitted, 
by  judgment  of  the  Court,  because  it  was  found  to  be 
done  pro  timove  mortis^  and  quod  reciperunt  quam  cilo 
jpotuerunt.  Here  was  a  force,  and  dread  of  his  life. — 
The  King's  troops,  one  thousand  men  strong,  with 
plenty  of  ammunition,  provisions,  and  forage,  had  fled 
from  Wexford,  and  abandoned,  without  even  notice  of 
their  flight,  all  the  loyal  iuhabitants  to  their  fate,  either 
to  join  the  rebels,  or  lose  their  lives,  for  uselessly  refusing 
to  do  so  ;  and  Mr.  Grogan  retired  to  his  house,  when-? 
ever  he  could. 

I  feel  H  right  to  account  for  the  panic  with  which  the 
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army  were  struck.  A  body  of  rebels  Lad  assembled  at 
Oulart,  about  eight  miles  from  Wexford  ;  the  Yeomeii 
cavalry  and  103  men  of  the  North  Cork  were  ordered 
to  disperse  them.  The  North  Cork  marched  from 
Wexford  j  when  they  reached  Oulart,  they  found  the 
rebels  posted  on  an  eminence  in  a  field,  surrounded  by 
a  ditch,  about  five  feet  high.  The  North  Cork  ad- 
vanced into  the  field ;  the  Yeomen  cavalry  hovered 
about ;  the  rebels  were  commanded  by  a  Priest,  whose 
chapel  and  house  had  been  burnt.  The  North  Cork 
formed  into  line,  and  fired  j  the  rebels  precipitately  fled  ; 
the  North  Cork  screwed  on  their  bayonets  ;  would  not 
wait  to  re-load  ;  and  proceeded  running  to  the  pursuit, 
afraid  they  should  not  overtake  the  rebels,  and  jumped, 
precipitately  on  the  top  of  the  ditch,  where  they  were 
received  on  the  pikes  of  the  rebels,  who  had  fled  only  in 
feint,  and  had  formed  in  ambush  in  the  trench  behind 
the  ditch  at  the  other  side  *,  but  one  soldier  alone  es- 
caped, who,  by  his  superior  speed,  outran  the  whole 
rebel  force,  till  he  arrived  at  Castle  Bridge,  about  two 
miles  and  a  half  from  Wexford,  and  the  rebels  pursued 
no  farther.  The  Yeomen  cavalry  galloped  away,  and 
were  seen  no  more  that  day  j  in  no  way  assisting  the 
King's  troops.  Fear,  although,  in  my  opinion,  un- 
grounded, excused  this  flight  of  the  army. 

Mr.  Grogan  was  now  threatened  to  be  taken  to  gaol ; 
he  was  actually  brought  prisoner  to  the  gaol,  and  from 
thence  to  the  rebel  camp.  When  informed  he  must 
either  act  with  the  rebels,  or  lose  his  life,  he,  to  save 
his  own  life,  became  an  United  Irishman  ;  and  he  and 
one  Meyler  undertook  to  take  inventories  of  all  the  pro- 
visions of  the  rebels  and  inhabitants,  and  his  house  was 
guarded ;  he  was  always  accompanied  by  a  guard.  This 
guard  expressly,  states,  that  he  forced  Mr.  Grogan  to 
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sigh  a  pass  for  one  Kellett  and  his  wife*  (by  the  bye,  twc* 
Catholics)  to  bring  bread  from  Wexford-  He  took  an 
inventory  of  Kellett's  things,  and  also  of  one  Edwards* 
of  Cribstown.  This  Edwards  had  been  a  servant  of  the 
Eichards'sj  of  Rathaspeck's,  family,  and  was  married  to 
a  bastard  of  one  of  the  family  of  the  Richards,  and 
whom,  it  is  stated,  had  been  first  seduced  by  him  :  a 
respectable  evidence,  truly,  to  take  away  the  life  of  the 
heretofore  undisputed  most  respectable  loyal  gentleman 
in  the  county  ! 

This  was  the  whole  of  his  offending.  It  appeared 
further,  that  he  was  taken  as  a  prisoner  by  the  rebels 
towards  Scullabogue,  but  it  was  distinctly  proved  that  he 
was  not  at  the  battle  of  Ross,  nor  took  any  part  in  it, 
nor  in  the  burning  of  Scullabogue  ;  on  the  contrary,  it 
appeared  that  he  strongly  expressed  his  disapprobation 
thereof.  Indeed,  General  Craddock  stated,  that  the  only 
fact  proved  or  alleged  against  him,  was  the  granting  the 
pass,  and  acting  as  commissary  in  taking  an  inventory 
of  the  provisions  about  him.  Mr.  Grogan,  it  appears, 
produced  the  order  of  the  rebel  committee,  compelling 
liim  to  do  so ;  he  also  produced  his  servant,  to  prove 
the  force  5  but  it  was  impossible  for  him  then  to  do 
more;  for  it  appears,  that  after  the  re-entry  of  the 
King's  troops,  he  remained  at  his  own  house  at  Johns- 
town, about  two  miles  and  a  half  from  Wexford.  He 
did  not  fly,  like  Colclough,  Harvey,  &c.  On  the  arri- 
val of  the  King's  troops,  he  had  sent  in  his  servant  to 
congratulate  them  5  but  being  in  coloured  clothes,  he 
was  fired  at ;  so  greatly  were  the  minds  of  the  military 
inflamed,  that  they  took  upon  themselves  to  shoot  any 
man  in  coloured  clothes.  On  Saturday  Mr.  Grogan 
was  taken  into  custody,  and  his  house  seized,  pillaged, 
and  robbed  by  the  military ;  a  fine  deer-park,  consisting 
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of  one  thousand  acres,  furnished  amusement  to  tile 
army,  in  shooting  the  deer  ;  and  General  Johnson 
thought  he  had,  and  actually  exercised  a  right,  to  re- 
gale himself  on  venison  !  The  deer  were  only  the  life 
estate  of  Cornelius  Grogan,  the  property  being  entailed 
and  belonging  to  the  estate,  and  those  next  in  remain- 
der 5  yet  he  wrote  orders  for  the  fattest  bucks.  The 
servants  deserted  the  house,  to  save  their  lives,  and  all 
the  rebel  Captains  fled  !  On  Tuesday  he  was  brought 
before  General  Craddock,  Gilbert  King,  (who  foolishly 
thought  he  made  atonement  for  his  crime,  by  leaving 
charitable  legacies)  Robert  King,  Sir  James  Fowlis, 
&c.  Here  let  us  pause  ;  here  let  us  consider  the  lega- 
lity, the  honor,  or  the  real  justice  of  this  proceeding, 
and  which,  I  really  believe,  is  without  precedent  in  the 
annals  of  England,  Scotland,  or  Ireland.  What  au- 
thority had  they  for  sitting ;  where  was  his  Majesty's  or 
the  Lord  Lieutenant's,  or  fhe  Commander  in  Chief's 
warrant  for  holding  the  Court  Martial,  directed  to  the 
Judge  Advocate,  stating  the  crime,  the  prisoner,  &c. 
and  officers  to  try  him,  &c.  &c.  ?  Where  was  the 
Judge  Advocate,  to  swear  the  members  ?  The  world 
will  learn,  with  astonishment,  that  no  oath  was  admi- 
nistered to  the  members  ;  that  there  was  no  Judge  Ad- 
vocate to  guide  their  proceedings,  or  ameliorate  the 
blood-thirsty,  inflamed  passions  of  an  enraged  and  im- 
passioned military  ;  who  would  inform  them,  that  when 
it  appeared  that  on  Mr.  Grogan's  sending  out  for  his 
witnesses  to  his  house  and  demesne,  his  messengers  were 
fired  at  by  the  military  banditti  at  his  house;  that  there 
were  imperative  grounds  for  instantly  adjourning  their 
proceedings,  till  those  witnseses  could  be  produced.— 
A  Judge  Advocate  could  have  thus  informed  them,  and 
have  adjourned  the  proceedings,  and  protested  agains^ 
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their  further  proceeding ;  and  have  reported  the  fact  to 
the  Lord  Lieutenant. 

Now,   let  us  see  the  doctrine  of  Martial   Law,  and 
Courts  Martial. That  it  is  not  only  lawful,  but  ac- 
tually imperative  on  every  military  character,  and  every 
good  citizen  and  honest  man,  by  a  force,  even  amount- 
ing to  death,  if  necessary,  to  put  down  and  disperse 
any  body  of  men,  foreigners  or  natives,  or  any  indivi- 
duals appearing  in  open  arms,  or  by  force  attempting  to 
injure  the   King,   or  any   part  of  his  government,  or 
preventing  the  administration  of  the  laws,  is,  I  appre- 
hend,   not  to  be  disputed  ;   but  this  only  exists  while 
there  is  an  actual  force  in  existence  opposed  to  the  loyal 
authorities,  and  in  reference  only  to  that  illegal  force  ; 
and  this  arises, — first,  from  the  necessity  of  the  thing — 
the  utter  impossibility  of  the  law,  in  its  natural  course, 
to  remove  the  force  ;   the  holding  out  by  actual  force 
against  its  jurisdiction,  so  that  they  could  not  be  tried. 
Secondly,  from  the  principle  of  self  preservation,   the 
contract  upon  which  the  social  bond  was  formed,  that 
all  and  each  would  protect  one  another  from  all  external 
force  ;  further,  that  they  would  not  commit  any  injury 
or  force  themselves  upon  one  another,  not  warranted  by 
the  then  rules  or  laws  ;  and  which  contract,  the  legis- 
lative, executive  and  judical  power  undertook  to  carry 
into  effect,  and  which    is    the   foundation  of  regal  au- 
thority ;  and  for  that  purpose  is  the  military  and  naval 
force  of  the  country  entrusted  into   tbe   hands  of  the 
executive ;  and  therefore,  when  the  King,  or  executive 
power,  sees  an  armed  force  attacking  the  rights  or  pro- 
perties of  the  state,  or  of  any  peaceable  individual,  and 
they  will  not  submit  to  the  civil  power,  it  is  his  duty  to 
direct  the  force,  civil  and  military,  to  disperse  them. 
But  this  only  extends  to  actual  war,  or  force  ;  it  does 
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not  extend  to  the  trial  of  the  offenders  after,  or  those 
abetting  them,  and  not  engaged  in  actual  force.  Mag- 
na Charta,  and  the  Petition  of  Rights,"  ended  tijat 
question  ;  and  therefore  the  military  could  not  try  even 
a  member  of  their  own  body  •,  and  therefore  to  enable 
them  to  do  so,  the  mutiny  bill  was  passed,  which,  with 
the  articles  of  war,  constitute  the  whole  military  code  of 
the  country ;  and  no  military  Court  can  exist,  nor 
can  any  crime  be  punished  by  military  law,  except  under 
it  5  any  other  punishment,  except  by  the  civil  power, 
would  be  illegal,  and  the  punishment  inflicted,  pur- 
suant to  such  illegal  proceedings,  would  be  murder, 
false  imprisonment,  &c.  as  the  case  might  be.  This 
act  extended  to  crimes  committed  by  military  persons  s 
that  is,  in  the  words  of  the  act,  to  every  person  who  is 
or  shall  be  commissioned,  or  in  pay  as  an  officer,  or 
who  is  or  shall  be  enlisted,  or  in  pay  as  a  non* commis- 
sioned officer  or  soldier  ;  and  therefore  did  not  extend 
to  persons  not  coming  within  this  description  ;  and 
therefore,  when  the  social  state  becomes  so  deranged  in 
any  of  its  branches ;  so  disaffected,  that  the  civil  law 
cannot  prune  the  evil,  and  the  judicial  authority  of  the 
country,  from  the  envenomed  and  extensive  state  of  the 
malady,  cannot  punish  the  offenders,  then  it  becomes 
necessary  to  try  the  offenders  by  another  tribunal. 
There  is  a  special  act  of  Parliament  necessary  for  that 
purpose  ;  and  the  act  passed  in  the  year  1798,  in  Ireland, 
empowered  the  Chief  Governor  to  issue  orders  to  all 
officers  commanding  his  Majesty's  forces,  and  all  othera 
whom  they  shall  think  fit,  to  take  the  most  vigorous  and 
effectual  measures  for  suppressing  the  rebellion,  &c. 
which  shall  appear  to  be  necessary  for  the  public  safety, 
and  for  the  safety  and  protection  of  the  persons  and 
properties  of  his  Majesty's  peae/able  and  loyal  subjects, 
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and  to  punish  all  persons  acting,  aiding,  or  in  any 
manner  assisting  in  said  rebellion,  or  maliciously  attack- 
ing or  injuring  the  persons  or  properties  of  his  Majesty*9 
loyal  subjects,  in  furtherance  of  the  same,  according  to 
martial  Law,  either  by  death  or  otherwise,  as  to  them 
shall  seem  expedient  for  the  punishment  and  suppres- 
sion of  all  rebels  in  their  several  districts,  and  to  arrest 
and  detain  in  custody,  to  be  brought  to  trial  in  a  sum- 
mary manner,  by  court  martial,  to  be  assembled  under 
such  authority,  and  to  be  constituted  in  such  manner, 
and  of  such  description  of  persons,  as  the  said  chief 
grovernor  shall  from  time  to  time  direct,  for  all  offences 
committed  in  furtherance  of  the  said  rebellion,  whether 
such  person  shall  have  been  taken  in  open  arms  against 
his  Majesty,  or  shall  have  been  otherwise  concerned  in 
the  said  rebellion,  or  in  aiding,  or  any  manner  assisting 
the  same,  and  to  execute  the  sentence  of  such  Court 
Martial,  whether  of  death  or  otherwise  ;  and  to  do  all 
other  acts  necessary  for  such  purposes. — The  only  autho- 
rity given  by  this  act,  is  to  punish,  according  to  martial 
law ;  that  is,  according  to  the  mutiny  act,  and  the 
articles  of  war.  Rebellion,  by  that  code,  is  death  •,  and 
it  is  expressly  directed  by  that  code,  that  no  crime, 
of  which  the  punishment  is  death,  should  be  tried  but 
by  a  general  courtteal  ;  that  is,  a  court,  by  the  1  It'll 
section,  composed  of  not  a  less  number  than  thirteen 
commissioned  officers  ;  and  of  this  court,  nine  officers 
present  must  concur  in  any  sentence  of  death  ;  and  this 
court  can  only  be  assembled  and  constituted  by  the 
Lord  Lieutenant,  or  chief  governor  *,  and  to  every 
general  court  martial  there  must  be  a  Judge  Advocate, 
or  his  deputy,  to  whom  the  warrant  is  directed,  and 
which  usually  contains  the  names  of  the  President,  and 
the  whole  members  who  compose  the  court  5  and  if  it 
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does  not  contain  the  name  of  the  president  and  mem* 
tiers  of  the  Court,  then  there  must  be  a  separate  war- 
rant, addressed  to  the  President ;   and  orders  are  issued 
by  the  same  authority  for  certain  regiments  to  furnish 
each  a  certain    quota  of  officers,    of  a  specified  rank, 
to  be  members  of  the  same,  and  to  return  their  names  to 
the  office  of  the  Adjutant  General.     Now,  it  is  essential 
to  know  what  the  duty  of  the  Judge  Advocate  is  ;  he  is 
to  administer  the  oath  prescribed  by  the  mutiny  act, 
which  is,  ((  you  shall  well  and  truly  try  and  determine, 
according  to  the  evidence  in   this  matter  now  before 
you,"  to  the  president,  and  then  to  the  other  members, 
and  is  himself  afterwards  sworn  by  the  president ;  he  is 
to  prosecute  in  the  name  of  the  Sovereign  ;  he  is  to  in- 
struct and  counsel  the  Court,  not  only  in  matters  of 
essential  and  necessary  form,  but  also  to  explain  to  them 
euch  points  of  law  as -occur  in  the  course  of  the  pro- 
ceedings, and  with  respect  to  which  the  mutiny  act,  or 
the  articles  of  war,  may  be  silent ;  for  in  all  matters 
touching  the  trial  of  crimes  by  Court  Martials,  where- 
ever  the  military  law  is  silent,  the  rules  of  the  common 
law  of  the  land,  to  the  benefit  of  which  all  British  and 
Irish  subjects  are  entitled  for  protection  and  liberty,  must 
qf  necessity  be  resorted  to  ;  and   any  deviation  from 
those  rules,   unless  warranted  by  some  express  enacts 
rnent  of  the  military  code,  is  in  fact  a  punishable  offence 
in  the  members  of  the  Court  Martial,  who  may  be  in- 
dicted for  the  same  in  the  King's  ordinary  courts.     But 
he  has  no  judicial  power,  nor  any  determinative  voice, 
either  in  the  sentences  or  interlocutory  opinions  of  the 
Court,  further  than  by  giving  advice  and  counsel ;  and 
may  even  remonstrate  against  their  proceedings ;  it  is  his 
duty  also  to  assist  the  prisoner  in  his  defence  ;  he  is  to 
arrange  all  matters  preparatory  to  the  trial  -,  furnish  the 
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prisoner  with  a  copy  of  the  charges,  and  the  names  and 
designation  of  the  witnesses  by  whom  they  are  to  be 
supported  ;  lie  is  to  require  a  list  of  the  prisoner's  wit- 
messes  \  he  should  summon  the  witnesses  for  the  prose- 
cution, and  require  the  prisoner  to  do  the  same  ;  he 
©pens  the  charge,  examines  the  witnesses,  and  acts  as 
recorder  or  clerk  register  of  the  Court,  in  taking  down 
the  evidence  at  full  length,  and  as  nearly  as  possible  in 
the  words  of  the  witnesses,  which  he  is  to  make  a  fair 
copy  of,  and  engross,  and  read  same  to  the  Court  on 
the  conclusion  of  the  trial  ;  he  is  to  collect  the  opi- 
nions and  votes  of  the  members  on  the  several  charges* 
and  is  to  record  the  final  sentence  of  the  Court,  which 
is  to  be  fairly  engrossed  and  subjoined  to  the  record 
copy  of  the  proceedings  ;  the  whole  to  be  authenticated 
l>y  the  subscription  of  the  President  of  the  Court*  and 
that  of  the  Judge  Advocate. — It  is  then  submitted  to  the 
Chief  Governor,  who  either  approves  or  disapproves,  or 
perhaps  sends  it  for  revision  to  the  same  Court  Martial, 
©r  pardons  the  criminal.  The  1 6th  section  of  the  mutiny 
act  requires  every  Judge  Advocate,  or  person  officiating 
sis  such*  at  any  general  Court  Martial,  to  transmit,  with 
as  much  expedition  as  the  opportunity  of  time  and  place 
can  admit,  the  original  proceedings  and  sentence  of  such 
Court  Martial  to  the  Judge  Advocate  General ;  which 
original  proceedings  and  sentence  shall  be  carefully  pre- 
served in  the  office  of  the  said  judge  advocate  general* 
fco  the  end  that  all  persons  entitled  thereto  might  be 
enabled  to  obtain  copies  thereof  -,  and  every  party  tried 
is  entitled  to  a  copy  of  the  sentence  and  proceedings  of 
the  said  Court,  on  demand  made  by  himself,  or  by  any 
person  on  his  behalf,  at  any  time  not  sooner  than  three 
m/onths  after  such  sentence.  By  the  twenty-fourth  sec- 
tion it  is  expressly  enacted,  that  every  member  assisting 
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thereat,  before  any  proceedings  be  bad  thereon,  shall 
take  the  oaths,  &c.  The  only  other  species  of  Court 
Martials  are  regimental  and  garrison  Court  Martials. 
This  is  only  for  the  cognizance  of  smaller  offences  3 
they  cannot  inflict  a  corporal  punishment ;  are  not 
Bworn  ;  have  no  judge  advocate  ;  and  no  commissioned 
officer  is  properly  amenable  to  the  judgment  or  sen- 
tence of  a  Regimental  Court  Martial  j  and  as  to  them, 
it  is  only  a  court  of  inquiry,  whether  any  general  Court 
Martial  should  be  held  or  not  *,  and  they  can  only  punish 
non-commissioned  officers  and  privates  ;  and  these  have 
a  right  to  appeal  to  a  General  Court  Martial. 

Having  now  discussed  military  law,  and  military 
courts,  before  I  consider  how  far  this  law  was  carried 
into  effect,  in  the  case  of  Cornelius  Grogan,  I  shall 
state  some  trials  by  Court  Martials,  which  took  place 
under  this  act ;  and  first,  I  laid  it  down  as  a  principle, 
that  by  martial  law  no  subject  of  this  realm  could, 
though  taken  in  warlike  attire,  and  armed  cap-a-pee, 
(if  not  taken  in  battle)  be  tried  by  martial  law  3  and 
accordingly,  in  the  case  of  Theobald  Wolfe  Tone,  who 
was  tried  before  six  officers,  and  the  president,  assisted 
by  a  judge  advocate,  upon  a  charge,  as  read  by  the 
judge  advocate,  implicating  him,  as  a  natural  born  sub- 
ject of  our  Lord  the  King,  with  having  traitorously 
entered  into  the  service  of  the  French  Republic,  at 
open  war  with  his  Majesty,  and  being  taken  in  the  fact 
of  bearing  arms  against  his  King  and  country,  and 
assuming  a  command  in  an  enemy's  army,  approaching 
the  shore  of  his  native  land,  for  the  purpose  of  invasion, 
and  acting  in  open  resistance  of  his  Majesty's  forces, 
with  several  other  charges  of  a  treasonable  nature,  on 
his  own  confession.  He  was  convicted,  and  sentence 
of  death  was  passed  on  him,  and  which  was  confirmed 
by  his  Excellency  the  then  Lord  Lieutenant. 
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On  the  morning  appointed  for  his  execution,  the  late 
Leonard  M'Nally,  Esq.  to  whose  profound  knowledge 
of  the  criminal  law,  I  pray  leave  to  pay  my  tribute  of 
adoration,  moved  the  Court  of  King's  Bench  for  a  writ 
of  Habeas  Corpus,  grounded  on  an  affidavit,  made  by 
Tone's  father,  that  he  had  been  tried,  convicted,  and 
sentenced  to  death,  on  a  charge  of  high  treason,  before 
a  military  CoUrt  of  seven  members,  sitting  in  the  Bar- 
racks of  Dublin,  though  he  did  not  belong  to  his  Ma- 
jesty's army.  An  order  was  made  for  the  issuing  of  the 
habeas  corpits  forthwith,  to  bring  up  the  prisoner  in- 
$ta?itei%.  Brigade  Major  Sandys,  in  whose  custody  the 
prisoner  was,  refused  to  comply  with  the  order,  or  any 
other  orders  but  those  of  the  Commander  in  Chief  of 
the  Garrison.  The  Court,  dn  the  report  of  this,  im- 
mediately directed  the  Sheriff  to  repair  to  the  barracks  ; 
iake  Mr.  Sandys  into  custody,  and  bring  him  before  the' 
Court  •,  and  the  doctrine  was  fully  established,  that  Mr. 
Tone  was  not  liable  to  be  tried  by  martial  law.  But 
even  according  to  martial  law,  this  trial  was  illegal ;  for 
it  consisted  but  of  seven  members  ;  whereas,  by  that 
code,  thirteen  were  necessary,  and  nine  of  that  thirteen 
necessary  to  join  in  the  condemnation,  and  in  awarding 
the  punishment. 

In  William  Byrne's  Case,  he  was  cnarged,  that  being 
enrolled  as  a  yeoman  in  the  Wicklow  Yeomen  Cavalry, 
and  having  taken  the  oath  of  allegiance  prescribed  for 
yeomen,  he  afterwards  became  a  rebel,  and  joined  the 
rebel  army  then  in  arms  against  the  King  and  Govern- 
ment of  Ireland  ;  that  he  was  instrumental  in  calling 
and  influencing  into  rebellion,  divers  of  his  Majesty's 
subjects  ;  that  he  was  a  captain  or  principal  leader  in 
said  rebel  army ;  that  he  was  concerned  and  an  acces- 
sary in  the  murder  of  Isaac  Langrel  in  Gorey,  in  the 
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month  of  June,  1798  ;  and  also  that  he  was  concerned 
in  the  murder  of  three  other  persons  at  the  rebel  camp  at 
Mount  Pleasant,  whose  names  are  unknown.  This  trial 
was  had  before  a  military  tribunal,  held  at  Wicklow, 
on  the  twenty-fourth  of  June,  1799,  by  order  of  Major 
General  Eustace.  The  Court,  if  we  may  be  allowed  to 
Call  it  so,  consisted  of  she  members  and  the  president* 
and  consequently  illegal,  for  want  of  the  proper  num- 
ber the  military  code  requires  ;  on  the  trial,  the  two 
following  questions  were  put  to  one  Bridget  Doolan,  a 
witness  for  the  prosecution,  by  the  prisoner :  Question — 
Have  you  ever  fought  against  his  Majesty's  army,  and 
which  do  you  think  rebellion  or  perjury  the  greatest 
crime?  Question — Do  you  not  conceive  it  to  be  a 
lighter  crime,  in  a  girl  of  eighteen,  to  swear/  falsely, 
than  to  chuse  to  go  to  the  murder  of  an  Orangeman  ? 
It  is  the  opinion  of  the  Court,  that  the  two  last  questions 
should  not  be  put,  as  they  seemed  to  refer  to  the  oath 
of  secrecy,  or  United  Irishman's  oath,  which  it  is  pro* 
bable  the  witness  took. 

I  presume  there  was  no  Judge  Advocate,  or  his  name 
would  have  been  mentioned  5  but,  in  my  opinion,  the 
prisoner  had  a  right  to  have  the  questions  answered. 
The  first  part  of  the  question  was  as  to  fighting  against 
Iiis  Majesty's  army ;  this,  if  it  subjected  the  witness  to 
any  prosecution,  she  was  not  bound   to  answer,  and 
thereby  criminate  herself;  but  as  fighting  against  the 
King's  troops  was  pardoned,  by  the  amnesty  act,  and 
she  further  appeared  as  an  accomplice  turning  King's 
evidence,  it  appears  it  is  a  question  she  should  have  fully 
disclosed  ;  her  full  disclosure  being  the  terms  and  con- 
ditions of  her  pardon.    As  to  the  remaining  part  of  this 
question,  and  the  whole  of  the  next,  it  was  only  the 
opinion  of   the  witness,  which  was  the  greatest  crime, 
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rebellion,  murder,  or  perjury  j  and  as  the  answer  would 
only  affect  her  credit,  shewing  her  morality  and  her 
religious  sentiments  were  such,  as  not  to  entitle  her  to 
credit,  yet  as  the  answer  would  not  inculpate  her  in  any 
crime,  the  prisoner  was  entitled  to  her  answer  ;  and  it 
is  to  be  regretted,  that  any  shield  should  ever  be  thrown 
over  the  turpitude  of  an  informer  or  accomplice ;  for 
this  Bridget  Doolan,  on  whose  testimony  hundreds,  I 
believe,  were  executed,  was  afterwards  proved,  on  a 
trial  at  Wicklow,  before  the  late  Lord  Avon  more,  to 
have  invented  several  of  the  murders,  and  swore  falsely 
on  several  trials.  That  Lord  Avon  more  congratulated 
himself  and  the  country,  that  two  men,  who  had  been 
found  guilty,  on  her  evidence,  of  rebellion  and  murder, 
had  not-  been  executed,  only  transported  ;  and  he 
obtained  for  them  a  full  pardon. 

The  judgment  of  the  Court  was,  c<  that  William  Byrne, 
having  been  a  member  of  the  yeomanry  corps  of  Wick- 
low cavalry,  from  which,  it  appears  to  the  Court,  he 
was  expelled,  before  he  was  guilty  of  any  overt  act  of 
rebellion,  is  not  thereby  precluded  from  the  benefit  of 
the  general  amnesty,  and  he  is  therefore  acquitted,  as  a- 
yeoman  deserting  to  the  rebels  *,  yet  as  his  entering  into 
a  yeomanry  corps  ;  taking  the  oath  of  allegiance,  and 
receiving  the  King's  pay  for  upwards  of  six  months,  is 
a  great  aggravation  of  his  subsequent  rebellious  conduct, 
the  Court  are  of  opinion,  that  the  prisoner  was  present 
and  commanded  the  rebels  who  murdered  Isaac  Langrel  j 
yet  as  it  appeared  in  evidence,  that  that  party  was  sent 
front  Gorey  Hill,  by  order  of  some  chief  rebel  com- 
mander^  it  might  possibly  have  happened  that  the  pri- 
soner acted  under  such  order  -9  he  is  therefore  acquitted 
of  the  murder,  although  the  prisoner's  conduct  upon 
tlmt  occasion  is  deemed  highly  blameabie.    With  respect 


to  the  murder  of  the  three  persons  at  Mount  Pleasant, 
the  prisoner  is  acquitted,  in  as  much  as  it  does  not  ap- 
pear that  the  prisoner  had  the  chief  command  of  the 
rebel  army  at  that  place.  Upon  the  whole,  the  prisoner, 
by  his  conduct  at  the  murder  of  Langrel ;  in  the  guard- 
house at  Gorey,  and  at  Mount  Pleasant,  exhibited  a 
vengeful  and  malignant  mind;  and  the  Court  being  de- 
cidedly of  opinion  that  he  acted  as  a  captain,  or  prin- 
cipal leader,  at  the  battles  of  Arklow  and  Vinegar  Hill, 
and  other  places,  the  Court  do  adjudge  that  the  said 
William  Byrne  shall  suffer  death.  The  Court  think  it 
necessary  to  observe,  that  the  said  William  Byrne  had 
all  the  time  allowed  to  call  in  his  witnesses,  which  he 
desired,  and  that  he  was  offered  warrants  to  bring  in 
those  who,  being  commanded,  did  not  appear." 

The  following  is  the  Lord  Lieutenant's  approval  :— 
e<  We  have  taken  the  proceedings  and  sentence  of  the 
said  General  Court  Martial  into  consideration,  and  are 
pleased  hereby  to  approve  of  and  confirm  the  same  ; 
and  do  direct  and  require,  that  you  will  cause  the  sen- 
tence of  death,  pronounced  by  the  Court  against  the 
prisoner  William  Byrne,  to  be  carried  into  due  execu- 
tion ;  for  doing  whereof,  this  shall  be  your  warrant. 

Given  at  his  Majesty's  Castle  of  Dublin,  this  twenty- 
first  day  of  September,  1799. 

By  his  Excellency's  command, 

Gasper  Luck..'3 

Lieut.  General  Charles  Eustace." 

0 

I  shall  make  but  three  observations  more  on  this  case. 
First,  The  justice  of  the  Court,  in  offering  the  prisoner 
warrants  to  bring  in  the  witnesses  he  summoned,  who 
would  not  attend,  deserves  veneration.     This  proceed- 
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Ing  is  not  to  be  surpassed  by  the  practice  or  justice  of 
any  civil,  criminal,  ecclesiastical,  or  other  Court  in  the 
known  world,  and  an  advantage  which  I  never  before 

met  with  being  offered  to  a  prisoner. Secondly,  the 

Court,  it  appears,  sitting  in  Wicklow,  tried  facts  and 
crimes. committed  in  the  county  of  Wexford,  many  miles 
distant,  where  it  was  impossible  to  compel  the  attend- 
ance of  the  witnesses,  except  by  force,  if  they  were 
found,  and  where  the  character  of  the  parties  and  the 
witnesses  were  unknown,  contrary  to  every  principle  of 

the  law  of  the  land. The  third  observation  is,  that 

the  adjudged  murder,  in  an  inferior  rebel  officer,  the 
party  being  sent  by  order  of  some  chief  rebel  comman- 
der, is  excusable,  as  it  might  possibly  have  happened 
that  the  prisoner  acted  under  such  order.  This  is  certainly- 
carrying  the  principle  of  law,  that  a  man  acting  through 
fear,  is  not  guilty  of  the  crime,  as  far  as  the  greatest 
visionary  would  require  it,  or  as  the  prisoner  himself 
would  ask. 

The  case  of  John  Devereaux,  jun.  of  Kilbeggan,  fur- 
nishes the  following   observations.      It  took   place  at 
Cork,  on  the  twenty-seventh  November,  1799,  for  hiorh 
treason,  and  being  deeply  implicated  and  concerned  in 
the  late  rebellion  which  existed  in  this  kingdom.     This 
was  only  before  six  members  and  a  President.     There 
is  no  mention  or  a  Judge  Advocate,  and  they  sentenced 
the  prisoner  to    transportation  for  life.    The  first  obser- 
vation is,  that  they  tried  the  prisoner  at  Cork  for  facts 
committed  in  the  county  of  Wexford,  many  miles  dis- 
tant, and   he  had  casually  gone  to  Cork  with  recruits, 
and  his  evidence  lay  in  the  county  of  Wexford.    Second- 
ly, they  did  not,  as  in  Byrne's  case,  enforce  the  attend- 
ance  of  his  witnesses.     One  of  the  principal  witnesses 
?. gainst  the  prisoner  swore,  that  one  Nessy  Let  was  iji 


the  barn  of  -Scullabogue,  when  it  was  burnt,  and  that 
she  was  burnt.  Devereaux  proved  he  served  this  Nessy 
JLet  with  the  summons  of  the  Court  to  attend  ;  but  she 
would  not.  Why  did  not  the  Court  offer  the  prisoner 
their  warrant  to  bring  in  his  witnesses,  who  being 
summoned,  did  not  attend,  as  in  Byrne's  case. 

'The  case  of  Hugh  Wo6laghan,  yeoman,  deserves 
consideration.  He  was  tried  by  a  general  court  martial, 
held  in  Dublin  Barracks,  on  the  thirteenth  day  of 
October,  1798,  for  having,  on  the  first  day  of  October 
inst.  come  to  the  house  of  Thomas  Dogherty,  and  did 
then  and  there  shoot  and  kill  the  said  Thomas  Dogherty, 
to  which  he  w^s  encouraged  by  Charles  Fox  and  James 
Fox,  of  the  aforesaid  county,  yeomen ;  and  the  said 
James  Fox  is  also  charged  with  having  fired  a  loaded 
gun  at  Margaret  Barry,  of  Delgany,  on  the  said  first 
day  of  October  inst*  There  were  but  six  members  and 
a  President,  and  the  late  Joseph  Atkinson  Esq.  deputy 
Judge  Advocate,  and  Judge  Martial. 

This  trial  could  only  be  under  the  mutiny  act  $  it 
did  not  fall  under  the  act  of  1793,  authorising,  in  par- 
ticular cases,  martial  law,  and  trial  by  Court  Martial ; 
for  that  only  extended  to  crimes  in  aid  of  the  rebellion. 
This  was  one  of  the  opposite  complexion  5  it  was  a 
Joyal  yeoman  shooting  a  suspected  rebel  y  and  as  the 
crime  affected  his  life,  there  ought  to  have  been  thirteen 
officers  *,  and  therefore  I  clearly  think,  the  Court  had  no 
jurisdiction,  and  the  man  might  be  tried  again  at  com- 
mon law  for  the  murder  ;  however,  the  Court  found  that 
he  did  shoot  and  kill  Thomas  Dogherty,  as  a  rebel,  and 
did  acquit  him  of  any  malicious  or  wilful  intention  of 
murder. 

Enniskillen,  President* 
Josepij  Atkinson;  D.  J.  Advocate. 
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This  was  a  trial,  in  the  city  of  Dublin,  of  a  crime 
committed  in  the  county  of  Wicklow,  on  the  illegality 
of  which  I  have  already  observed.  His  Excellency 
(Marquis  Cornwallis)  entirely  disapproved  of  the  sen- 
tence of  the  above  Court  Martial,  acquitting  Hugh 
Woolaghan  of  a  cruel  and  deliberate  murder,  of  which, 
by  the  clearest  evidence,  he  appears  to  have  been  guilty. 
<c  Lord  Cornwallis  orders  the  Court  Martial  to  be  im- 
mediately dissolved,  and  directs  that  Hugh  Woolaghan 
shall  be  dismissed  from  the  corps  of  yeomanry  in  which 
he  served,  and  that  he  shall  not  be  received  into  any 
other  corps  of  yeomanry  in  this  kingdom.  His  Excel- 
lency further  directs,  that  the  above  may  be  read  to  the 
President  and  members  of  the  Court  Martial  in  open 
Court. 

K.  Taylor,  Sec. 
Lieut,  General  Craig,  fyc.  §e» 

€t  P.  S.  I  am  also  directed  to  desire  that  a  new  Court 
Martial  may  be  immediately  convened,  for   the  trial  of 
such  prisoners  as  may  be  brought  before  them,  and  that 
none  of  the  Officers  who  sat  upon  Hugh  Woolaghan  be 
admitted  as  members.3' 

This  is  a  valuable  precedent,  shewing  the  propriety 
of  submitting  all  sentences  to  the  Lord  Lieutenant,  and 
his  right  to  pass  his  censure  upon  the  members  of  the 
Court  for  an  improper  judgment. 

The  only  other  trial  I  shall  remark  on,  is  that  of  Sir 
Edward  William  Crosbie,  Bart.  This  took  place  on 
the  2d  of  June,  1798,  at  Carlow,  on  two  charges: — — 
First,  for  traitorous  and  rebellious  conduct,  in  aiding 
and  abetting  a  most  villanous  conspiracy  for  the  over- 
throw of  his  Majesty's  crown,  and  the  extinction  of  all 
byal  ssubjects.     Secondly,  for  endeavouring  to  conceal 
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persons,  knowing  them  to  be  engaged  in  the  above-men- 
tioned project.  He  was  found  guilty,  and  adjudged  to 
death,  and  the  judgment  sent  to  Kilkenny  to  Sir  Charles 
Asgill,  for  confirmation  5  which  arriving,  he  was  forth- 
with executed. 

Here  the  number  of  officers  was  thirteen,  the  regular 
number;  but  there  was  no  Judge  Advocate  ;  and  sin- 
gular injustice  seems  to  have  been  the  object  of  this 
Court.  Why  else  remove  from  him  his  professional 
assistance  ?  Why  should  not  his  witnesses  have  been 
freely  admitted  ?  One,  a  Protestant,  who  had  never 
been  engaged  in  the  rebellion,  was  refused  all  admit- 
tance, though  called  ;  other  witnesses  for  him  insulted, 
and  their  lives  endangered.  The  evidence  produced 
against  him  was  given  under  the  dread  of  torture,  and 
also   of  being   hanged,  if  Sir  William  was  not  sworn 

against  ! Where  three  such  proceedings  take  place, 

justice  cannot  be  said  to  have  been  administered.  This 
sentence  was  not  laid  before  the  Lord  Lieutenant  for 
his  approbation. 

I  shall  now  consider  Cornelius  Grogan's  case. 
First  observation. — The  members  were  not  sworn  ;  and 
the  Legislature  hath  expressly  enacted,  that  every  mem- 
ber should  be  sworn,  before  any  thing  be  done  by  the 
Court  Martial.  When,  therefore,  General  Craddock, 
Gilbert  King,  and  their  associates,  acted  without  being 
sworn,  they  violated  the  law  of  the  land  j  and  when 
they  passed  sentence  of  death,  they  committed  a  crime 

which  the  law  calls  murder. Secondly,  there  was  not 

a  sufficient  number,  as  required  by  the  act.         Thirdly, 

there  was  no  Judge  Advocate. Fourthly,  they  did 

not  assist  Mr.  Grogan  in  getting  his  witnesses.- The 

military  had  seized  on  Mr.  Grogan's  house  ;  turned  out 
his  servants,  and  all  the  persons  about  the  place.     Al- 
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though  informed  of  this  fact,  yet  did  the  Court  proceed 
to  judgment  of  death,  and  to  carry  it  into  execution. — « 
Fifthly,  it  appeared   that  Mr,  Grogan  had  always,  to 
the  breaking  out   of  the  rebellion,  been   a  loyal  man  5 
that  he  had  joined  in  proclaiming  the  county  ;  in  giving 
the  King's  troops  forage  and  provisions ;  in  giving  up 
his  cannon,  &c.  lest   the  rebels   should   get  them  ;  in 
persuading  others  to  do  so  ;  in  exhorting  the  people  to 
take  the  oath  of  allegiance,    and  give  up  their  arms  ;  in 
taking  the  horses  off  his  own  carriage,  and  lending  them 
to  the  military,  to  draw  their  cannon,  rather  than  they 
should -be  left  for  the  rebels:  that  he  attempted  to  fol- 
low the  army  on  horseback  ;   that  the  cowardice  of  the 
military  leaders,  though  with  one  thousand  men,  and  in 
want  of  nothing  but   courage   and   real  loyalty,  which 
knows  no  fear,  for  Mr.  Grogan   had  offered  forage  and 
provisions,  made  them  skulk  out   of  the  town,  leaving 
the  loyal  inhabitants  to   their  fate  ;  not  even  apprizing 
them  of  their  retreat,  and  going  a  circuitous  way,  which 
took  them  thirty-six  hours  before  they  could  reach  Dun- 
cannon  fort,  about   thirteen  miles  from  Wexford  ;  that 
he  continued   with   them,  till  he  was  convinced  of  the 
impossibility  of  his  reaching  it,  his  feet  swelling  in   the 
stirrups  5  Mr,  Grogan  could  have  been  of  no  use  to  the 
military  in   their   retreat,  but   an  incumbrance.     The 
Commanding  Officer  had  taken  for  his  guide  a  decayed 
and  impotent  debauqhee,  whose  long  continued  vices 
had  impaired  and   destroyed   whatever  talents  he  ever 
possessed,  and  which  seemed  mostly  of  the  poetical  kind, 
very  different   from  war  and  politics.     His  other  guide 
was  a  nerveless,  cowardly  Captain  of  Yeomanry,  inca- 
pable of  any   thing  but  flight.     And,  in   the  name  of 
God,  what  were  those   martial  men  afraid  of  !     Why, 
of  what  I  call  unarmed  rebels  ;  no  artillery,  nonius- 


^uets ;  nothing  but  pikes ;  and  they  entrenched  in  a 
town  with  an  impregnable  barracks,  with  plenty  of  ship- 
ping to  resort  to,  if  ultimately  the  place  was  not  tenable. 
Most  solemnly  I  believe  it  was  the  military,  by  their 
flight,  gave  the  force  to  the  rebels ;  for  then  all  the 
people  were  compelled  to  join.  Accordingly,  the  Ba- 
rony Forth  and  Bargy  corps  turned  out,  who,  by  being 
accustomed  to  shoot  wild  fowl,  were  actually,  I  am  told, 
at  the  battle  of  Arklow  more  unerring  marksmen  than 
the  military  ;  so  also,  I  am  informed,  that  the  pike  rebel 
cavalry  were  an  overmatch  for  the  sabres  of  our  cavalry, 
before  the  adoption  of  the  Lancers.  Upon  the  nature 
of  the  pike  force  I  shall  make  but  one  observation  ;  that 
it  appears  to  me  to  be  a  dangerous  weapon  only  in  the 
hands  of  determined  men,  under  determined  leaders, 
and  not  under  such  cowards  as,  with  the  exception  of 
very  few,  led  the  rebels.  Look  at  Byrnes,  of  Ballyma- 
nus  ;  when  ordered,  with  his  corps,  into  Enniscorthy, 
the  corps  was  ready  to  go,  and  actually  proceeded  half 
way,  when  finding  themselves  deserted  by  their  cowardly 
leader,  they  refused  to  march  without  him.  The  only  real 
danger,  is  that  of  a  rush  with  the  whole  rebel  force  upon 
the  military,  or  that  portion  next  them.  It  is  stated, 
that  the  rebel  force  amounted,  at  one  time,  to  30,000 
men ;  had  these  rushed  on,  with  the  determination  of 
not  being  stopped  by  the  few  shots  which  could  be  fired 
before  they  came  into  close  combat,  it  would  be  a  struggle 
of  muscular  strength,  and  not  of  military  skill  ;  and  still 
more  so,  if  this  attack  was  made  in  the  night,  when  the 
artillery,  and  fire-arms,  and  cavalry  would  be  nearly 
useless.  The  only  men  among  the  rebels  who  appeared 
to  possess  any  military  talents,  was  the  Priest  who  com- 
manded at  Oulart,  and  Lord  Edward  Fitzgerald. 
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Sixthly,  it  appeared  before  the  Court,  that  the  army 
had  left  the  town  ;  that  the  rebel  foree  was  predomi- 
nant ;  that  Mr.  Grogan  was  taken  prisoner  by  the 
rebels,  because  he  had  sent  in  his  cannon,  forage  and 
provisions,  &e.  to  the  military*  and  had  urged  others 
to  do  so ;  that  his  life  was  threatened  ;  that  a  blunder- 
buss or  gun  had  been  presented  at  him  5  that  he  was 
ordered  by  those  commanding  the  rebel  force  to  act  as 
commissary,  and  take  inventories.  The  Court  were 
therefore  bound  by  the  decision  of  the  Court  Martial  in 
Byrne's  case,  approved  of  by  the  Lord  Lieutenant,  and 
therefore  now  part  of  the  martial  law  of  the  land  ;  that 
acting  under  the  orders  of  the  chief  rebel  commanders* 
(suclj  orders,  General  Cfaddock  admitted,  were  actually 
given  in  evidence  to  the  court  martial,  and  not  denied) 
he,  in  the  words  of  the  judgment  of  the  Court  in  Byrne's 
case,  might  possibly  have  acted  under  such  orders  ;  and 
therefore  the  court  martial  was  bound  by  law,  and  by 
their  oath,  if  they  had  taken  one,  to  have  acquitted  Mr. 
Grogan  honorably,  on  the  evidence  adduced  before 
them  j  and  in  Mr.  Grogan's  case  there  were  no  mur- 
ders, as  in  Byrne's  case. 

Seventhly,  what  a  principle  did  this  honorable  genera! 
Officer  (Craddock)  lay  down,  to  hang  an  innocent  gen- 
tleman, eighty  years  old,  of  nearly  ^£ J  0,000  a  year— 
that  it  was  necessary  to  make  an  example  !  Some  ex- 
amples had  been  made  ;  but  not  enough,  in  the  opinion 
of  several,  to  justify  the  atrocities  committed  by  the  re- 
bels. I  will  not  insult  the  good  sense  and  good  feelings 
of  mankind,  or  of  my  august  Sovereign,  by  saying  one 
word  thereon,  except  to  express  my  execretation  there- 
of.  -Eighthly,  Upon  the  atrocities  I  shall  only  ob- 
serve, the  reason  assigned  by  the  blood-thirsty  rebels, 
was  a  principle  of  retaliation.    They  alledged,  that  th§ 
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burning  of  Scullabogue,  and  the  piking  of  the  men  at 
the  bridge  of  Wexford,  was  because  the  military  had 
hanged  some  rebels  they  took  in  the  town  of  Ross,  be- 
fore the  battle  !  A  poor  excuse,  indeed,  for  murder 
and  cruelty,  and  a  bad  interpretation  of  the  words  of 
Scripture — ls  He  who  sheddeth  man's  blood,  by  man 
shall  his  be  shed."  I  shall  not  say  one  word  more,  than 
express  my  execration  thereof. 

Ninthly,  it  does  appear  to  me,  that  the  Legislature 
itself  has,  by  the  Attainder  Act,  admitted  the  illegality 
and  injustice  of  the  proceedings  in  Mr.  Grogan's  case  ; 
else  why  recite  a  falsehood  in  it.  Shame  on  that  Le* 
gislature  who  would  do  so.  Will  they  not  be  considered 
fit  and  appropriate  engines  to  pass  an  act  of  Union  ?— 
Forsooth,  they  recite, c<  Whereas  the  said  Lord  Edward 
Fitzgerald,  Cornelius  Grogan,  and  Beauchamp  Bagnal 
Harvey,  died  before  they  were  attainted"  Monstrous 
falsehood  !  Why  not  tell  the  truth,  as  to  Mr.  Grogan ; 
why  not  state  that  he  was  hanged,  without  a  fair  and 
legal  trial ;  and,  it  is  submitted   to  the  world,  on  the 

evidence  now  before  them,  innocently  ! Can  such  a 

Legislature,  who  could  recite  such  a  falsehood,  or  at 
best  suppress  the  truth,  and  ground  an  act  of  attainder 
thereon,  have  the  confidence  of  the  Irish  nation  ?  Or 
may  it  be  considered,  in  the  words  of  the  justcst  and 
wisest  man  in  Ireland,  that  by  passing  the  Act  of  Union, 
they  might  have  endangered  the  crown  on  their  Sove- 
reign's head  ;  and  that,  under  all  the  circumstances,  it 
may  be  alledged  by  some,  they  had  no  right,  under 
their  delegated  power,  to  take  from  their  delegating 
constituents  their  original  legislative  delegation,  cer-* 
tainly,  the  advocates  for  Parliamentary  reform,  through 
the  medium  of  the  House  of  Commons,  must  hold  they 
had. 
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Tenthly,  why  were  the  rights  of  Lord  Robert  Fitz* 
gerald  saved,  and  not  those  of  John  and  Overstreet 
Grogan,  and  the  heirs  of  Cornelius  Grogan  ?  No  man 
could  exceed  the  late  John  Grogan  in  loyalty  and  cou- 
rage, unabated  by  wounds  ;  nor  no  man  suffered  more 
hardships  in  supporting  the  legal  and  constitutional 
rights  of  his  Sovereign,  and,  of  course,  his  fellow  sub- 
jects j  for  they  are  inseparably  connected. 

I  am, 
With  prayers  for  your  prosperity, 
Your  fellow  Inhabitant, 

Dublin,  HICHARD  R.  ROWE. 

Sept.  1821, 


The  celebrated  J.  C.  Beresford,  then  a  Member  oi 
the  House  of  Commons,  on  the  27th  of  June,  1798, 
gave  notice  that  he  would  bring  in  a  bill  to  attaint  all 
persons  found  guilty  by  Court  Martials,  as  if  they  had 
been  found  guilty  by  the  civil  jurisdiction. 

Lord  Castlereagh  (the  now  Marquis  of  Londonderry) 
opposed  it ;  stating,  that  it  was  a  measure  which  should 
be  left  to  the  Government  5  and  Mr.  Beresford  aban- 
doned his  motion. 

On  Friday,  27th  July,  1798,  the  Attorney  General 
having  moved  that  General  Craddock  and  Thomas 
Reynolds  be  called  to  the  bar,  they  accordingly  attend- 
ed ;  and  the  noted  General  Craddock  being  desired  by 
Mr.  Speaker  to  state  to  the  House  what  he  knew  con- 
cerning the  guilt  of  Beauchamp  Bagnal  Harvey  and 
Cornelius  Grogan,  late  of  the  county  of  Wexford,  during 
the  late  rebellion  in  said  county,  stated,  "  That  he  was 
himself  President  of  the  Court  Martial  at  which  those 
persons  were  tried,  and  that  it  appeared  in  evidence  be- 
fore them,  that  Bagnal  Harvey  was  commander  in  chief 
of  the  rebel  army  at  the  battle  of  Ross,  where  he  directed 
the  summons,  in  his  own  hand-writing,  for  the  King's 
troops  to  surrender  *,  that  he  afterwards  appeared  in 
that  battle,  leading  a  considerable  body  of  horse  against 
the  King's  troops  ;  and  several  commissions,  signed  by 
him,  appointing  officers  of  the  rebel  staff,  were  produced 
in  evidence. 

It  appeared  also  in  evidence  against  Cornelius  Grogan, 
that  he  was  appointed,  and  acted  as  commissary  to  the 
rebel  army  in  the  county  of  Wexford  •,  procured  for 
them  provisions  and  forage,  and  other  necessaries  ;  that 
it  appeared  in  evidence  he  had  called  at  the  house  of  a 
woman  near  Wexford  town,  and  pointed  out   certain 


parts  of  her  property  which  she  was  to  retain  for  he? 
own  use,  but  ordered  her  to  send  all  the  rest  into  the 
town,  for  the  use  of  the  rebel  forces ;  that  he  had  given 
written  passes,  in  his  own  hand-writing,  and  signed 
with  his  name,  to  several  persons  coming  into  the 
town. 

.  That  these  points  appeared  fully  proved  against  the 
parties,  on  their  respective  trials,  to  the  fullest  satisfac* 
tion  of  the  Court,  and  were  not  contradicted  by  a  single 
point  of  evidence  on  the  part  of  the  prisoners,  whose 
trials  lasted  six  hours  each  ;  the  trial  of  Grogan,  at  his 
request,  having  been  adjourned  for  above  three  hours, 
to  enable  him  to  procure  witnesses,  in  which,  however, 
hejailedy  and  the  Court  proceeded  with  the  trial,  by  his 
own  request. 

Being  asked  if  those  prisoners  were  called  on,  in  the 
usual  form,  for  their  defence,  the  General  answered, 
*{  Certainly  they  were ;  and  had  every  indulgence  of 
time  and  opportunity  to  adduce  witnesses,  they  desired  \ 
jand  after  the  most  full  and  deliberate  investigation,  not 
the  slightest  doubt  of  their  guilt  remained  on  the  mind 
of  the  Court.** 

General  Craddock  withdrew,  and  the  no  less  noted 
Thomas  Reynolds,  the  informer,  who  gave  evidence  for 
the  Crown  on  the  trials  of  M'Cann,  Byrne,  Bond,  and 
who  is  since  dead,  being  called  to  the  bar,  and  interro* 
gated  whether  he  knew  any  thing,  and  what,  touching 
any  concern  or  guilt  of  Lord  Edward  Fitzgerald  in  the 
present  rebellion,  answered  in  the  affirmative.  He  said 
that  Lord  Edward  Fitzgerald  acted  as  commander  in 
chief  of  the  rebels,  and  had  appointed  him,  the  witness, 
a  colonel  of  the  rebel  army,  by  a  commission  under  his 
hand;  that  he  had  also  procured  his  appointment  as 
treasurer  to  the  funds  of  the  rebels  in  the  county  of 
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Kildare,  by  the  election  of  certain  persons  appointed  to 
call  on  him,;  Lady  Edward  Fitzgerald  sent  for  witness, 
and  paid  into  his  hands  two  several  sums,  which  had 
remained  in  the  hands  of  Lord  Edward,  as  preceding 
treasurer.  That  Lord  Edward,  on  resigning  to  him  the 
treasurership,  had  expressed  some  anxious  apprehen- 
sions that  Government  had  marked  him,  and  designed 
to  take  him  up  ;  and  said  that  he  wished  immediately  to 
get  off  to  France,  in  order  to  hasten  the  invasion  of 
Ireland,  which  he  could  do,  through  his  intimacy  with 
Tally  rand  Perigord* 

.  The  witness  withdrew ;  the  Attorney  General  stating 
he  intended  to  reserve  the  great  body  of  this  man's  evi- 
dence for  a  more  solemn  occasion  ;  and  he  moved  for 
leave  to  bring  in  a  Bill  of  Attainder,  for  high  treason, 
against  the  property  of  the  said  persons.  Leave  being 
given,  he  introduced  the  Bill  *,  stating,  that  the  prin- 
ciple on  which  it  was  founded  was,  to  vest  their  pro- 
perties in  the  Crown,  to  enable  it  to  grant  them  out  as 
a  remuneration  to  suffering  Loyalists. 

John  and  Overstreet  Grogan,  the  surviving  brothers 
of  Cornelius  Grogan,  he  having  left  no  issue,  petitioned 
the  Knights,  Citizens,  and  Burgesses  in  Parliameut  as- 
sembled against  the  passing  of  the  Bill  into  a  law. 

Mr.  James  Harvey,  brother  of  Bagnal,  also  presented 
the  following  petition  : 

To  the  Right  Honorable  and  Honorable  the  Knights, 
Citizens,  and  Burgesses,  in  Parliament  assembled. 

THE    HUMBLE    PETITION    OF 

JAMES  HARVEY,  of  the  City  of  London,  Esq. 

Sheweth, 

THAT  Francis  Harvey,  of  Bargy  Castle,  in  the 
county  of  Wexford,  Esq.  deceased,  your  Petitioner's 
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father,  being  seized  and  possessed  of  very  considerable 
real  estates,  situate  in  the  counties  of  Wexford  and 
CarloW,  and  also  of  considerable  personal  estate,  did, 
by  his  last  will  and  testament,  devise  certain  lands 
therein  mentioned,  to  his  eldest  son,  Beauchamp  Bagnall 
Harvey,  his  heirs  and  assigns,  for  ever,  and  certain 
other  lands  therein  mentioned,  to  your  Petitioner,  his 
heirs  and  assigns,  for  ever  *,  and  did  also  bequeath  to 
laid  Beauchamp  Bagnall  Harvey,  and  your  Petitioner, 
the  sum  of  20001.  upon  trust,  to  apply  the  interest 
thereof  towards  the  support  of  his  daughter  Susanna, 
during  her  life,  and  after  her  death,  testator  directed 
that  the  principal  sum  should  be  divided  amongst  such 
persons  as  the  residue  of  his  real  and  personal  estates 
was  appointed  to  go  -,  and  testator  devised  to  his  daugh- 
ters, Martha  and  Juliana,  the  like  siim  of  20001.  each  ; 
and  as  to  the  rest  and  residue  of  his  real  and  personal 
estates,  subject  to  his  debts  and  the  said  Legacies,  he 
bequeathed  same  to  his  sons,  the  said  Beauchamp  Bag- 
nall Harvey  and  your  Petitioner,  equally,  and  appointed 
the  said  Beauchamp  Bagnall  Harvey  and  your  Petitioner 
his  Executors. 

That  your  Petitioner^  father  died  in  December,  1791, 
without  altering  the  said  will,  and  the  said  Beauchamp 
Bagnall  Harvey  and  your  Petitioner  duly  proved  the 
said  will  in  the  Court  of  Prerogative,  but  the  said 
Beauchamp  Bagnall  Harvey  acted  solely  in  the  execution 
of  said  will,  your  Petitioner  having  very  shortly  after 
his  father's  death  quit  the  kingdom  of  Ireland  ;  and 
having  ever  since  resided  in  Great  Britain,  and  the  said 
Beauchamp  Bagnall  Harvey  alone  possessed  himself  of 
all  the  personal  fortune  and  securities  of  your  Petitoner's 
father. 
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That  by  an  account  stated  and  settled  between  the 
said  Beauchamp  Bagnall  Harvey  and  your  Petitioner, 
on  the  twenty-second  day  of  February,  1794,  the  said 
Beauchamp  Bagnall  Harvey  admitted  that  he  possessed 
himself  of  persona]  property  of  your  Petitioner's  father, 
amounting  to  15,9141.  6s.  2d.  and  after  deducting 
60001.  bequeathed  to  your  Petitioner's  sisters,  and  some 
other  trifling  sums,  he  struck  a  balance  of  93201.  17s.  4d. 
as  remaining,  to  be  equally  divided  between  the  said 
Beauchamp  Bagnall  Harvey  and  your  Petitioner,  and 
thereby  promising  to  be  accountable  for  the  same. 

That  by  a  certain  deed  or  instrument  in  writing,  made 
and  executed  by  the  said  Beauchamp  Bagnall  Harvey 
on  the  said  twenty-second  day  of  February,  1794,  the" 
said  Beauchamp  Bagnall  Harvey,  after  reciting  that  he 
had  purchased  the  lands  of  Glascarrig,  Raheen,  and 
Mangan,  in  the  county  of  Wexford,  for  the  sum  of 
60001.  did  thereby  declare  that  the  said  purchase,  so 
far  as  the  sum  of  46601.  was  for  the  use  of  your  Petiti- 
oner, and  did  thereby  convenant,  on  payment  of  the 
difference  between  said  46601.  and  said  60001.  to  convey 
the  entire  of  said  lands  to  your  Petitioner,  his  heirs 
and  assigns,  for  ever — which  deed  was  not  registered. 

That  after  execution  of  said  deed,  your  Petitioner's 
sister,  Susanna,  died,  by' which  your  Petitioner  became 
intitled  to  10001.  being  one  half  of  the  sum  provided 
for  her  maintenance,  and  which  then  remained  in  the 
hands  of  the  said  Beauchamp  Bagnall  Harvey  j  and  your 
Petitioner  became  intitled,  by  the  death  of  relations,  to 
other  sums  of  money,  which  the  said  Beauchamp  Bag- 
nall Harvey  also  received  ;  so  that  the  said  Beauchamp 
Bagnall  Harvey  was  more  than  paid  the  sum  of  60001. 

f 


xxxiv  x 

the  purchase  of  said  lands  of  Glascarrig,  Raheen,  and 
Mangan. 

V 

That  the  said  Beauchamp  Bagnall  Harvey  had  the 
sole  management  of  your  Petitioner's  affairs,  and  receipt 
of  his  rents,  and  in  his  accounts  with  your  Petitioner 
he  gave  your  Petitioner  credit  for  the  rents  of  the  whole 
of  said  lands  of  Glascarrig,  Raheen,  and  Mangan,  con- 
sidering that  the  said  lands  were  the  property  of  your 
Petitioner, 

That  the  said  Beauchamp  Bagnall  Harvey  possessed 
himself  of  different  sums  of  money  to  which  your  Petiti- 
oner's sisters,  Martha  and  Juliana,  became  intitled  by 
the  death  of  some  relations,  and  retained  the  same,  as 
also  the  said  two  legacies  of  20001.  bequeathed  to  them 
by  the  will  of  their  father,  they  not  wishing  to  call  in 
their  principal  money. 

That  your  Petitioner  being  a  resident  in  England  for 
these  five  years  past,  did  pot  hear  of  the  bill  pending 
in  this  honorable  House  for  the  attainder  of  said 
Beauchamp  Bagnall  Harvey,  until  some  time  after  it 
was  first  read,  when  'Petitioner  was  advised  to  come  to 
Dublin,  and  accordingly  your  Petitioner  set  off  for 
J3ublin,  and  arrived  there  on  the  9th  day  of  August 
instant,  the  very  day  the  bill  was  read  a  second  time^ 
and  committed. 

Thaf;  the  said  Beauchafnp  Bagnall  Harvey  is  dead, 
without  having  any  issue  born,  but  leaving  his  wife 
enfient,  as  it  is  alleged,  and  leaving  your  Petitioner  his 
only  brother  and  heir  at  law. 

at  your  Petitioner  has  ever  been,  and  conducted 
himself  as   a  true,  loyal,    and   faithful  subject   of  his 

Majesty. 
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That  a  bill  is  depending  in  this  honorable  House  fot 
the  attainder  of  the  said  Beauchamp  Bagnall  Harvey 
for  high  treason,  and  your  Petitioner  is  advised  that  the 
passing  of  such  a  bill  in  Parliament  would  be,  by  an  ex 
post  facto  law,  to  deprive  your  Petitioner  of  the  estates  of 
the  said  Beauchamp  Bagnall  Harvey,  which  have  de- 
scended upon,  and  are  now  vested  in  your  Petitioner 
by  legal  right  and  title. 

That  your  Petitioner,  from  various  letters  received 
from  the  said  Beauchamp  Bagnall  Harvey,  some  of  them 
written  so  late  as  the  twenty-sixth  day  of  May  last,  and 
from  several  other  circumstances,  has  reason  to  believe, 
and  does  believe,  that  the  said  Beauchamp  Bagnall 
Harvey  never  voluntarily  engaged  in  the  late  rebellion  5 
#nd  that  your  Petitioner  has  not  had  time  to  investigate 
the  conduct  of  the  said  Beauchamp  Bagnall  Harvey 
during  the  said  rebellion,  or  to  make  such  enquiries  as 
are  necessary  to  prepare  your  Petitioner  to  meet  the 
allegiations  of  the  bill  in  evidence ;  nor  does  your 
Petitioner  even  know  what  the  witnesses  of  the  said 
Beauchamp  Bagnall  Harvey  proved,  upon  the  Court* 
Martial;  or  who  they  are. 

May  it  therefore  please  this  honorable  House  to 
grant  your  Petitioner  such  relief  as  may  be 
agreeable  to  justice  and  equity,  and  as  to  this 
honorable  House  may  seem  meet.  . 

JAMES   HARVEY, 


The  House  made  an  order  for  hearing  the  Petitioners  j 
and  accordingly,  on   the  House  resolving  itself  into  a 


Committee  of  the  whole  House,  on  the  21st  of  August, 
1798,  to  hear  the  evidence  in  support  of,  and  relating 
to,  said  Bill  of  Attainder,  the  Counsel  for  the  Petitioners 
John  and  Overstreet  Grogan  were  called  in,  and  th£ 
following  Proceedings  took  place* 


ADDENDA  TO  TREATISE. 

_____  ■  i 

SINCE  the  printing  of  the  foregoing  Treatise,  I  have 
found  three  material  Documents,  which  I  have  felt  it  my 
duty  to  lay  before  you,  that  no  fact  or  error  may  be 
suppressed. 

First  Document — The  Names  of  the  Court  Martial, 
in  the  late  John  Knox  Grogan's  hand-writing. 

Second  Document — The  Petition  presented  by  the 
late  John  Knox  Grogan,  therein  styling  himself  John 
Grogan  Knox,  and  his  brother  Overstreet  Grogan 
Knox,  to  the  House  of  Commons. 

Third  Document—The  late  celebrated  Francis  Har- 
grave's  opinion  on  the  Case  of  the  Grogan  attainder. 


First  Document— The  manuscript,  in  the  late  John 
Knox  Grogan's  hand-writing,  is  as  follows  : 

c<  The  Officers  on  Cornelius  Grognn's  Court  Martial, 
26th  June,  1798  ;  and  he  was  executed  the  next  day : 

€t  Major  General  Cradock. 

"  Lord  Bective,  Colonel  of  Meath  militia. 

"  Lord  Clements,  Colonel  of . 

u  Lord  Doneraile,  Colonel  of  South  Cork  militia. 

"  Lieut.  Colonel  St.  Leger,  Lieut.  Colonel  ditto. 

"  Major  Cleghorn,  Meath  militia. 

M  Lord  Frederick  Montague,  29th  regiment. 
"  The  Court  Martial  were  not  sworn,  nor  was  there 
any  Judge  Advocate,  as  appears  in  the  House  of  Com- 
mons." 

In  page  iv  I  stated,  that  the  proceedings  by  General 
Cradock?  Gilbert  King,  (afterwards  created  Sir  Gilbert 
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King,  Bart.)  Robert  King,  (afterwards  Lord  Lorton) 
Sir  James  Fowles,  Bart.  &c.  &c.  was  a  gross  violation 
of  every  law,  human  and  divine,  and  a  breach  of  Magna 
Charta,  the  Bill  of  Rights,  &c.  &c  &c. 

In  page  ix  J  stated,  on  Tuesday  he  was  brought  be- 

.fore  General  Craddock,    Gilbert  King,   (who  foolishly 

•thought  he  made   atonement  for  his   crime   by  leaving 

charitable  legacies)    Robert   King,    Sir  James  Fowles, 

&c, 

In  page  xxiii  I  stated,  when,  therefore,  General 
Craddock,  Gilbert  King,  and  their  associates,  acted 
without  being  sworn,  they  violated  the  law  of  the  land  j 
and  when  they  passed  sentence  of  death,  they  committed 
a  crime,  which  the  law  calls  murder. 

I  inserted  those  statements  relative  to  Gilbert  and 
Robert  King,  and  Sir  James  Fowles,  on  the  credit  of 
$he  late  John  Nun  Richards,  the  celebrated  son  of  the 
celebrated  Richard  Richards,  of  Moorefields,  near 
Bathaspeck,  in  jthe  county  of  Wexford.  He  had  been 
the  attorney  of  the  Grogans,  on  the  attainder  business  ; 
and  he  even  informed  me,  that  the  late  Sir  Gilbert 
King  had  told  him,  that  "  his  having  been  concerned 
in  the  mtirder  of  Cornelius  Grogan,  was  the  only  act  of 
his  life  he  could  not  forgive  himself  for/'  I  can  only  at- 
tribute this  mistatement  to  mistake,  or  an  hereditary 
disposition  of  story  inventing  and  telling,  called  by  the 
vulgar  lying — o&i  profanum  vulgus,  and  which  existed 
certainly  prior  to  Jiis  decease  in  that  branch  of  the 
itichard  family, 

I  have  no  doubt  that*  Mr.  John  Grogan's  statement 
is  the  correct  one ;  and  therefore  I  apologise,  in  the 
amplest  manner,  to  the  memory  of  Sir  Gilbert  King 
and  Sir  James  Fowles,  and  to  Lord  Lorton,  who,  I 
inank  God,  is  alive  to  receive  it  in  propria  persona ; 
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and  I  regret  extremely  the  mistatements  relative  to 
thenij  and  which  I  consider  utterly  unfounded  ;  and 
have  to  beg  the  world  to  substitute  the  names  in  Mr. 
John  Grogan*s  manuscript  instead  of  their's,  whom,  by 
error  and  misrepresentation,  I  inserted,  and  for  which 
I  am  very  sorry. 

Second  Document. — The  Petition  of  John  and  Over- 
street  GrOgan,  styling  themselves  therein  Knox,  is  as 
follows : 

To  the  Knights,  Citizens,  and  Burgesses,  in  Pat* 
Lament  assembled. 

THE   HUMBLE   PETITION  OJP 

JOHN  GROGAN  KNOX,   of  Johnstown,  in  the 
County  of  Wexford,  Esq. 

AN© 

OVERSTREET  GROGAN  KNOX,  of  Gardiner- 
Street,  in  the  City  of  Dublin,  Barrister  at  Law, 

HUMBLY  SHEWETH, 

THAT  the  late  John  Grogan,  of  Johnstown,  in 
tne  county  of  Wexford,  Esq.  deceased,  your  Petition- 
ers' father*  being  seized  in  fee  of  a  very  large  landed 
property  in  the  counties  of  Wexford  and  Waterford, 
by  will,   bearing  date  the  9th  day  of  August,  1775,  and 
by  him  duly  executed,  did  demise  and  bequeath  all  that 
and  those  the  town   and  lands  of  Johnstown,  in  the 
county  of  Wexford,  the  Ferry  of  Waterford,  and  all 
other  the  lands,  tenements,  and  hereditaments  in  the 
said  counties  of  Waterford  and  Wexford,  as  descended 
to  said  John  from  his  ancestors,  to  certain  trustees  in 
said  will  named,  for  the  use  of  his  eldest  son  Cornelius, 
for  life  only,  without  impeachment  of  waste ;  with  re- 
mainder over  to  trustees,  to  preserve  the  qw  lingen  re- 
mainders now  vested  in  your  Petitioners, 


That  the  said  John,  Petitioners*  father,  died  without 
altering  or  revoking  the  said  will,  leaving  four  sons  then 
living,  namely,  Cornelius  Grogan,  Thomas  Grogan 
Knox,  and  jour  Petitioners  John  and  Overstreet  Gro- 
gan, 

That  upon  the  death  of  John,  your  Petitioners'  said 
father,  said  Cornelius  entered  into  possession  of  the 
said  several  estates,  by  virtue  of  said  recited  will,  (and 
not  otherwise)  as  mere  tenant  for  life,  and  subject  to  the 
several  remainders  in  said  recited  will  mentioned. 

That  neither  the  said  Cornelius,  or  any  of  his  said 
brothers,  have  ever  done  any  act  to  open  or  enlarge  the 
said  life  estate,  or  in  any  wise  to  alter  or  defeat  the  said 
remainders  in  said  recited  will  mentioned. 

Your  petitioner  John  sheweth,  that  he  was  a  lieute- 
nant in  his  Majesty's  5th  and  18th  regiment  of  dragoons, 
for  seventeen  years,  and  always  has  been  a  loyal  and 
faithful  subject,  never  accused  of  any  act  of  disaffection 
whatsoever. 

That  said  Thomas  Grogan  Knox  was  also  a  lieute- 
nant  in  the  2d  regiment  of  horse,  for  fourteen  or  fifteen 
years,  and  also  a  loyal  and  faithful  subject. 

That  in  the  year  1796  the  said  Thomas  Grogan  Knox 
was  appointed  Captain  of  the  Castletown  Yeoman  Ca- 
valry; and  your  Petitioner,  John,  was  also  appointed 
Captain  of  the  Heathfield  Yeoman  Cavalry. 

That  on  the  breaking  out  of  the  present  rebellion, 
the  said  Thomas  Grogan  Knox,  and  your  Petitioner, 
John,  immediately  took  an  active  and  loyal  part  in  en- 
deavouring to  suppress  said  rebellion ;  and  said  Thomas 
Grogan  Knox,  your  Petitioners'  brother,  was  killed  at 
the  head  of  his  said  troop,  charging  the  rebel  army,  in 
concert  with  his  Majesty's  forces,  with  General  Need- 
ham,  at  the  battle  of  Arklow. 
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That  your  Petitioner,  John,  used  his  utmost  endea- 
%ours  against  the  Rebel  Army  on  all  occasions,  and  was 
engaged  with  his  said  troop,  in  concert  with  his  Majesty' 
forces,  at  the  engagement  near  Enniscorthy,  the  27th 
of  May  last,  and  at  divers  other  places  since  ;  and  also 
received  a  wound  in  his  neck  from  the  rebels,  whilst  at 
the  head  of  his  said  troop,  covering  the  retreat  of  the 
King's  force*,  under  Colonel  Maxwell,  from  Wexford 
to  Duncannon;  and  your  Petitioner,  John,  upon  all 
occasions,  has  used  his  utmost  zeal  and  activity  in  his 
Majesty's  service,  both  before  and  since  the  commence- 
ment of  said  rebellion  ',  as  the  several  officers  of  his  Ma- 
jesty's forces,  with  whom  he  had  the  honour  to  act,  can 
£ully  testify.  ? 

That  your  said  Petitioner,  Overstreet,  was  called  to 
the  Bar  in  this  kingdom  in  the  year  1793  ;  has  continued 
as  a  practising  Barrister  ever  since,  and  hath  at  all  times 
conducted  himself  as  a  loyal  and  faithful  subject. 

That  by  the  unfortunate  end  of  said  Cornelius,  and 
by  the  honourable  death  of  Petitioners'  brother,  Tho- 
mas Grogan  Knox,  your  Petitioner  John  hath  now  be- 
come legally  seized  in  tail  male  in  the  several  estates  so 
limited  to  the  said  Cornelius  Grogan,  by  the  said  re- 
cited Will  of  his  said  father,  John>  and  is  now  in  actual 
possession  thereof. 

Your  Petitioner,  John,  further  sheweth,  that  by  a 
proviso  in  his  late  father's  Will,  he  became  entitled  to 
a  considerable  property,  called  the  Knox  Estate,  on  the 
death  of  his  said  brother,  Thomas  Grogan  Knox,  as 
second  surviving  son,  which  estate,  by  the  unhappy  fate 
of  the  said  Cornelius,  now  devolves  upon  your  Petition- 
er, Overstreet,  and,  in  the  event  of  the  loss  of  Peti- 
tioners'paternal  fortune,  would  deprive  your  Petitioner, 
John,  of  two  considerable  estates,  and  all  benefit  and 
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limitations  which  he  might  otherwise  derive  under  his 
father's  Will. 

Your  Petitioners  further  shew,  that  by  said  recited 
Will,  it  was  also  directed,  that  all  the  personal  property 
of  the  said  testator,  John,  should  be  applied  by  the  said 
Cornelius  in  discharge  of  divers  debts  affecting  the  real 
estates  so  entailed*  as  well  updh  himself  as  other  estates 
limited  by  said  Will  to  John  and  Overstreet ; — but  your 
Petitioners  shew  that  said  personal  property  of  the  said 
John  was  not  so  applied  by  the  said  Cornelius,  but  that 
geveral  of  the  saild  debts,  amounting  to  sixty  thousand 
pounds  and  upwards,  have  beeh  suffered  to  remain  a 
charge  upon  the  said  real  estates  still  unsatisfied. 

Your  Petitioners  therefore  humbly  submit*  that  as 
said  Cornelius  only  took  such  personal  property  of  Peti- 
tioners' father,  as  trustee  or  executor  under  said  recited 
Will,  in  order  to  disincumber  the  real  estates  so  entailed* 
that  the  same,  wherever  it  may  be  found,  shall  be  applied 
to  the  express  purposes  of  said  Will,  and  considered  as 
part  of  the  real  property. 

Your  Petitioners  humbly  shew,  that  they  are  informed 
that  a  Bill  (amongst  other  things)  is  about  to  be  brought 
into  this  honorable  House  for  the  attainder  of  the  said 
Cornelius  Orogah,  for  high  treason. 

Your  Petitioner*  therefore  humbly  pray  justice,  and 
that  their  rights,  under  the  Will  of  their  said  father* 
may  be  fully  protected  by  said  Bill,  and  that  Petitioners 
may  be  heard  by  Counsel  and  evidence  against  the  said 
Bill  of  Attainder,  so  far  as  same  may  in  any  wise  affect 
their  legal  or  equitable  rightSo 
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Third  Document.---Mr.  Hargrave's  Opinion,  is  as 
follows : 

."  I  have  perused  the  several  papers  laid  before  me» 
on  the  case  of  the  attainder  for  high  treason  of  Mr» 
Cornelius  Grogan,  after  his  death,  by  the  Irish  Act  of 
45th  October,  1 798,  which  included  Lord  Edward  Fitz- 
gerald and  Mr.  Beauchamp  Bagnel  Harvey. 

"  But  previously  to  attempting  the  draft  of  a  bill,  it 
h  necessary  that  it  should  be  fixed  upon  what  principle 
the  bill  should  be  framed. 

€i  There  are  two  ways  of  putting  the  case  in  the  pro- 
posed Bill  of  Reversal. 

rt  One  is,  representing  that  Mr.  Cornelius  Grogan. 
was  under  compulsion  from  the  rebels,  and  was  free 
from  all  crime;  and  that  the  Irish  Parliament  was  in 
great  measure  misled  into  a  supposition  of  his  guilt,  by 
hh  having  been  put  to  death,  on  the  judgment  of  a 
Court  of  Officers,  acting  under  what  was  conceived  to 
be  martial  law.  Looking  to  the  case  in  this  point  of 
view,  the  Minutes  of  the  Evidence  before  the  Commit- 
tee of  the  House  of  Commons  in  Ireland,  appear  to  me 
to  present  a  very  strong  case  in  favour  of  considering 
Mr  Cornelius  Grogan  as  having  acted  under  compul- 
sion. 

11  I  am  impressed  also,  that  his  having  been  tried, 
and  put  to  death,  under  a  proceeding  called  martial 
law,  so  far  from  being  a  ground  for  inducing  an  Act  for 
attainting  him  after  his  death,  should  have  operated  in 
preventing  such  an  extraordinary  rigor.  I  so  eicpress 
myself>  because  that  extremity  was  resorted  to  against 
him,  previously  to  the  Irish  statute,  made  in  the  39th 
year  of  his  present  Majesty,  for  suppression  of  the  re- 
bellion in  Ireland,  and  so,  as  I  conceive,  was  applied, 
when  the  doctrine,  attributing  to  the  Crown,  in  the 
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time  of  rebellion,  a  prerogative  right  of  authorizing  *he 
trial  of  arrested  rebels  before  a  Court  Martial,  and  by 
martial  law,  and  the  punishment  of  them  by  death,  or 
otherwise,  as  to  the  members  of  such  Court  Martial 
should  seem  meet,  had  not,  as  I  apprehend,  received 
Legislative  sanction  even  in  Ireland.  Had  I  been  con- 
sulted before  the  passing  of  that  Act,  I  should  have 
deemed  it  fully  open  to  me  to  express  at  least  a  doubt, 
whether  the  prerogative  of  proclaiming  and  authorizing 
martial  law,  in  time  of  actual  invasion  by  a  foreign 
cnenry,  or  in  time  of  actual  rebellion,  was  not  merely 
referable  to  the  law  for  governing  the  Royal  army,  and 
all  connected  with  it ;  that  is,  for  governing  those  em- 
ployed in  defending  the  country  against  invasion,  and 
in  suppressing  rebellion.  I  should  have  deemed  it  fully 
open  to  me  to  express  at  least  a  doubt,  whether,  under 
martial  law  to  try  persons  seized  in  rebellion,  or  seized 
upon  suspicion  of  being  rebels,  before  a  Court  Martial, 
constituted  by  the  King's  authority,  and  to  punish  them 
by  death,  or  otherwise,  at  the  discretion  of  the  members 
of  such  a  Court,  was  not  an  extension  of  martial  law 
beyond  its  real  object ;  and  being  so,  was  not  an  in- 
fringement of  the  law  of  England,  in  a  point  of  the 
most  serious  kind.  But  the  Irish  Act  of  the  39th  of  the 
present  King,  for  suppression  of  the  Irish  rebellion, 
makes  a  vast  difference ;  for,  in  effect,  it  contains  reci- 
tals which  not  only  recognised  a  Royal  prerogative  of 
authorizing  the  trial  and  punishment  of  rebels  by  mar- 
tial law,  in  the  very  harsh  latitude  I  have  already  men- 
tioned, but  expressly  authorized  such  application  of 
martial  law,  by  new  provisions  for  that  purpose  :  and 
this  Act,  which  was  temporary,  was  afterwards  conti- 
nued for  a  further  time  by  a  subsequent  Irish  Act,  arid* 
since  the  Union  of  Great  Britain  and  Ireland,  has  been 
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further  continued,  with  some  amendments,  by  Acts  of 
the  Parliament  of  the  United  Kingdom  *,  the  first  of 
which,  is  the  41st  of  the  present  King,  chap.  15. 

"  With  these  Statutes  before  me,  I  am  forced  to  resist 
any  contrary  impressions  I  may  have  as  to  the  real  boun- 
dary of  martial  law.     However,  too,    from   previously 
settled  notions,  I  may  see  these  Statutes  as  amounting  to 
a  melancholy  change,  first  most  unhappily  generated  in 
the  code  of  Irish  legislation  by  the  heated  atmosphere  of 
civil  convulsions   in   Ireland,  and   then  insensibly,  as  it 
seems,  insinuated  into  our  code  of  English  law,  through 
Statutes  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  not  so  much  as  stating  the  terrible  prerogative  I 
point  at,  but  engrafting  it,  by  continuing  Irish  Statutes, 
which  being  mentioned  by  the  title  only,  are  probably 
even  at  this  moment  little  known  to  practising  Lawyers 
in  England ;  yet  to  such  high  authority  I  must  succumb. 
Therefore,    I   cannot    advise  the    late   Mr.    Cornelius 
Grogan's  two  surviving  brothers,  for  whom  I  am  consult- 
ed, to  have  the  proposed  Bill  of  Reversal  framed,  with 
recitals,  either  absolutely   asserting  the  innocence  of  the 
late  Mr.  Cornelius  Grogan,  or  complaining  of  his  having 
been  illegally  put  to  death,  under  the  colour  of  martial 
law.     On  the  contrary,  I  see,  that  their  so  putting  the 
case,  would  lead  to  very  painful  discussions  in  Parliament, 
and  greatly  endanger  the  success  of  the  proposed  bill. 

"  The  other  way  of  putting  the  case  is,  founding  the 
Bill  on  there  having  arisen  very  great  doubts  whether 
Mr.  Cornelius  Grogan  did  not  act  under  the  compulsion 
of  terror,  from  having  been  in  the  power  of  the  rebel 
insurgents  ;  and  on  the  undoubted  facts,  that  his  brother 
Captain  Thomas  Grogan  Knox  was  killed  at  the  head  of 
his  troop  of  Yeornan  cavalry,  whilst  he  was  charging  the 
rebel  army  at  the  battle  of  Arklow  j  that  his  next  brother, 
Captain  John  Grogan  Knox,  was  engaged,  at  the  head 
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of  his  troop  of  Healhfield  Yeoman  cavalry,,  against  the 
rebels  at  Enniscorthy,  and  other  places,  and  was  wound- 
ed by  the  rebels  whilst  at  the  head  of  his  troop,  covering 
the  retreat  of  the  Kind's  forces  from  Wexford  to  Dun- 
cannon  ;  and  that  the  youngest  brother,  Mr.  Overstreet 
Grogan  Knox,  is  a  Barrister  at  Law,  of  known  attach- 
ment to  his  Majesty  and  Government. 

"   With  respect  to  evidence,  should  the  Bill  be  framed 
upon  this  latter  footing,  and  his  Majesty's   Ministers   be 
disposed  to  favour  the  application  to  Parliament,  it  seems 
to  me  probable,  that  extensive  and  difficult  proofs  would 
not  be  insisted  upon.      Perhaps,  therefore,  if  the  official 
Minutes  of  the  Evidence  given  by  the  witnesses  examined 
before  the  Committee  of  the  Irish   House  of  Commons, 
on  the  Bill  of  Attainder,  should   appear  to  be  lost,  or  to 
be    otherwise   unproduceable,    it    may  induce   the    two 
Houses  of  Parliament,  upon  an  examination  of  the  gen- 
tleman who  acted  on  behalf  of  the  Grogan  family,  in  op- 
posing the  Bill,  to   receive*   for  their   information,   the 
minutes  he  took  on  the  occasion.     But,  in  strictness,  the 
admissibility  of  such  private  minutes,  as  legal  evidence, 
seems  to  me  open   to  objection;  and   I   think,  that  the 
proper  way  of  shewing  the  innocence  of  Mr.  Cornelius 
Grogan,  is  by  examining  witnesses,  to  prove  the  nature 
and  circumstances  of  his  conduct  from   the  beginning  of 
the  rebellion  to  his  being  arrested  as  a  rebel,  and  tried  at 
a  Court  Martial,  and  executed  under  its  sentence  ;  and 
also  to  prove  in  general   all   circumstances  favourable  to 
considering  him  as  having  been   forced,  by  dread  of  the 
rebel  army,  in  force  near  the  family  mansion-house  and 
estate  upon  which  he  resided.     It  will  be  proper  also  to 
examine  witnesses  to  prove  the  loyal   conduct  and  cha^ 
racter  of  his  three  brothers,  and  the  meritorious  services 
of  two  of  them,   as  officers  commanding  Volunteer  corps 
of  Yeoman  Cavalry. 
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cc  As  to  the  proper  mode  of  beginning  an  attempt  to 
obtain  a  Bill  for  reversal  of  the  Parliamentary  attainder 
of  the  late  Mr.  Cornelius  Grogan,  the  general  rule  of  the 
House  of  Lords  is,  that  a  Bill  for  restitution  of  blood 
should  not  be  brought  in,  unless  it  is  previously  allowed 
by  the  King  ;  and  also  that  such  Bill  should  begin  in  the 
House  of  Peers  :  and  there  is  a  declarative  resolution  of 
that  House,  dated  2d    March,   1664,  against  receiving 
such  bills  in   future  *,  and  it  ordered  this  resolution  to  be 
entered  on  the  roll  of  their  standing  orders.     This  rule 
of  the  Lords  is,  I  apprehend,  founded  partly  on   what 
they  at  least  consider  as  having  been  the  usage  of  Parlia- 
ment, and  partly  on  a  right  claimed  by  King  James  the 
First  of  allowing  and  signing  Bills  of  Restitution,  previ- 
ously to  the  introduction  of  them,  on  the  ground,  I  pre- 
sume, of  the  inherency  of  such  subjects  to  the  prerogative 
of  pardoning  ;  and  I  observe,  in  the  Journal  of  the  Lords 
for  7th  May,   1702,  a  resolution,  very  expressive  of  a 
determination  to  adhere  to  their  standing  order  of  2d  of 
March,   1664.     But  the  Commons  do  not,  I  conceive, 
admit  this  claim  to  exclude  them  from  originating  bills  of 
restitution  ;  and  there  are  precedents  of  such  bills,  which, 
though  they   began    in    the  Commons,  have  passed  into 
laws.     However,  it  is  scarcely  to   be  expected,  upon  the 
present  occasion,  either  that  a  bill  of  restitution  will  be 
permitted  by  the  Commons    to   begin   in   their    House, 
without  some  communication  from  the  King  in  its  favour  ; 
or  that,  having   passed    the  Commons,  even   with   that 
sanction,  such  a  bill  would   be  proceeded   upon   by   the 
Lords,  without  remembering  their  standing  order. 

*'.  Under  these  explanations,  I  submit  it  to  the  consi- 
deration of  the  friends  of  the  proposed  bill,  what  is  the 
most  prudent  course  to  be  taken.  If  the  strict  course 
was  to  be  followed,  it  would,  I  conceive,  be,  first  a  peti- 
tion from  the  two  surviving  brothers  of  Mr.  Cornelius 
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Grogan,  especially  the  elder,  who  is  his  present  heir,  to 
the  King,  for  his  allowance  of  a  Bill  of  Restitution  and 
Reversal,  and  then  an  application  to  the  Lords  for  leave 
to  bring  in  such  bill.  But  if  the  King's  Ministers  should 
sanction  beginning  with  a  bill  in  the  Commons,  and  go 
the  length  of  obtaining  his  Majesty's  consent  to  bringing 
in  such  a  bill,  it  might,  if  the  bill  was  passed  by  the 
Commons,  induce  the  Lords  to  dispense  with  their 
standing  order,  as  was  done  by  them  with  respect  to  two 
Restitution  Bills  in  May,  1702  ;  one  being  to  provide  for 
the  children  of  the  Earl  of  Clanricarde  and  Bophin,  and 
the  other  to  relieve  the  Earl  of  Carlingford  and  others 
against  several  outlawries." 

FRANCIS  HARGRAVE" 

Mr.  Hargrave  says,  that  except  for  the  Irish  Statute, 
and  the  Statutes  of  the  United  Kingdom  continuing  the 
Irish  Statute,  he  would  have  confined  martial  law  to  the 
military,  and  those  connected  with  it;  and    that    to  the 
time  of  actual  invasion  by  a  foreign  enemy,  or  the  time 
of  actual  rebellion.     I,  on  the  contrary,  have  extended 
martial  law  to  all  cases,  whether  military  or  not,  of  ac- 
tual rebellion  and  force,   so  long  as  the  rebellion  and 
force  lasts,  and  so  long  as  it  is  necessary  or  assisting  in 
putting  down  that  rebellion  or  force  ;  or,  in  the  words  of 
the  Legislature,  so  long  as  the  rebellion  rages,  so  as  to 
get  at  defiance  the  civil  Power,  and  not  permit  the  course 
of  the  common  Law  to  take  place.     I  cannot  conceive  a 
doubt  why   the   King,   or   his   delegated    commanders, 
marching  with  the  King's  army,   and  finding  a  body  of 
men  in  actual  resistance,  and  refusing  all  submission  to 
the  Civil  Power,  should  not  put  to  death  such  of  them 
as  fall  into  their  power,  if  such  putting  to  death  would 
tend  to  the  suppression  of  that  rebellion,  and  that  law- 
less and   otherwise  indispersable  force,    either  by  ope- 
rating in  preventing  those  so  put  to  death,  from  further 
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co-operating  in  the  lawless  force,  or  by  striking  a  terror 
into  their  confederates,  by  the  example  of  their  fate; 
operating  to  cause  their  dispersion,  or  in  any  other  way 
tending  to  their  dispersion.  On  this  head  I  shall  not 
say  one  word  more,  save  that  I  confine  such  martial 
power  to  the  time  of  actual  force,  and  not  to  justify 
punishment,  after  the  force  is  so  dispersed  and  quelled, 
as  to  permit  the  law  to  take  its  course. 

Secondly,  Mr.  Hargrave  says,  these  Irish  and  these 
United  Statutes  recognize  the  royal  prerogative  of  autho- 
rising the  trial  and  punishment  of  rebels  by  Martial  Law, 
and  to  try  persons  seized  in  rebellion,  or  seized  upon 
suspicion  of  being  rebels,  before  a  Court  Martial,  con- 
stituted by  the  King's  authority,  and  to  punish  them  by 
death,  or  otherwise,  at  the  discretion  of  the  Members  of 
such  a  Court;  and,  therefore,  though  Mr  Cornelius 
Grogan  was  put  to  death  before  that  Irish  Act,  that  Act 
recognised  the  principle  on  which  it  was  done. 

In  my  opinion,  this  Aet  does  no  such  thing  ;  it  leaves 
the  King's  prerogative  where  it  found  it.  Mr-  Toler, 
the  Attorney  General  of  that  day,  the  now  Lord  Nor- 
bury,  certainly  did  not  add  to  the  Common  Law  prero- 
gatives of  the  Crown  by  this  Act ;  he  left  them  as  he 
found  them ;  he  did  not  impair  the  Constitution  by  it ; 
he  only,  for  a  particular  time,  under  particular  circum- 
stances, which  the  Legislature  thought  justified  by  ne- 
cessity, gave  the  Crown  a  power  to  try  treason  and  rebel- 
lion by  military  tribunal ;  but,  certainly,  it  must  be  con- 
fessed, destroying  the  common  Law  principle  of  trials  de 
viceneto.  The  words  are:  *  Provided  always,  and  be 
it  declared  and  enacted,  that  nothing  in  this  Act  contain- 
ed, shall  be  construed  to  take  away,  abridge,  or  diminish 
the  acknowledged  prerogative  of  his  Majesty,  for  the 
public  safety,  to  resort  to  the  exercise  of  Martial  Law 
against  open  enemies,  or  traitors,  or  any  powers  by  law 
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tested  in  the  said  Lord  Lieutenant,  or  Chief  Governor 
or  Governors  of  this  kingdom,  with  or  without  the  ad- 
vice of  his  Majesty's  Privy  Council,  or  any  other  person 
or  persons  whomsoever,  to  suppress  treason  and  rebel- 
lion, and  to  do  any  act  warranted  by  law  for  that  pur- 
pose, in  the  same  manner  as  if  this  act  had  never  been 
made,  or  in  any  manner  to  call  in  question  any  acts  here- 
tofore done  for  the  like  purpose /  and  therefore,  if  the  pre- 
rogative did  not  exist  before  that  statute,  that  statute 
does  not  create  it,  except  under  its  own  provisions.  That 
statute  was  made  to  enable  the  King  to  try,  by  martial 
law,  persons  concerned  in  the  rebellion,  after  the  rebel- 
lion was  over,  and  where  such  trial  was  to  operate  as  a 
punishment  and  example,  and  not  as  a  mode  of  putting 
clown  an  existing  rebellion  ;  and  did  not  authorise,  by 
relation,  any  trial  heretofore  had,  and  would  not  justify 
it.  The  very  statute  is  conclusive  that  the  King  had  not 
the  prerogative  without  the  statute  ;  if  he  had,  what  was 
the  use  of  the  statute  ?  and  why  was  it  made  ?  It  was  to 
extend  to  cases  after  the  rebellion  was  at  an  end.  So,  as 
in  the  words  of  the  Act,  to  permit  the  course  of  the 
Common  Law  to  take  place.  And,  why  was  it  so  ex- 
tended ?  will  naturally  be  asked.  I  will  tell  you  ',  I  will 
let  the  cat  out  of  the  bag— Because,  that  the  country 
was  so  universally  disaffected,  the  contagion  of  rebellion 
and  United  Irishism,  had  spread  so  far,  that  on  some 
trials  a  rotten  sheep,  a  tainted  member  of  the  communi- 
ty, got  on  the  jury,  and  no  conviction  could,  in  such 
case,  take  place.  This  was  a  decisive  immunity  to  the 
rebel.  The  encouragement  it  gave  was  appalling.  There 
was  no  remedy  to  save  the  country,  but  the  appointment 
of  another  tribunal,  in  which  no  tainted  member,  no 
rotten  sheep,  could  insinuate  himself.  The  Legislature 
selected  the  military  and  martial  Law ;  and  rebels,  and 
their  crimes,  were,  by  its  operation,  swept  from  the  face 
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of  Ireland*  In  my  view,  therefore,  of  the  case,  the 
trial,  and  putting  to  death  of  Cornelius  Grogan,  being 
after  the  dispersion  of  the  rebels,  when  there  w7as  no 
rebel  force  in  existence,  and  long  before  the  passing  of 
the  39  George  3,  was  not  justified  in  law;  and  even 
though,  for  argument  sake,  we  should  suppose  his  guilt, 
it  amounted  in  law,  in  my  opinion,  I  speak  only  my 
opinion,  to  murder;  and  in  my  opinion,  but  I  speak 
only  my  opinion,  General  Craddock,  Lord  Boctive, 
Lord  Clements,  Lord  Doneraile,  Colonel  St.  Leger, 
Major  Cleghorn,  and  Lord  Frederick  Montague,  if  they 
were  the  persons  who  constituted  the  Court  Martial,  cr 
whoever  did,  and  all  others  concerned  in  it,  were  guilty 
of  murder,  and  might  at  any  time,  and  even  now,  be 
prosecuted,  and  executed  for  the  same.  It  is  murder, 
in  law,  to  put  to  death  a  convicted  and  condemned  trai- 
tor in  anv  other  manner  than  pursuant  to  his  sentence. 
But  I  state  this  as  my  opinion,  which,  perhaps,  I  had 
almost  said,  probably  is  erroneous.  I  cannot  avoid  call- 
ing your  attention  to  the  reason  assigned  by  General 
Craddock  for  proceeding  so  hastily,  and  not  according 
to  the  forms  of  a  Court  Martial.  In  page  28,  he  says, 
There  had  been  examples  previously  made,  but  not  suf- 
ficient, in  ihe  general  opinion,  to  vindicate  the  enormi- 
ties which  had  been  committed.  He  further  stated,  that 
no  danger,  or  difficulty,  would  have  arisen  from  the 
postponing  one  Court-martial  to  another  ;  but  the  case 
appeared  to  require  an  example.  The  amount  of  all 
this  is:  This  trial  and  execution,  admitted  to  be,  by  him- 
self, contrary  to  law,  was  not  necessary  to  put  down  the 
rebellion  ;  it  was  not  intended  to  put  it  down  ;  it  was 
only  intended  to  add  tothe  examples,  to  vindicate  the 
enormities  committed.  No  danger  could  result  from 
waiting  for  a  fair  trial.  But,  Mr.  Grogan  must  be  tried 
and  hanged  ;  a  postponement  of  only  three  hours,   to 
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send  over  the  county,  and  elsewhere,  to  get  witnesses, 
because,  forsooth,  the  general  opinion  Was,  that  there, 
had  not  been  sufficient  examples,  to  vindicate  the  enor- 
mities which  had  been  committed  !  Quaare,  would  a  jury 
acquit  on  that  ground,  and  find  such  general  opinion 
a  sufficient  justification,  on  a  trial  for  murder?  Well,  in- 
deed, might  General  Craddock  say — "  I  am  ashamed  to 
state  that  I  do  not  recollect  whether  I  was  sworn,  or  not. 
I  do  not  think  I  was  sworn."   Oh,  piridor !  Oh,  puidor  ! 

As  I  have  strayed  into  this  discussion,  I  cannot  close 
it  without  one  observation  more  upon  this  same  General 
Craddock.  In  page  xxx  of  this  Treatise,  the  evidence 
he  gave,  in  order  to  induce  the  House  oT  Commons  to 
give  leave  to  bring  in  the  bill  of  attainder,  was,  "The 
trial  of  the  prisoners  lasted  six  hours  ;  the  trial  of  Grogan, 
at  his  request,  having  been  adjourned  for  above  three 
hours,  to  enable  him  to  procure  witnesses;  in  which, 
however,  he  failed,  and  the  Court  proceeded  with  the 
trial,  by  his  own  request.  The  prisoners  were  called  on 
for  their  defence,  in  the  usual  way,  and  had  every  indul- 
gence, time,  and  opportunity  to  adduce  witnesses,  they 

desired," Was  it  honorable,  was  it  fair,  was  it  the 

conduct  of  a  credible  witness,  in  this  said  General 
Craddock,  or  this  ornament  to  the  Barons  of  Ireland, 
this  Lord  Howden,  so  created  the  18th  October,  1819 ; 
this  G.  C.  B.  and  K.  G.  not  to  state  and  disclose*  all  the 
facts  why  Mr.  Grogan  failed  to  produce  the  witnesses  ? 
why  wait  till  it  was  forced  out  of  him  by  the  torture  of  a 
cross-examination,  or  was  discovered  from  the  mouths 
of  other  witnesses  ?  Why  did  he  not  tell  them,  that  when 
Mr.  Grogan  sent  to  his  house  for  his  witnesses,  it  was 
in  the  occupation  of  a  lawless  military  banditti,  who  con- 
sidered the  house,  and  all  things  therein,  and  belonging 
thereto,  their  property  and  pillage  ?  Lord  Kingsbo- 
rough,  now  Lord  Kingston,    carried  off  Mr.  Grogan's 
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elegant  bay  carriage  horses ;  but  Mr.  John  Knox  Qrogaft 
forced  him  to  restore  them  in  Waterford,  where  he  had 
removed  them  to.     The  peaceable  inhabitants  and  ser- 
vants were  driven  out  of  Mr.  Grogan's  mansion,  and 
were  glad  to  escape  without  being  murdered,   flyings 
terrified  by  the  threats  of  the  military,  no  one  knew 
where.    Mr.  Grogan  communicated  those  circumstances 
to  this  great  G.  C*  B.  and  K.  G.  then  only  enseint  of 
the  subsequent  Peerage,  and  which  he  took  twenty-one 
years,  four  months,  and  twenty-two  days  to  be  delivered 
of  from  that  time.     Was  three  hours,  to  send  to  Johns- 
town, three  miles  off,  for  witnesses,  who  were  driven 
from  it,  and  were  wandering  about  the  country,  every 
indulgence  of  time  and  opportunity  they  desired  ?     Oh, 
but  this  great  General's  veracity  is  not  to  be  doubted  I 
True,  Mr.  Grogan  wished  for  time  to  get  witnesses  to 
prove  he  acted  by  compulsion,  force  and  dread ;  we  ge- 
nerously and  liberally  indulged  him  with  the  over-long 
and  over-spun  sera  of  three  hours  ! — an  age*   a  whole 
age,  at  that  time,  to  let  a  man  live  whom  we  thought 
should  be  hanged,  in  order  to  fill  up  the  given  quota  of 
sufficient  examples,  to  vindicate  the  enormities  which 
had  been  committed  !     True,  Mr.  Grogan's  dying   de- 
clarations contradict  me,  and  state  it  was  only  two  hours3 
and  he  so  declared  to  John  Devereux,  (page  78).     Mr. 
Grogan  sent,  and  found  the  witnesses  driven  away,  and 
gone  no  one  knew  where  ;  at  least  no  one  would  inform 
Mr.  Grogan,  a  prisoner.    The  worthy  General,  and  his 
worthy  brethren,  never  offered  to  get  them  for  him.     It 
appeared  that  no  one  in  coloured  clothes,  or  who  was 
not  a  soldier,  thought  he  could,  with  safety  to  his  life, 
appear  to  give  evidence  for  one  accused  of  rebellion, 
before  a  Court  Martial. — (Fin's  evidence,  page  134.)— 

Oh,  but  says  this  noted  valiant  Generals  nay,  hentraWe* 
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(with  a  courage  equal  to  that  he  possesses  and  displays 
in  every  situation  of  life,  great  and  small,  degraded  or 
elevated,  noble  or  ignoble,  in  the  field,  closet,  ladies' 
parties,  &c.  with  so  much  credit  and  advantage  to  him- 
self and  family,  that  his  head,  brow,  and   person  are 
bowed  down  with  the  appendages  and   honors  affixed 
thereon)  Mr.  Grogan  became  all  of  a  sudden  afelo  de  se. 
He  determined  to  sacrifice  himself  to  the  offended  laws 
of  his  country,  and  to  be  added  voluntarily  to  complete 
the  number  of  examples  which  we  thought  would  be 
sufficient,  in  the  general  opinion,  to  vindicate  the  enor- 
mities which  had  been  committed  ;  for  he  told  us,  nay, 
lie  condescended  to  request  us,  by  letter,  to  try  him> 
without  the  witnesses,  who  must  prove  the  coercion  and 
dread  he  acted  under,  and  to  procure  whom,  we  had, 
expressly  at  his  request,  adjourned  the  Court  Martial 

for  three  long  hours  ! Why  did  not  this  man  produce 

Mr.  Grogan's  letter  ? — Because  it  must  be  presumed  it 
would  contradict  the  account  he  gave— Utera  scripta 
manet.  I  here  call  on  and  challenge  him  to  produce  it. 
This  manly  General  would  persuade  us,  that  Mr, 
Grogan  wished  to  commit  suicide,  by  voluntarily  having 
himself  hanged,  as  the  Indian  wives  do,  by  voluntarily 
having  themselves  buried  alive  with  the  remains  of  their 
husbands ! 

I  will  not  insult  the  world  and  mankind  by  another 
observation.  But  again  subscribe  myself,  with  renewed 
prayers  for  their  welfare, 

Their  fellow  Inhabitant, 

And  well  Wisher, 

Dublin,     „  RICHARD   R.  ROTVE. 

pith, June,  1821. 


OF 

CORNELIUS  GROGAN,  BY  glE  FREDERIC  FLOOD,    BART- 


Sir  Frederic  relates,  <  That  Mr.  Grogan,  just  pre- 
vious to  his  execution,  took  out  of  his  sleeves  a  pair  of 
buttons  of  Irish  gold,  and  gave  them  to  a  gentleman  to 
deliver  to  Sir  Frederic,  as  otherwise  the  hangman  would 
have  them.  Sir  Frederic  received  them,  but  did  not 
disclose  the  name  of  the  person  who  handed  them  to 
him.  He  further  stated,  that  he,  on  Mr.  John  Knox 
Grogan's  entering  upon  the  estates  of  his  brother,  de- 
livered them  to  him,  considering  himself  only  as  a  trustee 
in  the  business.'  I  have  related  this  anecdote  in  as  near 
the  words  of  Sir  Frederic  as  I  could ;  and  is  material  so 
far  as  to  destroy  that  part  of  the  Earl  of  Mountnorris's 
evidence,  which  stated  Mr.  Grogan  to  be  a  weak  man9 
of  a  timid  disposition.  Here,  in  the  last  scene  of  his 
life,  death,  in  it's  most  horrid  and  ignominious  shape, 
staring  him  in  the  face ;  yet,  in  that  awful  moment, 
which  unnerves  even  the  stoutest  and  most  resolute,  it 
appeared  he  retained  his  fortitude,  nerves,  and  courage. 
The  Earl  of  Mountnorris  had  been  considered  by  some 
as  not  having  been  as  active  in  suppressing  the  rebellion 
as  they  considered  he  ought ;  he,  however,  made  ample 
amends  \  for  he  had  a  priest  or  two  executed,  after  the 
rebellion,  on  a  charge  of  being  concerned  in  it. 
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TUESDAY,  AUGUST  21,  1798. 

General  Craddock. 
Examined  by  Mr.  Attorney  General. 

Question.  JL  OU  have  been  lately  in  the  county  of 
Wexford  ?     Answ.    I  have. 

Q.  Did  Cornelius  Grogan  appear  before  you,  in  the 
county  of  Wexford,  and  upon  what  occasion  ?  A.  He 
was  brought  prisoner  before  a  Court  Martial  there. 

Q.  What  was  he  charged  with — state  the  particular 
circumstances  ?  A.  He  was  charged  with  disloyalty,  and 
with  being  in  rebellion  ;  and  he  was  duly  arraigned,  ac- 
cording to  the  forms  of  a  Court  Martial,  in  his  hearing 
and  presence. 

Q.  Was  Mrs.  Edwards  examined  before  the  Court 
Martial  ?  A.  She  was,  and  was  very  ill  at  the  time  she 
was  examined. 

Q.  He  heard  all  the  charges  which  were  made  against 
him  ?     A.  He  did. 

Q.  What  account  did  he  give  of  his  own  conduct  ?— 
A.  He  endeavoured  to  impute  all  the  improprieties  of  his 
conduct  to  terror,  and  that  the  hostile  measures  which  he 
appeared  to  take,  were  forced  upon  him. 

Q.  What  particular  acts  did  he  endeavour  to  justify  in 
that  way  ?    A,  The  principal  and  leading  act  that  was 
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alledged  against  him,  was,  going  to  the  house  of  Mrs. 
Edwards,  where  he  took  an  inventory  of  her  property. 

Mr.  Harrington. — I  object  to  this  evidence,  as  not  be- 
ing admissible,  consistent  with  the  principles  of  law. 

Mr.  Alexander.— I  think  this  evidence  admissible,  being 
in  the  presence  of  the  party. 

Mr.  Attorney  General. — All  conversations,  in  the  pre- 
sence of  the  party,  are  legal  evidence  \  and  I  take  all  this 
as  matter  of  conversation. 

Mr.  Yelverton — objected  to  the  evidence: 

Mr,  Barrington — moved  that  the  question  be  not  asked; 

Mr,  Attorney  General. — I  should  be  sorry  to  press  any 
thing,  which  could  not  be  receivable  in  a  Court  of  Law. 
No  lawyer  can  controvert  the  position,  that  conversations, 
in  the  presence  of  the  party,  are  evidence.  I  am  not 
going  to  make  the  proceedings  of  the  Court  Martial  evi- 
dence. 

Mr.  Egan. — Counsel  for  the  Petitioners  are  attending. 
If  I  hear  a  question  put,  which  is  not  admissible,  I  will 
not  trouble  the  Committee  with  objecting  to  it ;  because, 
when  I  come  to  decide  the  ease  finally,  I  will  consider 
whether  such  evidence  should  be  received  or  not,  and  if 
it  be  not  admissible,  I  will  reject  it.  But  as  there  are 
Counsel  attending,  I  submit  that  it  will  be  their  duty  to 
watch  the  questions  which  are  asked,  and  if  they  think 
any  objectionable  questions  are  asked,  they  will  state 
their  objections  to  them  :  when  that  is  done,  if  there  be 
any  debate,  I  will  give  my  opinion. 

Mr.  Speaker. — When  I  hear  doctrines  so  incompatible 
with  the  proceedings  of  Parliament,  I  cannot  pass  them 
over.  What!  Counsel  intermingling  in  our  debates! 
Such  a  breach  of  all  Parliamentary  proceeding  never  was 
attempted  in  either  kingdom.  I  therefore  hope,  gentle- 
men will  not  attempt  to  establish  such  a  doctrine  ;  for  if 
they  should,  I  will  hold  it  to  be  my  duty  to  move  the 


Chairman  to  leave  the  chair,  and  report  the  matter  to 
the  House.  And  the  matter  I  would  mention,  we  are 
not  bound  by  the  strict  rules  of  legal  evidence ;  for  we 
can  examine  upon  hearsay  and  belief.  This  being  an 
inquiry  for  our  own  satisfaction,  we  may  collect  all  the 
information  we  can. 

(After  some  further  conversation)  the  Committee  adjourn* 
ed,  so  few  Members  attending.) 

(N.  B.  In  consequence  of  'what  fell  from  the  Speaker, 
the  Counsel  for  Petitioners  did  not  even  cross-examine  the 
Witnesses  produced  in  support  of  the  Bill.) 


WEDNESDAY,  AUGUST  22,  179S. 

William  Kellett. 
Examined  by  the  Attorney  General,, 

Q.  Where  was  you  resident  in  the  month  of  May 
last  ?     A.  In  the  county  of  Wexford. 

Q.  How  near  the  town  ?  A.  About  two  miles  from 
the  town. 

Q.  Were  you  acquainted  with  Cornelius  Grogan  in  his 
life-time  ?     A.  I  was. 

Q.  Where  were  you  at  the  time  the  rebels  entered 
Wexford  ?     A.  On  board  a  vessel  in  the  harbour. 

Q.  Mention  the  circumstance  of  it,  and  how  you  got 
back  to  your  own  house  ?  A.  AH  the  persons  on  board 
the  vessel  were  taken  on  shore  on  Wednesday,  the  30th 
of  May,  and  kept  in  town  till  the  Friday  following. 

Q.  Was  it  by  the  rebel  force  you  were  brought  back  ? 
A.  By  part  of  the  rebel  force. 

Q.  Be  so  good  as  to  state  what  happened,  after  you 
were  so  brought  back  to  the  town  of  Wexford  ?     A.  We 
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remained  in  Wexford  from  that  evening  till  the  Friday 
following,  in  constant  terror  of  our  lives. 

Q:  Were  you  imprisoned  ?  A.  We  considered  our- 
selves in  prison ;  we  were  afraid  to  stir  out  of  the  door. 

Q.  What  door  ?     A.  The  door  of  the  lodging. 

Q.  Several  were  confined  in  the  same  room  ?  A.  Se- 
veral, at  the  intercession  of  Mr.  Bagnal  Harvey,  were 
allowed  to  go  to  our  respective  houses.  Mr.  Harvey  and 
Mr.  Fitzgerald  gave  us  passes  and  protections  to  go  to 
our  own  houses.     ' 

Q.  In  what  capacity  was  Bagnal  Haryey  acting  at  the 
time  ?  A.  I  considered  him  as  having  authority  among 
the  rebels. 

Q.  Did  he  act,  as  having  authority  ?  A.  I  think  he 
did,  because  his  pass  went  free. 

Q.  How  soon  after  your  return  to  your  own  house, 
did  you  see  Cornelius  Grogan  ?     A.  The  day  after. 

Q.  How  near  did  Cornelius  Grogan  live  to  you  ? 
A.  I  think  about  a  mile  and  a  half. 

Q.  Were  you  permitted  to  go  out  of  your  house,  with 
safety,  after  your  return  ?     A .  J  did  not  think  I  could. 

Q.  Was  it  in  consequence  of  being  surrounded  on  all 
sides  by  the  rebel  force  ?  A.  I  cannot  say  that  a  rebel 
force  surrounded  the  house  on  all  sides,  but  there  were 
parties  of  them  coming  constantly  to  my  house.  I  was 
told  the  roads  were  all  guarded  by  the  rebels. 

Q.  Did  Mr.  Grogan  come  to  your  house  i  A.  He 
did. 

Q.  Detail  what  happened  when  he  came  to  your  house, 
and  the  manner  in  which  he  came  ;  whether  a  prisoner, 
or  without  restraint  ?  A.  Mr.  Grogan  came  to  my  house 
on  horseback,  attended  by  one  of  his  own  servants. 

Q.  Was  there  any  other  person  I  A.  No  other  per- 
son ;  I  saw  no  other.  After  he  had  saluted  the  ladies, 
for  we  were  all  sitting  in  the  hall,  Mr.  Bland,  and  Mr* 
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Crump,  and  their  families*  I  brought  him  into  one  of  the 
parlours. 

Q.  Did  Mr.  Grogan  express  a  desire  to  speak  to  you, 
or  any  of  the  others,  in  private  ?  A.  I  believe  we  rather 
brought  him  in  ourselves.  Mr.  Grogan,  immediately 
upon  coming  into  the  parlour,  before  we  were  seated, 
asked  us,  <c  Gentlemen,  how  far  do  you  mean  to  go  in 
this  business,  or  what  part  do  you  mean  to  take  ?" 

Q.  What  did  he  allude  to  in  these  words  ?  A.  I  con- 
sidered he  alluded  to  the  rebellion. 

Q.  Relate  what  further  happened  ?  A.  He  said  he 
was  that  day  sworn  a  United  Irishman,  and  he  was  deter- 
mined to  go  through  with  the  business ;  he  mentioned 
that  there  was  a  body  of  the  rebels,  or  united  men,  I 
forget  which,  had  come  to  his  house  that  day,  or  the  day 
before,  and  one  man,  upon  horseback,  presented  a  gun 
at  him  across  the  horse,  and  wanted  him  to  take  the 
United  oath,  to  which  he  mentioned  his  having  refused 
him.  The  man  threatened  some  violence,  and  to  shoot 
him,  but  was  drawn  off  by  some  others  of  the  party.  Mr. 
Grogan  then  mentioned  his  having  sent  to  Mr.  O'Connor, 
a  priest,  and  a  school-master,  whose  name  I  forget,  who 
lived  near  him,  to  come  to  him.  One  of  these  came  to 
him,  and  shewed  him  a  copy  of  the  United  path.  J  un- 
derstood this  was  after  the  party  left  the  house.  Upon 
reading  the  oath,  he  said  he  took  it,  and  that  it  was  an 
oath  the  best  subject  his  Majesty  had  might  take- 

Q.  Relate  whether  he  represented  any  force  acting 
upon  hirn>  at  the  time  he  took  that  oath  ?  A.  I  do  not 
recollect  he  did. 

Q.  What  did  you  understand  ?  A.  As  far  as  I  can 
call  circumstances  to  my  mind,  I  at  that  time  understood 
he  took  the  oath  voluntarily. 

Q.  Was  it  understood  by  you  that  the  armed  force  had 
gone  from  the  house  ?     A.  Mr.  Qrogan  mentioned >  that 


after  the  party  had  left  the  house,  he  sent  for  this  priest, 
or  school-master. 

Q.  State  what  farther  passed  ?  A.  He  mentioned  his 
being  determined  to  go  through  with  the  business  •,  that 
from  the  success  the  rebels  had  hitherto  in  three  engage- 
ments which  they  had,  it  was  the  only  way  which  any 
man  could  save  his  property.  We  then  told  him  that  we 
were  determined  not  to  join  them,  notwithstanding  the 
consequences  that  might  be  the  result. 

Q.  What  consequences  were  pointed  out  r-  A.  The 
gentlemen  stated  the  consequences,  that,  in  the  first  in- 
stance, we  would  be  brought  to  their  camps,  and  before 
we  had  time  to  escape  to  the  army,  possibly  we  might  be 
compelled  -f  but  that  the  rebels  could  not  place  any  con- 
fidence in  us,  and  consequently  would  dispatch  us,  if  we 
made  the  least  effort  to  escape. 

Q.  Was  Mr.  Grogan  in  company  at  any  time  with  that 
army  which  retreated  from  Wexford,  before  the  period 
you  are  speaking  of?  A.  I  heard  that  Mr.  Grogan— 
Mr,  Barrington* — I  object  to  this  evidence. 
Q.  What  did  Mr.  Grogan  say,  after  the  consequences 
stated  by  the  gentlemen  ?  A»  He  said  he  was  afraid  we 
should  not  be  allowed  to  remain  inactive. 

Q.  Who  did  he  mean  ?  A.  Mr.  Bland,  Mr.  Crump, 
and  I.  Upon  our  repeating  our  determination  not  to  join 
them,  he  said  he  would  try  and  do  what  he  could  for  us. 

Q.  Was  it  understood  between  you,  to  whom  he  meant 
to  apply  on  that  subject  ?  A.  We  did  suppose  the  men 
in  power  at  that  time,  Bagnal  Harvey  and  Edward  Fitz- 
gerald. 

Q.  In  what  capacity  was  Edward  Fitzgerald  among  the 
rebels  ?     A    He  was  considered  as  one  of  their  generals. 

Q.  Did  Mr.  Grogan  speak  of  them  as  persons  with 
whom  he  had  an  intercourse  ?  A.  He  mentioned  his  in- 
tention of  going  to  Wexford  from  my  house,  to  Beau* 
champ  Bagnal  Harvey, 


Q.  Relate  what  further  passed,  when  he  found  your 
determination  5  did  he  express  what  his  was  ?  A.  No 
further  than  I  have  mentioned. 

Q.  Did  he  exercise  any,  and  what  authority,  at  your 
house  that  day  ?  A.  He  gave  a  pass  to  an  old  woman  in 
the  house  to  go  to  Wexford,  for  bread  for  my  family. 

Q.  To  go  where  the  rebel  force  was  ?     A.  Yes. 

Q.  You  mean  a  pass,  signed  by  him,  Cornelius  Grogan  ? 
A.  Yes. 

Q.  Was  Cornelius  Grogan  a  man  of  any,  and  what 
property  and  influence  in  that  neighbourhood  ?  A.  He 
possessed  a  very  large  property  in  the  county,  and  I  con- 
sidered him  to  have  very  great  influence. 

Q.  I  beg  to  know  whether  the  pass,  given  by  Mr. 
Grogan,  was  effective  to  secure  a  safe  passage  through 
rebels,  for  those  for  whom  it  was  given  ?  A.  It  secured 
a  safe  passage  for  that  woman  ;  I  cannot  say  further. 

Q.  To  Wexford  and  back  again  ?     A.  Yes. 

Q.  What  became  of  you,  and  the  other  gentlemen  with 
you,  afterwards  ?— A.  The  Monday  after,  we  were 
brought  to  gaol. 

Q.  Where  ?    A.  To  Wexford. 

Q.  By  whom  ?     A.  By  a  party  of  the  rebels. 

Q.  Was  your  house  rifled,  during  the  period  of  your 
stay  there  ?  A.  They  took  a  large  quantity  of  provision 
from  me,  and  I  was  obliged  to  give,  in  my  own  defence, 
large  quantities  of  wine  and  spirits  :  if  I  had  not  given 
them  voluntarily,  they  would  have  taken  them  by  force, 
and  probably  put  me  to  death,  if  I  refused.  They  took 
away  my  horse  before  I  got  home  to  my  own  house. 

Q.  Did  you  relate  that  circumstance  to  Mr.  Grogan, 
or  did  he  know  of  it  ?  A.  I  believe  I  mentioned  it  to 
him. 

Q.  Did  Mr.  Grogan  ever  complain  to  you,  that  he  had 
been  rifled  in  that  manner,  or  that  his  house  had  been 
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Infested,  or  his  property  taken  away  ?  A.  He  told  me  that 
a  large  quantity  of  arms  had  been  taken  from  him,  and  a 
good  many  horses,  but  some  of  them  were  returned. 

Q.  Was  that  prior  to  his  having  become  an  United 
Irishman  ?     A.  I  really  cannot  say. 

Q.  Did  Mr.  Grogan  complain,  or  appear  to  he  under 
any  restraint,  or  as  a  free  agent,  at  the  time  he  was  at 
your  house  ?     A.  I  really  considered  him  a  free  agent. 

Q.  Did  Mr.  Grogan  appear  to  be  as  much  a  free  agent* 
or  more  so,  than  you  and  the  other  gentlemen  who  were 
with  you  ?  A.  We  considered  ourselves  as  prisoners  ; 
he  certainly  was  not,  because  he  rode  about  the  country, 
with  only  one  servant. 

Q.  Then  you,  prisoners,  refused  to  join,  and  he,  be- 
ing  a  free  agent,  said   he  would  go  through  with  the 

business  ;    is  that  your  idea  ? This  question  was  not 

answered. 

Q.  You  were  carried  to  gaol  ?     A.  I  was. 

Q.  Who  had  authority  over  the  gaols  ?  A.  One  of 
the  gaolers  was  a  man  who  had  command  of  the  gaol  be- 
fore the  rebels  got  possession  of  the  town ;  another  man 
was  brought  there  to  assist  him. 

Q.  The  rebel  force  had  command  of  the  gaol  ?— 
A.  They  certainly  had. 

Q.  In  order  to  get  access  to  any  person  in  prison,  was 
it  necessary  to  have  the  authority  of  the  rebel  force  ?— • 
A.  I  believe  so :  several  persons  were  refused  admittance : 
the  servants  who  came  from  my  house  were  refused. 

Q.  Did  you  ever  see  Mr.  Grogan  after  you  were  in 
prison  ?     A.  I  did. 

Q.  Was  he  within  the  prison  ?     A.  He  was. 

Q.  Did  he  come  there,  as  a  person  committed  to  prison 
by  the  rebels,  or  how  otherwise  ?  A,  I  believe  he  came 
there  voluntarily  to  see  us. 

Q.  Did  he  get  immediate  access  I  A*  X  should  sup- 
pose so  \  I  heard  nothing  to  the  contrary. 


Q.  Relate  the  circumstances  of  that  visit  to  the  prison  ? 
A.  The  morning  of  the  day  Mr.  Grogan  came  to  see 
us  in  the  gaol,  we  heard  a  vast  number  of  names  of  the 
prisoners  that  were  in  gaol  called  over ;  our  names  were 
among  the  number,    Mr.  Crump's,    Mr.  Bland's,   and 
mine,  to  be  removed,  as  they  told  us,  to  the  prison  ship. 
Q.  What  prison  ship  ?    A  vessel  which  the  rebels  had 
fitted  out,  to  receive  prisoners  from  the  gaol      Some  of 
the  prisoners  who  were  called  over,  we  knew  the  rebels 
were  very  averse  to  ;    we  consequently  did  not  wish  to 
remove  to  the  ship,  lest  we  should  be  murdered,   as  we 
thought  these  people  were  brought  there  to  be  murdered. 
We  begged  of  Mr.  Grogan  to  use  his  influence  that  we 
might  remain  where  we  were,  which  Mr.  Grogan  pro- 
mised to  do;  we  were  removed  notwithstanding;  I  do 
not  know  whether  he  applied  or  not ;  if  he  did,  he  was 
not  successful. 

Q.  Describe  the  conduct  and  manner  of  Mr.  Grogan 
in  that  conversation  ?  A.  When  Mr.  Grogan  came  into 
the  room  where  we  were,  he  said,  **  Gentlemen,  I  am 
very  sorry  I  had  not  the  pleasure  of  your  company  at 
my  club  dinner  last  Thursday." 

Q.  Was  his  manner  expressive  of  real  and  sincere  re- 
gret, or  did  it  make  any  other,  and  what  impression  ?— 
A.  It  was  mentioned  in  a  manner  that  affected  us  a 
good  deal ;  I  did  not  consider  it  friendly,  at  all. 

Q.  Did  it  convey  any  thing  of  a  sneer  ?  A.  It  was 
rather  in  a  taunting  manner. 

Q.  What  did  the  taunting  seem  to  allude  to  ?  A.  Merely 
from  the  situation  we  were  in,  that  we  could  not  attend. 
Q.  Did  Mr.  Grogan  mention  his  having  come  from 
any  particular  place  the  morning  that  he  visited  you  ? 
A.  He  said  he  only  returned  from  Ross  that  morning, 
or  the  evening  before. 
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Q.  Have  you  heard  at  what  time  the  battle  of  Ross 
happened  ?  A.  Mr.  Grogan  mentioned  a  party  of  the 
Black  Horse  being  nearly  cut  to  pieces,  at  or  near  Ross, 
by  the  rebels. 

O.  Did  he  complain  to  you  of  any  restraint  operat- 
ing upon  him,  between  the  period  he  saw  you  in  the 
goal,  and  when  he  was  at  your  house  ?  A.  Not  to  me 
he  did  not. 

Q.  Had  Mr.  Grogan  any  badge,  or  particular  mark 
upon  him,  when  he  visited  you  in  the  goal  ?  A.  He 
had  a  green  ribbon,  or  something  green  about  his  neck. 

Q.  Was  there  any  peculiar  colour  or  distinction  be- 
longing to  the  rebels  at  that  time  ?  A.  Green  was  the 
colour  they  wore,  either  cockades  or  handkerchiefs. 

Q.  Did  you  hear  Mr.  Grogan  say  any  thing  of  ap- 
plying to  Bagnal  Harvey  or  the  Committee  about  that 
day  ?  A.  When  he  was  at  my  house,  he  mentioned 
his  intention  of  going  to  Mr.  Harvey  at  Wexford. 

Q.  Did  he  mention  any  thing  respecting  a  Committee, 
or  Mr.  Harvey,  at  the  time  he  went  to  gaol  ?  A.  I  am 
not  certain  as  to  the  Committee  \  he  said  he  would  use 
his  influence  to  have  us  kept  where  we  were. 

Q.  Did  you  understand  with  the  rebels  ?  A.  Cer- 
tainly. 

Q,  Did  he  mention  whom  ?     A.  No. 

Q.  Did  the  gaolers  and  others  then  appear  ready  in 
giving  access  to  Mr.  Grogan,  which  they  refused  to 
others  ?  A.  I  believe  he  had  free  access  ,  I  know  he 
was  not  prevented  from  going  out. 

Q.  How  long  did  you  remain  in  the  gaol,  and  what 
happened  to  you  after  you  left  it  ?  A.  We  remained 
three  days,  from  Monday  to  Wednesday,  and  then  we 
were  brought  to  the  prison  ship,  where  I  remained  till 
the  evening  before  the  army  came  to  Wexford. 
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Q.  How  long  was  that  ?     A.  I  believe  sixteen  daysj  - 

Q.  Were  there  others  confined  with  you  ?  A.  There 
were  several  others.  That  evening  I,  along  with  five  or 
six  others,  were  brought  out  to  be  piked. 

Q.  What  happened  within  your  view  ?  A.  Before  I 
was  brought  out,  two  gentlemen  were  piked  on  the 
bridge. 

Q.  Near  to  where  you  were  ?  A.  Yes,  a  very  short 
distance.     The  vessel  was  within  view  of  the  bridge. 

Q.  Were  they  piked  within  your  view  ?  A.  No ;  I 
did  not  see  them  piked,  but  they  were  piked  ;  one  of 
the  gentlemen  brought  along  with  me  I  saw  piked,  Mr. 
Wm.   Hore,  of  Harpurstown. 

Q.  Relate  the  manner  in  which  you  were  saved,  and 
by  the  good  nature  and  interposition  of  whom  ?  A.  I 
shewed  the  passes  I  had  received,  and  protections,  which 
I  fortunately  had  about  me,  from  Mr.  Harvey  and 
Fitzgerald,  Doctor  Caulfield  and  Mr.  Curran,  a  Roman 
Catholic  clergyman,  and  parish  priest  of  Wexford. 
From  the  intercession  of  two  of  the  rebels,  who  had 
known  me  some  time  ago,  the  rest  were  prevailed  upon 
to  wait  till  I  could  send  for  Doctor  Caulfield  and  Mr; 
Curran,  to  see  whether  they  would  acknowledge  their 
protections,  and  intercede  for  me.  Neither  of  these 
Gentlemen  came  for  a  considerable  time  ;  but  just  as  I 
was  down  on  my  knees,  and  a  number  of  pikes  present- 
ed to  my  breast,  Mr.  Curran  came  up,  and  said  they 
should  pierce  me  through  him. 

Q.  By  that  means  you  were  saved  ?  I  was ;  he  also 
saved  sixteen  others,  who  were  brought  down  at  the 
same  time. 

Q.  Were  you  accused  of  any  crime,  or  had  you  any 
formality  of  trial  ?  Not  that  I  know  of,  except  being 
an  Orangeman  ;  that  was  their  excuse  for  dispatching 
every  one. 
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Q.  Were  you  ever  an  Orangeman  ?     A.  Never. 

Q.  Do  you  know  of  other  men  being  charged  with 
being  Orangemen,  who  were  not  so  ?  A.  I  believe  the 
general  charge  against  every  man  put  to  death,  was  for 
being  an  Orangeman  and  a  Protestant. 

Q.  Where  was  Mrs.  Kellett  this  time  ?  She  was  at 
her  own  house. 

Q.  Did  any  thing  happen  to  her  there  ?  A.  After  I 
got  home  I  heard  of  it,  but  I  did  not  know  of  it  at  the 
time. 

Q.  Look  at  that  paper ;  what  does  it  import  to  be  ? 
A.  A  pass. 

Q.  Is  it  the  species  of  pass  which  was  given  by  people, 
having  influence  among  the  rebels,  to  pass  to  and  fro  ? 
A.  Something  to  this  effect. 

Q.  Is  that  Mr.  Grogan's  hand  writing  ?     A.  It  is. 

Q.  Is  Mrs.  Edwards,  who  was  examined  before  the 
Court  Martial,  alive  or  dead  ?  A.  I  believe  her  to  be 
dead. 

Q.  It  is  generally  understood  so  in  Wexford  ? 
A.  It  is. 

Q.  Where  did  she  live  ?  A.  About  a  mile  from  my 
house. 

Q.What  is  the  name  of  the  place?  A.  I  really  do 
not  recollect. 

Q.  When  did  she  die  ?     A.  Since  the  Court  Martial. 

Q.  What  Court  Martial  ?  A.  The  Court  Martial 
that  sat  upon  Mr.  Grogan. 

Q.  Were  Mr.  Grogan  and  Mr.  Harvey  intimate 
friends  together  ?     A.  I  believe  they  were. 

Q.  Did  they  appear  as  such  to  you  ?  A.  I  have  seen 
them  together. 

Q.  By  Mr,  Barrington. — Were  you  examined  upon 
the  Court  Martial,  or  did  they  make  their  decision  with- 
out your  testimony  ?    A.  I  was  not  examined. 
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Q.  Had  you  a  long  previous  acquaintance  with  Mr, 
Grogan  before  the  rebellion  ?  A.  I  had  ;  I  believe  six 
or  seven  years. 

Q.  Previous  to  that  rebellion,  did  you  conceive  Mr. 
Grogan  to  be  a  loyal  man  ?  A.I  frequently  heard  Mr. 
Grogan  speak,  about  the  necessity  of  a  parliamentary- 
reform,  but  nothing  further. 

O.  Do  you  consider  that  as  criminal  or  disloyal  ? 
A.  I  do  not. 

Q.  Then,  before  this  rebellion,  did  you  ever  consider 
him  a  disloyal  subject  ?     A.  No,  I  cannot  say  I  ever  did. 

Q.  Was  not  Mr.  Grogan  an  old  infirm  man,  in- 
capable of  actual  service  ?  A.  Mr.  Grogan  was  an  old 
man,  and  rather  infirm  from  the  gout ;  he  was  attacked 
with  it  generally  once  or  twice  a  year. 

Q.  Do  you  conceive  that  Mr.  Grogan  was  sufficiently 
active,  or  capable  to  have  got  through  forty  miles  of  the 
rebels,  in  an  adverse  way,  or  that  he  could  have  forced 
his  way  through  the  rebels,  crowded  as  the  roads  were  ? 
A .  If  he  was  opposed  he  could  not. 

Q.  Did  he  come  to  your  house  apparently  as  a  friend 
or  an  enemy  ?  A.  He  came  to  my  house  in  conse- 
quence of  a  note  I  wrote  to  him. 

Q.  Did  you,  then,  in  consequence  of  that,  commence 
the  conversation  with  Mr.  Grogan  ?  A.  When  we 
went  into  the  room,  Mr.  Grogan  asked  us  the  question 
I  have  before  mentioned. 

Q.  I  wish  to  know  the  purport  and  object  of  the  note 
you  sent  ?  A.  The  purport  of  the  note  was,  that  I 
wished  to  see  Mr.  Grogan  on  particular  business  ;  the 
object  was,  that  from  his  influence  he  might  get  us  a 
guard,  for  I  did  not  think  myself  or  family  safe  without 
one. 

Q.   You  said   that  Mr.   Grogan  mentioned  that  a 
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body  of  rebels  came  to  his  house,  and  wanted  him  to 
take  the  United  oath,  and  that  one  of  them  threatened 
to  shoot  him,  though  he  was  drawn  off  afterwards. 
Was  not  Mr.  Grogan,  subsequently  to  taking  of  the 
oath,  the  consequences  of  the  threats  of  a  return  of 
that  violence  ?     A.  It  possibly  might. 

Q.  Have  you  not  heard,  and  do  you  not  believe,  that 
several  loyal  persons  in  the  town  and  neighbourhood  of 
Wexford  were  intimidated  to  take  the  same  oath,  and 
to  act  with  the  rebels  ?  A.  I  believe  a  good  many  did. 
Q.  Have  you  not  heard,  and  do  you  not  believe,  that 
Mr.  Jacob,  of  Wexford,  accepted  of  the  office  of  Mayor, 
and  acted  from  that  motive  ?  A.  I  believe  so  ;  I  have 
heard  that  Mr.  Jacob  was  chaired  through  the  town  by 
the  rebels  ;  I  did  not  hear  he  was  appointed  Mayor. 

Q.  He  acted  for  the  rebels  ?  A.  By  curing  the  sick 
and  wounded. 

Q.  Did  you  not  hear,  and  believe,  that  Mr.  Jacob 
acted  as  Mayor  for  the  rebels  ?  A.  I  did  not  hear  he 
acted  as  Mayor.  Mr.  Keugh,  who  was  hanged,  was 
considered  as  chief  Magistrate  x>f  the  town. 

Q.  Have  you  heard  that  several  loyal  subjects, 
through  intimidation,  turned  Roman  Catholics  ?  A.  I 
have  heard  so. 

Q.  Have  you  heard  that  any  loyal  subjects  acted  as 
commissaries,  or  in  taking  inventories,  through  intimi« 
dation  ?  A.  Several  inhabitants  of  Wexford  acted  as 
commissaries,  and  were  tried  for  it. 

Q.  By  whom  ?  A.  By  a  Court  Martial,  held  by  the 
King's  forces.  I  did  not  hear  of  any  of  the  inhabitants 
of  Wexford  taking  inventories. 

Q.  If  Mr.  Grogan  had  not  taken  the  part  he  did, 
would  he  not  have  been  placed  in  the  same  situation 
with  yourself?     A,  I  do  not  doubt  but  he  would. 
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Q.  Was  not  every  man  in  Wexford  obliged  by  the 
rebels  to  wear  something  green,  to  make  him  out  as  of 
their  party  ?  A.  I  believe  every  one  that  was  at  liberty 
wore  green. 

Q.  Do  you  not  believe  that  several  loyal  inhabitants 
were  at  liberty,  who  were  never  tried  nor  questioned  ? 
A.  I  heard  but  of  two. 

Q.  Mention  their  names  I  A.  Doctor  Jacob  and 
Mr.  Sutton. 

Q.  Did  you  hear  that  Mr.  Elgie,  the  Clergyman, 
was  one  ?  A.  I  heard  he  was  confined  to  his  own 
house,  and  that  he  was  afterwards  christened* 

Q.  Christened  by  whom  ?    A.  By  the  rebels. 

Q.  What  do  you  mean  by  christening  ?  A.  By  a 
Roman  Catholic  Clergyman,  and  made  a  Catholic  of. 

Q.  Was  not  Mr  Elgie,  Minister  and  Archdeacon, 
at  liberty  after  his  being  thus  baptized  ?  A.  I  heard 
different  stories;  sometimes  I  heard  he  said  mass  in 
the  Chapels ;  I  heard  he  got  back,  immediately  after 
being  christened,  and  was  confined  in  his  own  house. 

Q.  Do  you  not  believe  he  submitted  to  be  christened, 
through  intimidation  ?     A.  Most  certainly. 

Q.  Have  you  not  heard  that  several  others  submitted 
to  be  christened,  through  intimidation  ?     A.  I  did. 

Q.  Was  not  a  loyal  Gentleman,  of  the  name  of 
Richards,  an  Attorney,  at  liberty  ?  A.  I  did  not 
hear  of  him,  till  some  time  after  the  King's  troops  came 
into  Wexford, 

Q.  Do  you  not  believe  that  the  rabble  there  would 
have  injured  the  person  of  any  man  who  would  not  take 
part  with  them  ?  A.  I  believe  they  would,  if  they  were 
not  restrained  by  people  in  power  among  them. 

Q.  Have  you  not  heard  that  Fitzgerald  has  been 
pardoned,  and  suffered  by  Government  to  convey  awa; 


16 

his  property  ?     A.  I  have  heard  that  he  was  to  be  trans- 
ported, and  had  permission  to  dispose  of  his  property 

Q.  You  said  Mr.  Grogan  promised  to  interfere  to 
have  you  kept  in  prison.  If  Mr.  Grogan  had  sufficient 
influence  to  keep  you  there,  would  you  be  removed  ? 
A.  I  believe,  if  Mr.  Grogan  had  applied,  he  might 
have  succeeded,  from  what  I  heard  afterwards;  but  I 
heard  he  mounted  his  horse  at  the  gaol  door,  and  rode 
home.  They  said  he  was  to  attend  a  committee  next 
day  at  ten  o'clock. 

Q.  What  committee  ?     A.  The  rebel  committee. 

Q.  Was  Mr.  Harvey  or  Mr.  Fitzgerald  in  the  prison, 
that  Mr.   Grogan  could   have  spoke  to  them,  without 
riding  off?     A.  Iheard  that  Mr.  Harvey  was  at  Ross; 
Mr.  Fitzgerald  was  not  in  the. town  of  Wexford ;  where 
he  was,  I  cannot  say. 

Q.  Then  was  not  the  committee  the  place  where  Mr. 
Grogan's  request  was  to  be  made  ?     A.  I  believe  it  was. 

Q.  by  Mr,  Hutchinson, — Have  you  heard>  or  do  you 
believe  that  Mr.  Grogan  was,  either  directly  or  indirectly, 
connected  with  the  rebels,  before  they  broke  out  into  open 
rebellion,  until  the  time  the  violence  he  complained  of 
was  committed  on  his  person  ?    A.  I  should  suppose  not. 

Q.  Can  you  form  a  belief  or  not  ?     A.   I  believe  not, 

Q.  by  Mr.  Daly. — Was  the  conversation  which  took 
place  between  you  and  Mr.  Grogan,  after  the  battle  of 
Ross  ?  A.  I  should  be  rather  inclined  to  think  it  was 
after,  but  cannot  be  positive.  Mr.  Grogan  having 
mentioned  that  a  party  of  the  Black  Horse  was  cut  to 
pieces,  makes  me  think  it  was  after  the  battle  of  Ross. 

Q.  Can  you  say  what  day  of  the  month  it  was  ?  A.  I 
can  ascertain  the  day ;  it  was  the  Wednesday,  se'nnight 
after  the  town  was  taken  by  the  rebels,  and  Wexford 
was  taken  upon  the  30th  day  of  May. 
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Q.  Did  he  acknowledge  that  he  was  in  any  battle  At 
Ross  ?  A.  I  do  not  recollect  he  did  ;  he  mentioned  he 
came  from  Ross,  and  that  a  party  of  the  Black  Horse 
Were  nearly  cut  to  pieces.  We  asked  him  was  Ross 
taken,  or  likely  to  betaken;  he  said  he  thought  the 
rebels  would  have  great  difficulty  in  taking  it,  if  they 
could  take  it ;  he  had  doubts  in  his  own  mind  of  their 
succeeding,  or  some  words  to  that  effect. 

Q.  Did  Mr.  Grogan  acquaint  you  with  the  victory 
which  the  King's  troops  obtained  at  Ross  ?  A.  I 
really  am  not  certain  whether  he  did  or  not ;  I  do  not 
recollect. 

Q.  Had  you  before  that  time  heard  of  the  victory  ? 
A.  There  were  accounts  of  their  victories  every  moment. 

Q.  But  had  you  heard  the  true  account  of  the  victory, 
at  the  time  of  the  conversation  with  Mr.  Grogan  f 
A.  I  had  not. 

Q.  If  Mr.  Grogan  had  told  you  of  that  victory,  at 
that  time,  is  it  your  opinion  that  you  would  remember 
it  now.     A.  I  think  I  should. 

Q.  By  Mr.  Prime  Serjeant — From  all  you  have  ob- 
served, could  Mr.  Grogan,  at  any  time  after  the  first 
interview,  have  escaped,  with  any  reasonable  degree  of 
security  to  his  person  ?  A.  I  considered  Mr.  Grogan 
as  a  free  agent  in  some  particulars,  but  how  far  that 
would  have  availed  him,  if  he  attempted  to  escape,  I  can- 
not say. 

Q.  By  Mr*  Attorney  General — Had  Mr.  Grogan  an 
opportunity  of  retreating  with  the  King's  troops,  which 
were  retiring  to  Duncannon  Fort,  as  you  heard  and  be- 
lieve, and  was  he  not  with  them  part  of  the  day?  A.  I 
have  heard  that  Mr.  Grogan  had  retreated  between  two 
and  three  miles  with  the  King's  troops,  and  then  turn- 
ed to  his  own  house. 
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Q.  By  Mr.  Hutchinson — Have  you  not  heard,  and 
do  you  not  believe,  that  the  King's  troops  were,  in  their 
retreat,  much  harrassed,  and  actually  engaged  ?  A.  I 
heard  they  had  two  or  three  battles  in  their  retreat. 

Q.  Did  you  not  hear,  that  before  Mr.  Grogan  sepa- 
rated from  the  King's  troops,  then  upon  their  retreat,  a  re- 
port reached  them  that  the  rebels  were  posted  at  no  great 
distance  from  them,  and  that  they  were  likely  to  be  at- 
tacked by  them  ?  A.  I  did  not  hear  it;  it  might  be  so. 
Q.  By  Mr.  Prendergrast. — Did  Mr.  Grogan,  in  any 
one  instance,  assist  or  accommodate  any  of  the  persons 
in  prison,  with  whom  he  was  previously  acquainted  ? 
A.  Not  to  my  knowledge. 

Q.  By  Mr.  O'Donnell. — How  soon  after  Mr.  Grogan 
quitted  you  in  the  gaol,  were  you  put  on  board  the 
ship  ?      A.  In  about  four  hours  after  he  parted  us. 

Q.  At  the  time  he  told  you  of  the  Black  Horse  being 
cut  to  pieces^  in  what  manner  did  he  mention  it ;  with 
a  degree  of  exultation  or  otherwise  ?  A.  As  well  as  I 
recollect,  he  appeared  rather  dejected. 

Q.  Did  Mr.  Grogan  apply  to  you,  or  any  other  in 
the  gaol,  to  join  the  party  he  had  joined  ?  A.  I  do  not 
recollect  he  did. 

Q.  Was  it  the  day  after  you  went  to  the  ship,  the 
Committee  sat,  which  Mr.  Grogan  said  he  would  ap- 
ply to  ?  A*  I  believe  the  Committee  was  to  have  sat 
that  day,  at  4  o'clock. 

Q.  Repeat  what  you  heard  that  Mr.  Grogan  said, 
upon  mounting  his  horse  ?  A.  I  heard  he  said  to  one 
of  the  sentinels,  that  he  would  attend  the  Committee 
the  following  morning  at  10  o'clock. 

Q.  By  Sir  JVm.  Nexucome?i.~—From  the  whole  conduct 
and  conversation  of  Mr.  Grogan,  did  he  appear  to  act 
from  inclination  or  from  force?     A.  I  had  very  little 


19 

knowledge  of  Mr.  Grogan,  except  from  the  period  I 
mentioned  ;  and  whether  that  was  sufficient  for  me  to 
form  any  opinion,  I  cannot  say. 

Q.  Is  your  answer,  that  you  cannot  form  a  belief? 
A.  I  have  very  little  doubt  upon  my  own  mind  of  his 
being  forced  to  take  the  oath,  through  intimidation, 
lest  the  guard  should  come  to  his  house  a  second  time  \ 
but  he  appeared  afterwards  to  act  as  a  free  agent. 

Q.  Do  you  mean,  by  a  free  agent,  with  his  inclina- 
tion ?  A.  I  think  so;  and  my  reason  is,  from  his 
expression,  in  my  house,  that  he  was  determined  to  go 
through  with  the  business. 

Q.  By  Mr.  Tottenham—  Coaid  the  old  woman  pass 
and  repass  in  safely,  without  the  pass  ?  A.  She  pro* 
bably  might  have  passed  in  safety,  was  she  to  have  no 
provision  5  but  having  to  come  back  with  bread,  she 
would  not  have  passed.  I  understood  they  did  not 
molest  women. 

Q.  Did  she  bring  the  bread  ?     A.  I  believe  she  did. 

Q.  Have  you  heard  that  any  of  the  loyal  men,  who 
acted  through  intimidation,  gave  passes  ?  A.  There 
were  people  in  Wexford  who  joined  the  rebels,  whose 
plea  was  force,  and  many  have  given  passes  ;  whether 
they  were  loyal  or  not,  I  cannot  say  •,  some  of  them 
were  tried  by  Courts  Martial,  and  acquitted. 

Q.  J3j/  Mr.  Martin — Do  you  believe  it  was  really  his 
intention  at  first,  when  Mr."  Grogan  joined  the  army, 
to  have  retreated  to  Duncannon  Fort,  or  not  ?  A.  I 
should  suppose  it  was. 

Q.  Although  some  people  may  have  been  executed, 
as  rebels,  who  gave  passes,  were  there  not  some  who 
gave  passes  who  were  loyal  persons,  and  were  not  after- 
wards questioned  ?  A.  I  do  not  recollect  to  have  heard 
of  any  j  some  who  gave  passes  were  tried  and  acquitted, 
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but  I  do  not  recollect  to  have  heard  of  any  who  gav@ 
passes,   that  were  not  questioned, 

Q.  Do  you  not  consider,  that  by  having  declined  to 
join  the  rebels,  you  ran  considerable  risque  of  yourlife  ? 
A.  I  certainly  considered  that  I  ran  a  very  great  risque. 

Q.  Would  not  Mr.  Grogan  have  run  as  great  a  risque* 
and  probably  have  incurred  it  ?  A,  I  do  not  think  he 
would  -,  and  my  reason  for  thinking  so  is,  that  he  had  a 
good  plea,  in  having  been  subject  to  the  gout,  and  con- 
fined several  months  in  the  year. 

O.  But  if  he  had  refused  to  give  his  countenance  to 
the  rebels,  would  lie  not  have  run  some  risque  ?  A.  I 
believe  he  might. 

Q.  By  S/r  Henry  Cavendish. — Had  those  fits  of  the 
gout  to  which  Mr.  Grogan  was  subject,  so  impaired  his 
understanding,  as  to  render  him  incapable  of  judging 
between  loyalty  and  rebellion  ?  A.  It  did  not  appear 
to  me  that  Mr.  Grogan's  understanding  was  at  all 
impaired. 

Q.  By  Mr.  Prendergrasi. — Were  any  of  those  persons 
who  joined  t}ie  rebellion  through  intimidation,  raised  to 
offices  of  trust  or  authority  ?  A.  I  really  do  not  know, 
except,  as  I  mentioned  before,  there  were  some  persons  ap- 
pointed as  commissioners,  who  were  tried  and  acquitted. 

Q.  By  Mr.  ^Jmifsh/.^—Were  the  number  of  rebels 
much  increased,  by  having  people  of  consequence  con° 
cerned  in  that  rebellion  ?     A.  Certainly  I  think  so. 

Q.  Do  you  not  think  they  were  considerably  in- 
creased ?     A.  I  suppose  sq. 

Q.  Was  not  the  consequence  of  Mr.  Grogan  in  that 
country  so  great,  as  might  have  considerably  increased 
It?     A.  Yes. 

Q,  Mr.  T.  i&ar.-— Was  the  loyalty  of  Mr.  Caulfield 
^d  Mr.  Curran  questioned?     A.  I  believe  they  were 
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not;  but  the  reason  was,  on  account  of  their  conduct, 
particularly  that  of  Mr.  Curran  upon  the  bridge,  and 
the  humane  part  he  acted  in  saving  the  lives  of  so  many, 

Q.  By  Mr.  Yelverton. — Did  it  not  become  an  object 
to  the  leaders  of  the  rebellion,  to  have  men  of  such 
fortune  joined  with  them  ?     A.  Certainly  it  was. 

Q.  By  Mr.  Attorney  General.— ^11  Mr.  Grogan,  and 
those  friends  who  were  in  intimacy  and  connection  with 
him,  had  made  eai*3y  exertions,  could  they  not  have  put 
back  the  rebellion  ?  A.  I  believe  they  might  have  sup* 
presssed  it  at  a  very  early  stage,  but  afterwards  I  do  not 
think  they  could  have  suppressed  it. 

Q.  By  Mr.  BusJie. — Was  the  conversation  with  Mr. 
Grogan  in  the  gaol,  in  the  hearing  of  any  of  the  rebels  ? 
A.  I  believe  not  \  the  door,  as  well  as  I  recollect,  was 
locked. 

Q.  In  that  conversation,  did  Mr.  Grogan  express  any 
regret  at  being  compelled  to  join  the  rebels  ?  A.  He 
did  not. 

Q.  When  he  represented  the  defeat  of  the  Black 
Horse,  and  appeared  dejected,  did  you  consider  that 
dejection  as  caused  by  that  event,  or  from  any  other  cir- 
cumstance, or  private  knowledge  of  his  own  ?  A.  \ 
really  cannot  form  a  belief. 

Q.  Did  Mr.  Grogan  mention  what  time  intervened 
between  the  violence  offered  to  him,  and  his  sending 
for  the  priest,  or  for  what  purpose  he  sent  for  him  ? 
A.  He  said  he  sent  for  him  some  short  time  after  the 
party  left  the  house  ;  and  the  reason  he  assigned  was, 
to  see  the  nature  and  purport  of  the  oath. 

Q.  By  Mr.  Yelverton. — Did  you  not  think  Mr. 
Grogan  a  loyal  and  well  affected  man,  at  the  period  of 
the  rebellion  breaking  out  ?  A.  I  thought  him  a  loyal 
wan,  before  the  conversation  that  passed  at  my  house. 
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Q.  Bid  not  Mr.  Grogan  exert  himself  to  get  in  arms* 
and  sign  notices  with  the  Magistrates  for  that  purpose  } 
A.  I  have  heard  it ;  I  believe  it  to  be  true. 

Q.  By  Mr.  Attorney  General — Did  not  some  of  the 
most  notorious  leaders  among  the  rebels,  and  Mr.  Fitz- 
gerald in  particular,  put  his  name  to  the  said  notice  ? 
A.  I  do  not  know  that  Mr.  Fitzgerald  was  a  Magistrate 
of  the  County,  but  I  heard  of  his  taking  arms  from 
the  people,  and  lodging  them  in  his  own  house,  for  the 
purpose  of  bringing  them  to  Wexford. 

Q.  By  Mr.  M'Naghten.— Did  Mr.  Grogan  tell  the 
story  of  the  Horse  being  beat,  for  the  purpose  of  deceiv- 
ing the  prisoners  ;  and  did  he  know  of  the  defeat  of  the 
rebels  there,  which  was  the  real  cause  of  his  being 
dejected  ?  A.  Mr.  Grogan  might  have  known  the 
event  of  the  battle  at  Ross  ;  but  whether  that  was  the 
cause  of  the  dejection,  I  cannot  say. 

Q.  To  the  best  of  your  belief,  do  you  not  believe  that 
was  the  cause  of  his  dejection,  and  that  he  told  the  story 
of  the  Horse  being  beat,  premeditately  with  intention  to 
deceive  ?  A.  I  cannot  conceive  any  interest  he  could 
have  in  deceiving  us. 

Q.  Do  you  not  believe  that  Mr.  Grogan  at  the  time 
knew  that  not  to  be  the  fact  of  the  Horse  being  beat  ? 
A.  I.  heard  the  story  from  others  as  well  as  from  him, 
of  their  being  cut  off  in  a  narrow  street  or  lane. 

Q.  By  Mr.  Barrington* — Did  you  attend  the  meet- 
ing of  the  Magistrates  ?     A.I  am  not  a  Magistrate. 

Q.  Do  you  know  the  gentlemen  of  the  county  gene- 
rally, and  what  part  they  took  ?     A.  I  do. 

Q.  Read  the  names  on  this  paper,  and  say  whether 
any  of  them  are  disloyal  or  otherwise  ? 

ITkis  Question  being  objected  to ^  was  not  put,  and  the 
witness  withdrew ] 
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Mrs.  Kellett. 
Examined  by  Mr*  Attorney  General. 

Q.  Did  you  see  Mr.  Grogan  at  your  house,  during 
the  time  Mr.  Kellett  was  confined  in  Wexford  gaol  ? 
A.  I  did. 

Q.  Did  he  come  on  horseback,  attended  by  a  servant  ? 
A.  He  did. 

Q.  Do  you  know  any  thing  of  his  having  taken  an 
inventory  of  goods  and  provisions,  and  for  what  pur- 
pose ?  A.  He  came,  and  called  for  the  steward,  a  few 
days  before  the  King's  troops  arrived  at  Wexford,  and 
desired  a  return  of  the  corn,  cattle,  and  other  things, 
for  the  use  of  the  rebel  army ;  that  every  house  was  to 
contribute  for  the  use  of  the  rebel  army,  within  its 
own  parish. 

Q.  Did  he  act  as  a  person  exercising  authority  upon 
that  subject  ?  A.  He  read  an  order  from  the  Commit- 
tee, desiring  him  to  come  and  protect  the  property  of 
William  Kellett. 

Q.  For  whose  use  was  it  understood  they  were  to  be 
protected  ?  A.  I  should  suppose  for  the  use  of  the 
rebel  army,  for  I  dare  not  touch  any  of  it  myself 

Q.  Did  he  take  any  inventory  ?  A.  The  steward 
gave  him  the  inventory;  and  when  he  did  so,  Mr. 
Grogan  went  out  to  see  that  it  was  all  right. 

Q.  Do  you  recollect  any  thing  of  a  child  making  an 
observation  to  Mr.  Grogan  about  bread,  at  that  time  ? 
A.  While  I  was  talking  to  Mr.  Grogan  in  the  yard,  one 
«f  the  children  came  out  crying  for  bread. 

Q.  Had  you  any  to  give  him  ?     No  Sir,  I  had  not. 

Q.  Did  Mr.  Grogan  bring  any  of  that  relief,  or 
comfort,  which  you  might  have  expected  from  a  welJk 
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affected  neighbour  ?     A.  He  never  brought  any  thing 

to  me. 

Q.  Before  the  rebellion*  were  not  Mr.  Kellett's  fami- 
ly and  Mr.  Grogan  in  the  habits  of  closest  intimacy  of 
dining  neighbourhood  ?  A.  We  constantly  dined* 
back  and  forward,  with  each  other. 

Q.  Was  it  understood,  from  the  moment  Mr.  Grogan 
took  the  inventory,  that  provision  of  every  kind  was  in 
requisition  for  that  army  which  was  under  the  authority 
of  Mr.  Grogan  ?  A.  A  very  trifling  part  was  allowed 
for  the  support  of  the  family,  but  the  rest  was  to  go  to 
the  rebel  army,  when  they  called  for  it ;  they  got  part 
of  the  corn  and  some  cows,  but  the  King's  army  came 
soon  afterwards,  and  they  could  not  take  more. 

Q.  Did  Mr.  Grogan  act  totally  uncontrolled,  and 
of  his  own  free  discretion,  while  he  remained  there  ? 
A.  He  never  told  me  whether  he  was  forced  or  not, 
nor  did  he  complain  of  being  forced. 

Q.  By  Mr.  JDar/j/.-^What  was  the  conduct  of  Mr. 
Grogan,  when  the  child  complained  of  the  want  of* 
bread  ?  A.  He  said  it  was  very  hard  that  the  child 
should  want  bread. 

Q.  By  Mr.  Barringto?i.**~Y ou  said  Mr.  Grogan 
shewed  an  order  from  the  Committee,  to  protect  the 
property  of  Mr.  Kellett  for  the  army  \  do  you  not  believe 
that  he  dare  not  act  but  as  directed  by  that  order  I 
A.  He  told  me  he  acted  by  order  of  the  Committee. 

Q.  Did  he  mention  whether  he  dare  refuse  it  or  not  \ 
A.  He  did  not* 

Q.  By  Mr.  Attorney  General.— "Did  he  offer  to  be  the 
bearer  of  any  accommodation  to  Mr.  Kellett  from  the 
family  ?     A.  He  did  not. 
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General  Chaddocic. 
^Examined  by  the  Solicitor  General* 

Q.  Did  Mr.  Grogan  produce  any  paper  upon  any, 
and  what  occasion,  when  charged  with  being  engaged 
in  the  rebellion  ?  \Here  a  'paper  was  shewn  to  the 
General."]  A.  There  was  one  paper  produced  as  evi- 
dence against  him  ;  this  was  produced  by  him,  with  the 
intent,  I  believe,  to  prove  the-  terror  under  which  he 
acted.  The  paper  produced  against  him  is  not  here, 
therefore  I  believe  this  to  be  the  paper  produced  by  him. 

Q.  Is  this  the  paper  that  was  produced  against  him  ? 
f  shewing  another.  J  A.  It  is  ;   this  is  a  pass* 

Q.  For  what  purpose  ?  A.  To  pass  through  the 
rebel  army* 

Q.  Did  he  deny  it  ?  A.  No ;  he  acknowledged  this 
to  be  a  pass  granted  by  him. 

Q.  Do  you  recollect  Mr.  Grogan  being  charged,  in 
his  presence,  by  Mrs.  Edwards,  with  having  put  her 
goods  in  requisition  ? 

Mr.  Barrington — objected  to  this  evidence.  He  said 
there  was  instance  of  giving  in  evidence  what  a  witness 
said  upon  another  trial.  Parliament  cannot  set  up  itself 
above  the  law  which  it  enacts ;  the  same  evidence  should 
be  given  upon  a  bill  of  attainder,  or  upon  an  impeach- 
ment* I  have  a  high  respect  for  Mr.  Speaker,  but 
cannot  agree  with  him  upon  this  subject.  General 
Craddock  gave  evidence  of  a  Court  Martial,  held  with  all 
solemnity  •,  he  was  president  of  it,  and  a  charge  was 
formally  made  ;  it  is  an  artful  device  to  say  that  this  is 
given  as  evidence  of  conversation  -9  but  that  is  impossible 
now,  when  it  has  appeared  to  be  evidence  given  in  another 

^ourt.     I  submit,  therefore,  that  this  evidence  is  not  ad- 
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missible  in  a  court  of  law,  and  ought  not  to  be  admitted 
here. 

Mr.  Attorney  General  replied,  and  said,  it  never  was 
doubted  but  the  conversations,  in  the  presence  of  a  party 
accused,  happen  where  they  will,  are  admissible  evidence. 

General  Craddock,  examined  again. 

Q.  Were  you  present,  and  did  you  hear  Mr.  Grogan 
charged  by  Mrs.  Edwards,  with  having  acted  upon  the 
property  in  any  particular  manner ;  and  what  was 
the  nature  of  his  answer  ?  A.  T  was  present  when 
Mr.  Grogan  was  charged  with  having  gone  to  Mrs. 
Edwards's  house,  where  he  took  an  inventory  of  her 
property,  and  distinguished  such  necessaries  as  would 
be  required  to  send  to  Wexford,  for  the  use  of  the  rebel 
army  there,  and  such  of  them  as  she  might  retain  for 
her  own  use  ;  the  rest  of  the  charge  was  to  the  same  ef- 
fect ;  he  was  asked  if  be  acknowledged  the  charge,  which 
he  did  not  deny  *,  he  confessed  he  had  acted  in 
that  manner. 

Q.  Were  there  any  other  instances  of  his  having  acted 
in  a  similar  way,  charged  upon  him?  A.  I  do  not 
think  there  was. 

Q.  Were  these  papers  produced,  as  orders  from  any 
particular  persons,  under  whose  authority  he  said  he 
acted  ?  A.  The  whole  tenor  of  Mr.  Grogan's  defence 
was,  to  endeavour  to  exculpate  himself  from  his  apparent 
guilt,  through  the  influence  of  terror ;  and  I  believe  it 
was  with  that  intent  he  produced  this  paper. 

Q.  Of  what  age  did  Mr.  Grogan  appear  to  be? 
A.  Between  sixty  and  seventy. 
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General  Craddock, 
Re-examined  by  Mr.  T.  Knox. 

Q.  Have  you  not  sat  upon  Court  Martials  before  ? 
A.  I  have  been  frequently  upon  Military  Court  Martials, 
if  I  may  make  such  a  distinction,  where*  the  offences 
were  tried  under  the  Mutiny  Act. 

Q.  Were  you  sworn  upon  this  latter  Court  Martial, 
and  what  difference  is  there  in  the  oath  taken  in  the  one 
from  that  in  the  other  ?  A.  I  am  ashamed  to  state,  that 
I  do  not  recollect  whether  I  was  sworn  or  not  j  I  do 
not  think  I  was  sworn. 

Q.  Was  the  mode  of  examining  witnesses  upon  that 
occasion,  the  same  as  under  the  Mutiny  Act  ?  A.  Pre- 
cisely the  same  ;  each  witness  was  sworn  before  he  was 
suffered  to  give  any  evidence. 

Q.  And  sworn  in  the  same  way  ?  A.  Precisely  in 
the  same  manner. 

Q.  Was  the  mode  of  Defence  allowed  to  the  accused 
the  same  ?     A.  Precisely, 

Q.  By  Mr.  Barrington. — Upon  Military  Courts, 
under  the  Mutiny  Act,  where  the  life  and  death  is  in- 
volved, how  many  members  must  it  consist  of;  and  in 
this  case,  could  a  sufficient  number  of  Officers  appear  ? 
A.  Thirteen  constitute  a  court,  under  a  Mutiny  Act ; 
but  where  a  sufficient  number  cannot  be  had,  a  less 
number  is  made  to  answer. 

Q.  How  many  of  the  thirteen  must  agree  to  convict  ? 
A.  Nine. 

Q.  Of  how  many  members  was  Mr.  Grogan's  Court 
Martial  composed  ?     A.  Of  seven. 

Q.  Could  more  officers  have  been  had  in  the  town  of 
Wexford,  to  be  put  on  that  court  ?     A.  It  would  havo 
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been  very  difficult,  on  that  day,  to  have  found  a  greater 
number  of  officers  in  town,  as  there  was  another  General 
Court  Martial  sitting  at  the  same  time. 

Q.  Could  any  danger  or  difficulty  arise  from  post* 
poning  one  Court  Martial  to  another  ?  A.  I  do  not 
conceive  that  any  danger  or  difficulty  would  have  arisen, 
but  the  case  appeared  to  require  an  example. 

Q    Had   any  example  been  previously  made  ? * 

A.  There  had,  but  not  sufficient,  in  the  general  opinion, 
to  vindicate  the  enormities  which  had  been  committed 
in  Wexford. 

Q.  Had  Mr.  Grogan*  upon  his  trial,  any  legal  advice 
or  assistance,  in  order  to  regulate  the  conduct  of  his 
defence  ?     A.  He  had  not  -,  none  appeared. 

Q.  How  long  did  the  trial  last  ?  A.  The  trial  was 
divided  into  two  parts,  perhaps  an  hour  and  an  half,  or 
two  hours,  at  least,  when  Mr.  Grogan  requested  a 
delay,  that  he  might  produce  some  witnesses,  who  were 
not  then  forthcoming;  which  delay  was  granted,  and 
the  Court  adjourned  for  three  hours.  Mr.  Grogan 
stated,  that  he  had  only  to  send  for  his  witnesses  to  his 
own  house.  I  adjourned  the  Court,  and  the  trial,  I 
am  sure,  would  have  been  put  off  to  the  next  day,  had 
Mr.  Grogan  desired  it.  The  Court  was  resumed  before 
the  expiration  of  the  time  agreed  upon,  in  consequence 
of  a  note  of  Mr.  Grogan's  to  me,  stating  that  he  could 
not  procure  the  witnesses  ;  that  they  had  gone  away, 
and  that  it  was  of  no  consequence  to  wait,  and  that  he 
was  ready.  I  cannot  say  precisely  the  time  it  continued 
afterwards  -,  perhaps  an  hour,  an  hour  and  an  half,  or 
more. 

Q.  Do  you  not,  however,  believe,  that  at  the  time 
Mr.  Grogan  sent  for  his  witnesses,  the  soldiery  were 
in  possession  of  his  house  5  and  the  servants  had  fled  ? 
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A.  I  cannot  say,  to  my  knowledge  \  but  I  think  it  very 

likely. 

Q.  Was  not  Mr.  Grogan's  entire  defence,  constraint 
and  force  by  the  rebels  ?  A.  It  certainly  was  j  but  the 
evidence  produced  by  Mr.  Grogan  was  such,  as  not  to 
make  any  impression  on  me. 

Q.  Were  not  the  persons  most  likely  to  prove  that 
force,  the  rebels  who  had  used  it  ?  A.  I  think  better 
evidence  could  have  been  produced,  than  the  evidence 
of  the  rebels  j  I  do  not  think  the  evidence  of  a  rebel 
could  be  conclusive  upon  me,  to  form  any  belief  5  perhaps 
I  may  not  understand  the  question. 

Q.  Could  not  the  fact  of  force  being  used,  be  best 
proved  by  those  who  used  it ;  and  consequently,  they 
being  rebels,  and  having  #ed,  could  not  have  been  pro- 
duced ?  A.  It  appeared  to  me,  that  the  witnesses  Mr. 
Grogan  wished  to  produce,  were  his  own  servants.  If 
they  were  rebels,  they  could  prove  it,  I  suppose. 

Q.  Do  you  know  that  several  loyal  persons  were  com- 
pelled to  act  with  the  rebels,  from  intimidation,  in  the 
town  and  neighbourhood  of  Wexford,  who  have  not 
been  tried  ?  A.  I  have  heard  so ;  I  have  heard  that 
people  said  they  had  been  obliged  to  act  through  force, 
and  they  have  not  been  tried ;  but  I  have  my  doubts 
whether  such  force  was  exerted. 

Q.  Have  you  heard  that  Captain  Hay  has  been  trjed 
and  acquitted,  upon  the  ground  of  force,  having  been 
in  three  battles  against  his  Majesty's  troops  ?  A.  I  have 
heard  so ;  but  being  ignorant  of  the  circumstances 
attending  it,  I  cannot  give  any  opinion  upon  the  case. 

Q.  Did  you  hear  what  length  of  time  Captain  Hay'i 
trial  continued  ?  A.  I  have  not  heard  ;  I  believe,  a 
considerable  time,  several  days. 

Q.  Did  Mr.  Grogan  appear  in  an  infirm  state  at  the 
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time  he  was  tried  ?     A.  Not  very  infirm  ;  he  would  not 
accept  of  a  chair,  which  I  frequently  offered  him. 

Captain  M'Manus. 
Examined  hy  the  Solicitor  General. 

Q.  Were  you  a  prisoner  in  the  town  of  Wexford, 
during  the  late  rebellion,  at  what  time  ?  A.  I  was  a 
prisoner  from  the  5th  to  the  21st  of  June. 

Q.  Where  were  you  confined  ?  A.  In  the  common 
gaol. 

Q.  Did  you  apply  to  any  person  to  relieve  your  situ- 
ation in  any  manner  ?     A.I  did,  to  several. 

Q.  To  whom  ?  A.  To  Mr.  Fitzgerald,  to  Mr. 
Edward  Hay,  to  Mr.  Cornelius  Grogan ;  I  wrote  a 
note  to  Captain  Philip  Hay. 

Q.  Why  did  you  particularly  apply  to  these  persons  ? 
A.  They  seemed  to  me  to  be  leading  men  among  the 
rebels. 

Q.  Did  you  see  any  of  these  persons  in  the  gaol  ? 
A.  All  of  them. 

Q,  Do  you  mean  as  prisoners  ?     A.  Not  as  prisoners. 

Q.  They  appeared  to  you  to  have  free  access  to 
the  gaol,  as  they  thought  proper  ?  A.  They  had 
free  access. 

Q.  Did  you  see  Cornelius  Grogan  more  than  once, 
during  your  confinement  ?     A.  I  saw  him  twice. 

Q.  Did  he  tell  you  for  what  purpose  he  came  to  the 
gaol  ?     A.  I  do  not  recollect  he  did. 

Q.  Had  he  any  mark  or  badge  about  him  ?  A.  To 
the  best  of  my  recollection  he  wore  a  green  ribbon  in 
his  hat. 

Q.  What  passed  between  you  and  Mr.  Grogan  ; 
when  you  made  application  to  him,   what  did  he  say  ? 
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A.  I  introduced  myself  to  Mr.  Grogan,  by  informing 
him  I  was  acquainted  with  his  brother,  John  Grogan  ; 
I  then  solicited  his  interest  in  procuring  my  release,  or 
in  procuring  an  exchange,  and  I  do  not  recollect  the 
words  he  used  in  his  reply;  but  I  knew  they  imported 
an  acquiescence  of  my  request. 

Q.  What  length  of  time  elapsed  between  the  first  and 
second  visit  Mr.  Grogan  paid  to  the  gaol  ?  A.I  dare 
say  there  was  a  week. 

Q.  Did  you  apply  to  him  the  second  time?  A.  I  did, 
upon  both  occasions. 

Q.  What  did  he  say,  upon  the  second  ?  A.  I  do 
not  recollect  the  words,  but  the  impression  upon  my 
mind  was  the  same  as  the  first. 

Q.  What  did  he  do  in  the  gaol  ?  A.  He  appeared 
to  me  to  come  in,  to  converse  with  some  of  the  prisoners 
there. 

Q.  Were  any  of  the  persons  in  confinement  taken  out 
and  executed,  during  that  period  ?  A.  There  were 
several. 

Q.  Do  you  recollect  whether  any  of  the  prisoners 
were  taken  out  to  be  executed,  upon  either  of  the  days 
Mr.  Grogan  visited  the  gaol  ?  A.  I  do  not  recollect ; 
I  am  sure  there  was  not,  upon  the  first;  upon  the 
second,  I  cannot  recollect,  but  rather  think  there  was  not. 

Q.  What  number  of  prisoners  were  taken  out  for 
execution  ?  A.I  dare  say,  from  time  to  time,  between 
thirty  and  forty. 

Q.  Were  any  of  these  executed  before  the  first  visit, 
or  between  the  two  visits  ?  A.  I  believe  none  of  them 
took  place  till  after  the  second  visit. 

Q.  By  Mr.  Martin. — Did  the  visits  of  Mr.  Grogan 
appear  to  be  to  advise  with  the  persons  he  found  there, 
or  to  adduce  more  severity  ?    A.  Upon  the  first  visit, 
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I  observed  him  in  conversation  with  Mr.  Kellett;  he 
did  not  appear  to  me  in  the  least  to  encourage  their  se- 
verity of  treatment. 

Q.  By  Mr.  Annesly. — How  many  prisoners  were  con- 
fined in  that  gaol  ?  A.  I  really  cannot  speak  positively  ; 
I  dare  say  there  were  two  hundred  prisoners  in  the  gaol. 

Q.  For  what  offence  were  the  thirty  or  forty  ex- 
ecuted ?  A.  I  really  know  of  no  offence,  nor  did  I 
hear  that  they  were  guilty. 

Q.  Did  you  ever  hear  for  what  they  were  executed  ? 
A.  I  heard  it,  as  a  report  in  the  gaol,  that  they  were 
executed  because  they  were  Protestants. 

Q.  By  Mr.  Martin. — Have  you  not  heard  that  many 
persons,  otherwise  loyal,  were  induced,  in  appearance, 
to  join  the  rebels  ?  A.  I  never  heard  there  were  many  ; 
I  have  heard  there  were  some. 

Q.  As  Mr.  Grogan  was  a  Gentleman  of  very  affluent 
fortune,  do  you  not  think  it  was  more  an  object  with 
the  rebels  to  get  a  person  of  his  name  and  fortune,  than 
a  person  having  less  property  ?  A.  I  dare  say  it  was 
an  object  with  the  rebels  to  prevail  upon  men  of  pro- 
perty to  join  their  standard. 

Q.  By  Mr.  T.  Knox. — Was  either  of  the  Mr.  Hay  V 
you  applied  to,  the  person  lately  acquitted  ?     A.  Yes. 

Q.  He  had  been  tried  and  acquitted  ?  A.  He  has  ; 
I  applied  to  him  by  letter,  which  he  did  not  answer. 

Q.  By  Mr.  Solicitor  General* — Had  Mr.  Hay,  to 
whom  you  wrote,  ever  come  to  the  gaol  ?  A.  He  did, 
a  few  minutes. 

Q.  Was  he  a  prisoner  ?     A.  No. 

Q.  Did  you  see  Mr,  Bagnal  Harvey  in  the  gaol  during 
your  confinment  ?     A.  Frequently. 

Q.  As  a  prisoner  ?     A.  No. 

Q.  Had  you  any  conversation  with  Bagnal  Harvey  ? 
A.  I  had,  but  not  in  the  gaol. 
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Q.  What  conversation  had  you  out  of  the  gaol  ? 
[  This  Question  being  objected  tty  was  not  put>  and  the 
witness  withdrew.^ 

HENRf    LOFTUS    FRIZELi. 

Examined  by  the  Attorney  General* 

Q.  Where  Was  the  first  place,  after  the  rebellion 
broke  out  in  Wexford,  that  you  saw  Cornelius  Grogan? 
A.  At  or  near  Scullabogne. 

Q.  What  did  you  see  Cornelius  Grogan  do  upon 
that  occasion  at  Scullabogue  ?  A.  I  was  at  Scullabogue, 
and  was  marched  to  a  gate-way  ;  a  carriage  drove  up, 
in  which  Cornelius  Grogan  was ;  I  was  marched  up  to 
a  bill,  from  whence  I  saw  Cornelius  Grogan  come  out 
of  the  carriage,  and  mount  his  horse,  and  ride  round 
the  hill;  I  was  marched  down  the  hill,  still  tied,  and  I 
saw  Mr.  Grogan  riding  at  the  head  of  a  party  through 
a  bog. 

Q.  What  party  ?     A.  A  party  of  the  rebel  army. 

Q.  Were  they  in  military  array  ?  A.  ,They  had 
pikes  on  their  shoulders,  and  some  muskets,  and  some 
had  swords.     Mr.  Grogan  had  a  sword. 

Q.  Where  was  this  party  going  to,  or  coming  from  ? 
A.  From  the  direction  they  took,  they  were  going 
towards  Hoss. 

Q.  Was  that  about  the  time  of  the  battle  gf  Ross  ? 
A.  It  was  during  the  time. 

Q.  %  Mn  Daly.— How  do  you  know  that  Mr- 
Grogan  had  any  command  over  the  rebels  ?  A.  I  did 
not  say  he  had  a  command. 

Q.  What  did  you  understand,  or  mean,  by  Mr. 
Grogan's  being  at  the  head  of  thera  ?    A.  From  his 
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manner  and  action,  and  every  idea  I  could  form,  he 
was  endeavouring  to  persuade  the  people  to  go  on. 

Q.  Did  the  rebels  appear  to  show  Mr.  Grogan  any 
marks  of  obedience  ?  A.  For  obedience,  I  cannot  say  *, 
but  every  sort  of  deference  was  shewn  him  by  one  man, 
who,  I  understood  from  the  rebels  themselves,  was  one 
of  their  Generals* 

Q.  Did  Mr.  Grogan  appear  to  be  under  any  restraint 
m  his  actions  that  time  ?     A.  Not  in  the  least. 

Q.  By  Mr.  Prendergrast. — How  far  is  Scullabogue 
from  Ross  ?  A.  From  what  I  could  learn,  it  is  about 
seven  miles. 

i  Q.  About  what  time  of  the  day  did  you  see  Mr. 
Grogan  riding  at  the  head  of  this  party  ?  A.  I  cannot 
tell  the  hour  ;  my  watch  was  taken  from  me ;  but  it  was 
early  in  the  morning. 

Q.  Did  you  hear  at  what  time  of  the  day  the  battle 
of  Ross  commenced  ?  A.  As  I  was  told  by  the  Captain 
Commandant  of  the  rebels,  about  two  or  three  o'clock 
in  the  morning. 

Q.  Did  you  understand  that  the  battle  of  Ross  com- 
menced several  hours  before  you  saw  Mr.  Grogan  at 
the  head  of  the  party  of   rebels  ?      A.  Several  hours. 

Q.  Have  you  any  satisfactory  reason  to  know  that 
Mr.  Grogan  was  at  the  battle  of  Ross  ?     A.  I  cannot  sav. 

Q.  Were  you  yourself  nearer  to  Ross  that  day  than 
Scullabogue  ?     A.  I  was. 

Q.  Did  you  see  any  of  those  persons  who  were  engaged 
in  the  battle,    retreating  from  it  ?     A.  I  did. 

Q.  Did  you  see  Mr.  Grogan  among  any  party  retreat- 
ing ?     A.  I  did  not. 

Q.  By  Mr.  Alexander. — How  near  were  you  to  Mr* 
Grogan,  to  enable  you  to  observe  his  actions,  when  you 
were  at  Scullabogue  I     A.  I  cannot  tell  exactly  the  dia- 
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tance ;  but,  from  what  I  should  imagine,  when  the 
carriage  was  driving  up,  one  hundred  to  one  hundred 
and  fifty  yards. 

Q.  By  Mr,  French, — Did  you  see  Mr.  Grogan  after- 
wards during  the  rebellion  ?  A.  I  did  •,  I  saw  him  with 
Mr.  John  Colclough,   who  was  afterwards  executed. 

Q.  Where  did  you  see  him  ?  A.  Going  towards 
Ross. 

Q.   What  day?     A.  The  day  of  the  battle. 

Q.  How  near  was  Mr.  Grogan  to  you,  when  you 
saw  him  going  through  the  bog  f  A.I  cannot  tell  the 
distance* 

Q.  What  did  you  observe  in  the  conduct  of  Mr.  Grogan, 
when  he  was  with  Mr.  Colclough,  as  you  mentioned  ? 
A.  They  were  talking  and  chatting  earnestly.  I  under- 
stood that  Colclough  had  returned  early  from  Ross,  and 
at  that  time  was  going  back  again. 

Q.  By  Mr,  Annesly. — Did  you  understand  that  Col«> 
clough  was  going  back  to  Ross,  with  fresh  forces  ?  A,  I 
cannot  say  with  fresh  forces  j  some  were  going  there, 
and  some  retreating, 

Q4  Was  the  party  you  saw  Mr.  Grogan  at  the  head 
of,  horse  or  foot,  or  both  ?     A.  Roth  one  and  the  other, 

Q.  Vrou  mentioned  that  Mr.  Grogan  had  a  sword;, 
had  he  a  cockade  in  his  hat  ?     A,  J  do  not  recollect. 

Q  Do  you  recollect  whether,  when  lie  put  himself 
at  the  head  of  the  party,  he  drew  his  sword  ?  A.I  did 
not  see  him. 

Q.  You  were  taken  prisoner  ?     A.  I  was. 

Q.  Were  you  acting  as  a  Yeoman,  when  you  were 
taken  prisoner  I     A.  No. 

Q.  How  long  were  you  confined  as  a  prisoner  ?  A.  I 
was  fifteen  days  in  Wexford,  and  part  of  two  in 
Scullabogue. 
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Q.  How  many  prisoners  were  confined  with  you  £i 
Slcullabogue  ?  A.  In  the  room  where  I  was,  there  were 
twenty-five  or  twenty-six. 

Q.  How  many  of  these  were  taken  out  to  be  murdered  } 
A.  Every  one  in  the  room  but  one. 

Q.  You  mentioned,  upon  a  former  night,  the  barn 
of  Scullabogue  being  on  fire  \  how  many  prisoners  were 
there  ?  A.  J  was  told  by  one  of  the  rebels  one  hundred 
and  six  men,  and  six  women. 

Q.  Did  vou  see  that  barn  on  fire  ?     A.  I  did. 

Q.  Did  you  understand  that  all  the  people  confined 
there  were  all  burnt  to  death  ?     A.  They  were. 

Q.  What  was  the  cause  assigned  for  burning  those 
people  in  the  barn,  and  killing  the  others  who  were  in, 
the  house  with  you  ?  A.I  cannot  tell  of  my  own  know- 
ledge :  I  was  told  by  Murphy,  the  Captain  there,  that 
the  prisoners  taken  by  the  army  at  Ross,  prior  to  the 
battle,  were  all  hanged,  and  it  was  revenge. 

Q.  Was  that  the  reason  you  heard  assigned  for  the 
burning  of  the  barn  ?     A.  Yes. 

Q.  Did  you  hear  any  other  reason.  A.  Not  that  J 
recollect. 

Q.  By  Mr.  Martin.— Have  you  not  heard,  and  do  yoij 
not  believe,  that  a  number  of  loyal  persons  were  coerced 
to  join  the  rebels  ?  A.  I  did  not  hear  it,  nor  do  I  be- 
lieve it. 

Q.  Did  you  hear  any  person,  at  any  time,  in  any 
place,  say,  that  loyal  persons  had  been  coerced  to  join 
the  rebels?  A.  I  heard  sonic  talk  ol  it  in  this  house, 
while  I  was  in  the  gallery. 

Q.  But  you  never  heard  of  it  any  where  else  ?« — 

A.  No. 

Q.  Did  you  ever  hear  that  Captain  Hay,   having 

joined  the  rebels,  was  tried  by  a  Court  Martial,  and 
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jicquitted  ?  A.  I  did  not  hear  particularly  of  the  cir- 
cumstances of  it ;  I  heard  that  Captain  Hay  had  stood 
his  trial,  and,  to  the  best  of  my  recollection,  I  heard 
he  was  acquitted. 

Q.  Was  the  charge  against  him,  his  having  joined 
the  rebels ;  and  was  he  not  acquitted,  upon  the  defence 
that  he  had  been  coerced  to  join  them  ?  A.  I  might 
have  heard  it ;  but  as  to  what  were  the  particulars  of 
the  case,  I  did  not  pay  attention  to  them  ;  and  as  for 
my  own  part,  I  only  say  I  would  not  join  the  rebels  for 
any  consideration  whatever. 

Q.  By  Sir  Henry  Cavendish — Was  Mr.  Grogan  at  all 
concerned  in  the  two  acts  you  mentioned,  the  conflagra- 
tion, and  burning  of  the  people  ?  A.  I  do  not  believe 
Jie  was. 

Q.  By  Mr*  Knott. — Was  the  event  at  the  battle  of 
Boss  known  at  Scullabogue,  at  the  time  you  saw  Mrf 
Grogan.  at  the  head  of  the  party,  or  was  the  battle  sup*, 
posed  to  be  going  on  ?  A«  I  believe  the  battle  was 
going  on,  and  for  long  afterwards. 

Q.  By  Mr,  Dobbs. -<->?£  ox\  were  a  quarter  of  a  mile 
distant  when  you  first  saw  Mr.  Grogan ;  could  you  hear 
any  expressions  of  his,  when  you  first  saw  him  ?  A.  I 
did  not  hear  him  say  any  thing. 

Q.  Did  you  hear  him  say  any  thing  at  any  time  that 
day  ?     A.  No,  I  did  not. 

Q.  Then  any  idea  you  formed  of  Mr.  Grogan's  con«? 
duct,  was  from  his  actions  ?     A.  Yes. 

Q.  What  actions  do  you  speak  of?  A.  I  saw  him 
three  or  four  times,  as  if  encouraging  the  men  to  go  on, 
riding  about. 

Q.  In  what  manner  do  you  cpnceive  he  was  encou- 
raging them  ?  A.  From  what  I  was  told  by  the  rebels, 
and  seeing  him  at  the  head  of  a  party  three  several  times, 
and  going  on  with  them. 
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Q.  Then  it  was  mere  conjecture  with  you,  as  to  what 
Mr.  Grogan  did  ?  A.  I  formed  my  opinion  from  what 
I  saw. 


Richard  Maxwell,  Esq.  Colonel  Donegal  Militia, 

Examined  by  Mr.  Attorney  General* 

Q.  Do  you  reniember  to  have  seen  Cornelius  Grogan, 
the  day  you  were  retreating  from  Wexford  ?     A.  I  do. 

Q.  Under  whose  conduct  and  guidance  did  you  put 
yourself  for  the  retreat,  and  to  what  place  did  you  go  ? 
A.  I  took  an  honorable  member  of  this  house  for  my 
guide,  Mr.  Boyd. 

Q.  What  occurred,  as  between  Cornelius  Grogan 
and  you,  in  the  progress  of  this  retreat?  A.  Mr. 
Grogan  came  up  to  me,  after  I  had  gone  a  few  miles 
from  Wexford  ;  he  asked  me  where  I  was  going  to  \  I 
replied,  that  as  we  were  obliged  to  evacuate  the  town  of 
Wexford,  we  were  retreating  to  Duncannon  and  New 
Geneva.  He  asked  me  which  way  ?  I  said  by  Tagh" 
mon  •,  he  said  that  was  not  the  road  ;  I  replied  that  I 
felt  very  great  confidence  in  not  being  misled,  from  the 
guides  I  had,  who  were  Mr.  Ogle  and  Mr.  Boyd  ;  upon 
which,  Mr.  Grogan  left  me. 

Q.  Did  Mr.  Grogan  seem  to  press  you  in  any  par- 
ticular direction  ?     A.  He  did  not. 

Q.  Was  there  any  other  road  by  which  you  might 
have  gone?  A.  I  believe  at  that  time  there  was  not ; 
the  direct  road  was  not  passable,  in  consequence  of  the. 
situation  of  the  rebels. 

Q.  Did  Mr.  Grogan's  manner  of  remonstrating,  ap- 
pear to  be  advice  to. go  that  road  which  was  occupied 
by  the  rebels  ?     A.  No  it  did  not  \  he  intimated  that  the 
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road  we  were  going,  was  not  the  direct  road  to  Tagh- 
mon. 

Q.  Might  Mr.  Grogan  have  retreated  then  to  Dun- 
cannon  with  the  army  ?  A.  I  know  no  reason  why  he 
should  not. 

Q.  By  Mr.  Holmes.— 'At  the  time  Mr.  Grogan  gave 
you  that  information,  did  you  conceive  it  to  be  with 
intention  to  put  you  in  the  right  road  ?  A.  I  cannot 
say  •,  the  conversation  was  very  short. 

Q.  Was  there  any  ground  to  conceive,  from  what 
happened  afterwards,  or  have  you  any  reason  to  form 
an  opinion,  that  he  intended  to  put  you  in  the  right 
road,  and  induce  you  to  avoid  one  which  might  be  at- 
tended with  inconvenience  ?  A.  I  cannot  answer  that 
question  ;  it  is  impossible  for  me  to  know  his  intentions. 

Q.  The  road  you  were  going  was  not  the  right  road  ? 
A.  It  was  not  the  direct  road,  but  I  flatter  myself  it 
was  the  right  one. 

Q.  The  other  road  was  occupied  by  the  rebels.  A.  I 
know  it  was. 

Q.  By  Mr.  Morns. — Did  any  number  of  loyalists 
accompany  you,  and  arrive  safe  at  Duncannon  fort  ? 
A.  As  well  as  I  recollect,  Mr.  Ogle  and  his  corps  re- 
treated with  me;  Captain  John  Grogan  and  his  corps; 
Captain  Pounden  and  his  corps ;  and  two  other  gentle- 
men, whose  names  I  forget. 

Q.  By  Mr.  Coote—Dld  Mr.  Grogan  give  you  that 
advice  officiously,  or  accidentally  ?  A.  All  I  can  say  is, 
that  he  overtook  me  in  the  march  ;  but  what  his  motive 
was,   I  cannot  tell. 

Q.  By  Mr.  Prcndergast. — On  what  day  was  the  re- 
treat ?     A.  On  Wednesday,  30th  May. 

Q.  Did  your  rejection  of  the  advice  of  Mr.  Grogan, 
and  preferring  the  advice  of  Mr.  Ogle  and  Mr.  Boyd, 
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proceed!  from  any  suspicion  of  Mr.  Grogan  ?    A.  By 
no  means. 

Q.  By  Mr.  Daly. — Was  the  house  of  Mr.  Grogan 
Upon  the  road  which  was  supposed  to  be  occupied  by  the 
rebels  I    A.  Not  to  my  knowledge. 

Q.  By  Mr.  Knott.— -In  what  state  did  Mr.  Grogan 
appear,  when  he  met  you  ;  was  he  infirm,  or  able  to 
ride  ?  A.  He  was  on  horseback  \  I  knew  very  little  of 
his  constitution. 

Q.  When  Mr.  Grogan  gave  you  the  advice,  were 
Mr.  Ogle  and  Mr.  Boyd  with  you  ?  A.  Not  imme- 
diately near ;  they  were  at  the  head  of  the  column. 

Q.  By  Mr.  Egan.~Was  Mr.  John  Grogan  KnoX 
the  brother  of  Cornelius  Grogan  ?     A.  He  was. 

Q.  Was  he  so  near  you,  that  he  might  communicate 
to  him  what  passed  with  Cornelius  Grogan  ?  A.  I  do 
not  recollect  that  he  was. 

Q.  By  Mr.  Yelverton. — l)id  any  but  yeomen  retreat 
with  you  ?  A.  I  cannot  possibly  recollect ;  I  dare  say 
some  might,  but  I  do  not  recollect. 

Q.  By  Mr.  Fitzgerald,  (Kerry ^J.-— Was  it  generally 
Understood,  and  must  not  Mr.  Grogan  have  known, 
upon  your  evacuating  the  town,  that  the  country  must 
remain  in  the  possession  of  the  rebels  ?  A.  Of  course 
for  some  time  it  must. 

Q.  Bid  Mr.  Grogan  intimate  to  you  any  intention  as 
to  the  conduct  he  intended  to  pursue  during  that  time  ? 
A.  He  did  not. 

Q.  Did  Mr.  Grogan  express  to  you  any  disposition 
to  escape  from  the  power  of  the  rebels  I  A.  Not  that 
I  recollect. 

Q.  By  Mr.  Barrington. — Did  Mr.  Grogan  shew  any, 
&nd  what  disposition,  to  the  King's  forces  ?  A.  Upon 
Tuesday,  29th  May,  I  was  at  an  out-post  near  Wex- 
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ford,  Mr.  Grogan  came  to  where  I  was,  and  was  in- 
troduced to  me  by  Captain  Knox,  his  brother,  or 
Colonel  Watson,  I  am  not  sure  which  j  he  mentioned 
to  me  that  he  understood  the  garrison  were  badly  off  for 
forage  and  provision  ;  and  he  said,  that  if  I  thought  it 
necessary,  he  would  order  some  bullocks  to  be  killed^ 
and  he  would  send  forage  for  the  horses  ;  he  mentioned 
also  having  two  or  three  small  guns,  a  sort  of  swivels.* 
and  some  small  quantity  of  ammunition  belonging  to 
them,  and  that  if  I  thought  proper  he  would  send  them 
into  Wexford  -,  upon  which,  I  ordered  a  party  of  the 
Yeomen  to  go  for  them  ;  I  also  mentioned,  that  if  he 
would  send  some  forage  and  provision  for  the  troops,  I 
would  return  him  thanks  for  his  conduct. 

Q.  Was  not  one  of  the  causes  for  evacuating  Wex- 
ford, the  want  of  provision,  and  did  not  Mr.  Grogan 
offer  to  supply  that  one  ?  A.I  have  already  mentioned 
that  Mr.  Grogan  offered  provision  for  the  troops  ;  but 
it  was  want  of  troops,  more  than  provisions,  that  oc- 
casioned the  evacuation  of  Wexford. 

Q.  Did  Mr.  Grogan  shew  a  loyal  disposition  upon 
that  occasion  ?  A.  As  far  as  I  could  judge,  from  the 
offer  he  made,  I  should  be  entirely  of  that  opinion, 

Q.  Did  Mr.  Grogan  come  voluntarily  to  make  this 
offer,  or  did  you  apply  to  him  ?  A.  I  suppose  he  came 
voluntarily,  for  I  did  not  apply  to  him. 

Q.  Was  the  retreat  from  Wexford  attended  with 
great  difficulty,  danger,  and  fatigue  ?  A,  Certainly 
with  great  fatigue — It  was  rather  a  hazardous  enter- 
prize,  certainly;  but  it  was  a  matter  of  necessity,  and 
therefore  we  did  not  think  much  of  the  danger. 

Q.  Do  you  think  it  was  an  enterprize,  which  an  old, 
infirm,  and  timorous  man  would  be  likely  to  undertake 
if  he  could  possibly  avoid  it  ?  A.  Certainly  not,  pro- 
vided he  could  avoid  it  with  safety. 
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Q.  Was  it  not  a  difficult  attempt  for  the  ablest  and 
hardiest  amongst  you ;  and  how  many  hours  were  you 
without  getting  any  provision  ?  A.  From  the  circuitous 
route  we  were  likely  to  take,  it  was  likely  to  be  tedious  ; 
we  were  eighteen  hours  without  rest  or  food. 

Q.  How  did  the  petitioner,  Captain  Knox,  conduct 
himself  upon  that  occasion  ?  A.  He  always  acquitted 
himself  as  an  active  officer"  and  loyal  subject. 

Q.  Did  he  assist  in  covering  the  retreat  of  the  King's 
forces,  and  was  he  wounded  in  an  action  on  the  way  to 
Duncannon  fort  ?  A.  He  was  wounded,  but  I  do  not 
recollect  at  what  particular  time. 

Q.  By  Mr,  M'Naghton* — At  the  time  'Mr.  Grogan 
left  you,  did  the  difficulty  and  danger  of  the  retreat 
appear?  A.  It  was  very  hard  to  foresee  what  might 
have  happened  ;  we  had  only  just  commenced  the  retreat 
at  the  time. 

Q.  Did  any  degree  of  difficulty  appear  at  that,  time  ? 
A.  There  was  no  absolute  difficulty  appearing. 

Q.  Was  there  any  possibility  of  it,  or  was  it  ap- 
parent ?  A.  It  was  apparent ;  for  there  was  a  strong 
rebel  force,  and  it  was  impossible  to  foresee  what  they 
might  do. 

Q.  Was  there  any  particular  danger  attending  Mr. 
Grogan,  more  than  the  other  gentlemen  who  retreated  ? 
A.  Not  that  I  know  of. 

Q.  By  Mr  Ormsby.—^YYom  what  appeared,  and 
from  what  you  knew  of  your  situation,  and  of  Wexford, 
was  there  more  danger  in  going  to  Duncannon  fort,  or 
in  staying  at  "Wexford  among  the  rebels,  in  the  com- 
parison of  difficulties  and  dangers  for  loyal  subjects  ? 
A.  I  should  suppose  there  was  more  danger  in  remain- 
ing among  the  rebels,  than  retreating  with  the  army. 

Q.  By  Mr.  Prendergast. — Was  Mr.  Grogan  in  the 
town,  immediately  previous  to  the  evacuation  of  it  by 
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the  King's  troops  ?     A.  I  do  not  recollect  seeing  him 
there. 

Q«  How  long  immediately  previous  to  the  evacuation* 
of  the  town  was  it  considered  in  danger  ?  A.  Only  from 
that  morning,  from  a  reinforcement  being  cut  off 
coming  to  the  garrison. 

Q.  Did  Mr.  Grogan  appear  in  the  town  that  day, 
previous  to  the  evacuation?     A.  I  did  not  see  him. 

Q.  Was  it  well  known  in  the  neighbourhood  that  such 
danger  hung  over  the  town?  A.  It  seemed  to  be  a  ge- 
neral opinion,  from  all  the  loyal  subjects  quitting  their 
places. 

Q.  By  Mr,,  Mason. — Was  the  offer  of  procuring  fo^ 
rage,  and  giving  up  the  artillery,  accepted  of  by  you, 
and  performed  by  Mr*  Grogan  ?  A.  I  cannot  answer 
that  question  ;   he  did  not  perform  it,  to  my  knowledge. 

Q.  By  -Mr.  Alexander. — Do  you  conceive,  that  if  Mr. 
Grogan's  offer  had  been  accepted  of,  and  you  had  been 
detained  another  day  in  Wexford,  the  safety  of  your 
detachment  would  have  been  endangered  ;  and  would 
the  safety  of  the  troops  have  been  risqued  ?  A.I  would 
not  have  risqued  them,  by  accepting  the  offer,  because 
I  would  not  have  remained. 

Q.  If  you  had  been  induced  by  the  offer  to  remain, 
would  the  safety  of  the  troops  have  been  risqued  ? — ■ — 
A.  The  offer  would  not  have  been  any  inducement  to 
me  to  remain. — I  cannot  answer,  whether  the  troops 
would  have  been  endangered  or  not. 

The  examination  by  the  House  having  closed  here,  it 
was  intimated,  on  the  part  of  the  Petitioners,  that  thf$ 
attended  to  examine  Colonel  Maxwell  ,•  upon  which  tfie$ 
were  desired  to  proceed  in  their  examination. 
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The  Counsel  for  Petitioners  accordingly  examined 
Colonel  Maxwell. 

Q.  Was  it  upon  the  27th  of  May,  that  the  rebellion 
broke  out  in  Wexford  ?  A.  I  cannot  tell ;  I  was  not 
there  until  the  29th. 

Q.  Do  you  recollect  having  received  any  message 
from  Mr.  Grogan  upon  the  28th  ?  A.I  do  not  recol- 
lect that  I  did. 

Q.  Any  message  relative  to  a  rising  expected  in  his 
neighbourhood  ?     A.  I  do  not  recollect, 

Q.  Do  you  recollect  whether  the  cannon  you  men- 
tioned were  sent  by  Mr.  Grogan  ?  A.  I  am  not  posi- 
tively certain*  but  rather  think  they  were. 

Q.  Had  you  avowed  your  intention  of  evacuating  the 
town,  before  you  quitted  it  ?  A.  On  the  morning  of 
the  30th,  when  the  reinforcement,  with  two  howitzers, 
wrere  taken,  I  marched  out  with  a  party  *,  I  ordered  the 
Yeoman  Cavalry  to  advance  towards  Taghmon,  where 
the  1 3th  regiment  was.  When  I  advanced  two  miles  and 
a  half  from  Wexford,  I  was  attacked  by  a  party  of  re- 
bels from  the  Forth  Mountains,  and,  from  their  num- 
bers, I  thought  I  was  in  danger  of  being  cut  off;  and 
the  Yeoman  Cavalry  not  supporting  me,  I  deter- 
mined to  retreat. — Upon  my  arrival  in  town,  there 
seemed  to  be  some  alarm,  from  the  detachment  being 
cut  off,  and  the  rebels  being  in  force. — A  consultation 
was  required,  to  consider  what  was  best  to  be  done,  under 
all  the  circumstances.-*—  The  general  opinion  was,  that 
the  town  was  not  tenable  \  but  having  the  command  of 
it,  I  was  unwilling  to  evacuate  it,  without  absolute  ne- 
cessity. I  ordered  advanced  posts,  and  made  disposi- 
tions for  defence.     Upon  visiting  the  out-posts,  I  found 
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one  barrier,  where  I  expected  70  men,  had  only  three  t 
and  at  another,  where  I  expected  an  equal  number,  not 
an  individual ! — I  then  became  very  much  alarmed  ;  and 
that  I  should  not  make  a  sacrifice  of  the  men  and  troops, 
I  consulted  with  some  of  the  most  respectable  people, 
and  they  agreed  that  nothing  was  left  but  the  evacuation 
of  the  place. 

Q.  By  Mr.  Ogle—In  what  situation  did  you  find  my 
corps  j  where  was  it  posted,  in  what  situation*  did  you 
find  me  upon  my  post,  and  what  was  my  answer  to  you  ? 
A.  I  found  Mr.  Ogle's  corps  posted  at  their  proper  sta- 
tion, and  I  found  it  impossible  for  me  to  do  justice  to 
the  very  honourable  discharge  of  Mr.  Ogle. 

Q.  By  Petitioner's  Counsel. — Mr.  Grogan  was  not 
present  at  this  consultation,  nor  did  not  know  of  the 
intention  to  evacuate  the  town,  until  the  troops  were 
actually  upon  the  road  ?     A.  Not  to  my  knowledge. 

Q.  Was  it  a  measuse  publicly  avowed  in  the  town5 
or  only  communicated  to  those  with  whom  the  King's 
forces  thought  fit  to  consult  ?  A.  As  soon  as  the  evacu- 
ation of  the  town  was  determined  upon,  I  did  not  think 
it  necessary  to  consult  every  one  \  I  ordered  the  men  to 
be  ready  for  a  march. 

Q.  Were  the  orders  given  out  to  march  to  Dun- 
cannon  fort  ?  A.  They  were  ordered  to  march  ;  but  it 
was  not  necessary  to  say  where  they  were  to  march  to. 

Q.  Mr.  Grogan  presumed  to  ask,  upon  the  road, 
where  you  were  going ;  at  that  time  he  did  not  know 
where  you  were  going  ?     A.  That  I  cannot  tell. 

Q.  What  do  you  believe  ?  A.  He  must  have  known 
we  were  retreating  from  the  town  of  Wexford. 

Q.  Must  he  have  known  that  you  were  not  to  return  ? 
A.  I  should  suppose  he  must. 

Q.  By  Mr.  Moore.~-Do  you  know  of  any  loyal  per* 
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son,  who  was  apprized  of  your  retreat,  and,  notwith- 
standing, chose  to  remain  ?  A.  I  cannot  tell  |  I  was 
totally  unacquainted  with  the  inhabitants. 


EVIDENCE 

On  Behalf  of  the  Petitioners  against  the  Bill. 
Earl  of  Arran. 

Q.  By  Counsel. — Were  you  acquainted  with  the  late 
Cornelius  Grogan  ?     A.  I  was. 

Q.  In  what  period  of  time?  A.  Since  we  were 
boys  together. 

Q.  Have  you  known  him  in  the  different  situations 
of  Grand  Juror,  Magistrate,  Sheriff,  &c  and  has  he 
conducted  himself  in  those  situations,  according  to  your 
opinion,  as  a  loyal  subject  ought  ?     A.  He  did. 

Q.  Have  you  always  known  him  joining  in  every 
measure  to  preserve  the  peace  of  the  county  Wexford  I 
A.  I  have. 

Q.  What  was  the  state  of  health  of  Cornelius  Gro- 
gan, antecedent  to  the  late  rebellion  ?  A.I  have  known 
him  for  several  years  extremely  afflicted  with  the  gout, 
and  often  confined  many  months  to  his  bed. 

Q.  Were  you  acquainted  with  the  annual  income  of 
Lis  estate  ?.    A.   Precisely  I  cannot  say  ;  but>  by  report, 
I  did  conceive  him  possessed  of  ^8,400  per  annum. 

Q.  By  Mr.  Annesley.— Did  you  know  him  since  the 
rebellion  began  ?  A.  No,  I  did  not  see  him  \  I  met 
him  a. few  days  before  in  Dublin. 

Q.  Have  you  known  any  thing  of  his  loyalty  since 
the  rebellion   began?     A.  1  had  no  conversation  with 
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Mm  since  the  rebellion  began ;  for  I  was  in  town,  and 
he  was  in  the  country. 

Q.  By  Mr.   Attorney  General. — Have  you  heard   of 
the  violence  committed  upon  the  inhabitants  of  Ennis- 
«:orthy  ?     A.  I  have. 

Q.  That  a  great  many  houses  were  destroyed  ? — — 
A.  I  did. 

Q.  That  Mr.  Solomon  Richards  was  driven  from  his 
house,  and  Mr.  Ogle's  house  was  demolished  and  de- 
stroyed ?     A.  By  report  I  heard  it  was  pillaged  of  wine- 

Q.  Mr.  Le  Hunte's  house  was  pillaged  and  destroyed  I 
A.  I  have  heard  so. 

Q.  Every  considerable  house  in  the  neighbourhood 
of  Mr.  Grogan,  except  his  own,  was  pillaged  and  de- 
stroyed ?  A.  I  have  heard  of  a  good  many;  but  I  can- 
not say  in  that  neighbourhood. 

Q.   Did  you  hear  of  Mr.   Rams  ?     A    I  did, 

Q.  And  another  Mr.  Rams  ?     A.  I  did. 

Q.  The  Bishop  of  Ferns's  house  was  destroyed  ?—— 
A.    Yes. 

Q.  Mr.  Burroughs,  the  clergyman,  and  he  himself 
was  murdered  ?     A.  I  heard  so. 

Q.  Mr.  Darcy's  ?     A.  I  did  not  hear  of  him. 

Q.  Mr.  Bolton  ?     A.  I  do  not  recollect. 

Q*  Your  Lordship's  house  escaped  ?     A.  Not  entirely: 

Q.  Have  you  not  heard  that  Mr  Grogan's  house 
stood  secure  ?     A.  I  never  heard  it  was  injured. 

O.  By  Mr.  Barrington* — Did  you  hear  that  Captain 
Grogan  Knox's  house  was  pillaged  by  the  rebels  ?■■ 
A.  I  do  not  recollect  to  have  heard  it. 

Q.  Have  you  heard  that  Thomas  Grogan  Knox's 
was  ?     A.   I  have. 

Q.  Have  you  heard  that  Cornelius  Grogan's  house 
was  pillaged  by  the  King's  soldiers  and  officers  ?  A.  I 
cannot  recollect  all  the  houses  I  heard  of. 
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Q.  Have  you  beard  that  Captain  Beauman's  house 
escaped  ?  A.  It  might,  for  what  I  know  ;  but  I  do  not 
recollect. 

Q.  Your  own  house  escaped  tolerably  ?  A.  The 
windows  were  broke  •,  all  the  furniture  broke  ;  and  some 
houses  upon  the  demesne  were  totally  destroyed  by  the 
soldiers  ;  my  house  was  broke  open  by  the  soldiers. 

Q.  Was  your  Lordship's  or  the  Bishop  of  Ferns's 
nearest  to  Mr.  Grogan's  ?  A.  Mine  was,  by  twenty 
miles. 

Q.  Your's  or  Mr.  Ram's  ?     A.  My  house,  certainly. 

Q.  Your  house  was  nearer  than  Mr.  Burrows's  ? ■ 

A.  It  wTas. 

Q.  Would  not  Mr.  Grogan  rather  have  preserved 
than  destroyed  his  neighbours'  houses  ?  A.  From  every 
thing  I  knew  of  him,  I  thought  him  an  harmless  man  ; 
we  all  respected  his  friendship  and  amity  ;  all  his  neigh- 
bours proved  themselves  loyal  men  ;  and  I  never  was  in 
company  with  him,  public  or  private,  where  I  did  not 
hear  him  express  sentiments  of  loyalty.  He  always 
drank  the  King  and  Constitution*  and  the  Royal  Family. 

Q.  By  Mr.  O'Donnell. — If  Mr.  Grogan's  brother  had 
acted  as  he  did,  would  you  have  thought  him  a  loyal 
subject  ?  A.  I  always  looked  upon  him  as  a  loyal 
subject ;  and  whatever  part  he  acted  appearing  to  the 
contrary,  must  have  been  from  fear  and  compulsion. 

Q.  By  Sir  H.  Cavendish. — Did  Mr.  Grogan,  after 
having  accompanied  Colonel  Maxwell  and  the  Ring's 
army  two  miles  from  Wexford,  quit  that  army,  thi'ough 
fear  and  compulsion  ?  A.  It  is  impossible  for  me  to 
tell  what  his  motives  were. 

Q.  How  come  you  to  judge  of  the  motives  of  Mr. 
Grogan,  in  joining  the  rebels  through  fear  and  com- 
pulsion ?  A.  From  the  general  opinion  I  had  of  his 
character  and  conduct,  in  every  conversation  I  had 
with  him, 
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Q.  %  Mr.  M'Naghton.—If  Mr.  Grogan  were  dis« 
loyal,  would  he  have  expressed  himself  to  that  effect  be- 
fore your  lordship  ?  A.  I  cannot  say  what  he  might 
have  done  in  my  company  *,  but  he  was  independent  of 
every  man  ;  his  fortune  made  him  so ;  and  therefore  I 
supposed  his  actions  arose  from  his  inclinations. — In  my 
company,  he  was  above  using  expressions  he  did  not 
believe. 

Q.  Do  you  not  think  that  Mr.  Grogan's  conduct 
since  the  rebellion,  was  disloyal?  A.  I  considered  it 
unbecoming,  and  such  as  should  not  be  followed  ;  but* 
at  the  same  time,  I  think  it  was  entirely  through  terror 
and  compulsion. 

Q.  Did  you  ever  hear  of  any  actual  force  made  use 
of  against  him  ;  and  might  he  not  have  escaped  at  the 
same  time  ?  A.  I  think  his  conduct  proceeded  entirely 
from  fear. 

Q.  But  was  he  prevented  from  going  to  Duneannon  ? 
A.  He  was  ah  old  man,  unable  to  endure  fatigue ;  if  he 
could  bear  fatigue  as  well  as  others,  he  might  have  gone. 

Q.  Do  you  not  believe  there  was  as  much  risque* 
danger,  and  fatigue  in  returning  to  his  own  house,  as 
in  retreating  with  the  King's  army  to  Duneannon  ? 
A.  It  it  impossible  to  answer  that,  not  having  been 
upon  the  spot  j  I  could  have  no  idea,  from  every  thing 
I  could  learn,  that  he  ever  was  a  disloyal  man  *,  it  was 
natural  for  him,  who  was  unable  to  undertake  much 
fatigue,  to  stop  at  his  own  house. 

Q.  Was  there  as  preat  danger  and  fatigue  in  going 
forward,  as  in  going  to  his  own  house?  A.  1  cannot 
tell  what  the  dangers  were ;  Colonel  Maxwell  mentioned 
them  as  probable. 

Q.  By  Mr.  Martin. — Do  you  conceive  that  any  of  the 
gentry,  who  remained  in  the  county  of  Wexford  after 
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the  retreat  of  the  army,  were  allowed  to  preserve  their 
neutrality  ?  A.  I  do  not  know  whether  they  were  or 
not ;  I  have  not  been  in  the  county  for  some  time ;  I 
think  I  heard  one  was,  and  there  was  a  lady,  Mrs. 
Hatton,  who  never  was  molested, 

Earl  Mount  Norris. 

Q.  By  Counsel — Were  you  acquainted  with  Corneliu* 

Grogan  recently  before  the  rebellion  broke  out  ? i- 

A.  I  was. 

Q.  Are  you  one  of  the  Governors  of   the  county  of 
Wexford  ?     A.  I  am. 

Q.  Is  Lord  Arran  another?     A.  He  is. 

Q.   Mention,   from   your  Lordship's    knowledge   of 
Cornelius  Grogan,   what  was  his  character,  in  point  of 
loyalty  ?     A.  1  always  considered  him  a  loyal  subject. 
After  the  rebellion  broke  out,  and  General  Lake  had 
taken  possession  of  Wexford,  I  was  ordered  by  him 
upon  a  party,    under  the  command  of  Lord    Kings- 
•borough>  to  take  up  some  rebels.    When  I  had  marched 
a  mile  out  of  the  town  of  Wexford,  Lord  Kingsborough 
and  Captain  Richards   informed  me,    it  was  to  take 
Conelius  Grogan  into  custody.     I  was  much  astonished ; 
for   I   always   considered    him    a    loyal     subject,    and 
thought  his  property  too  great  for  him  to  risque  by  an 
insurrection. — I  felt  so  much   distress,    as    Mr.  Gro- 
gan was  my  friend,  that  had  it  not  been  for  the  positive 
orders  I  had  from  Captain  Richards  and  Lord  Kings- 
borough,  I  wished  to  avoid  such  disgrace  to  Mr.  Grogan ; 
ss  1    could  not,    in  my  own  mind,    think  him  guilty 
of  the  crimes  imputed  to  him. 

Q.  Had  you  seen  Mr.  Grogan  shortly  before   the 
rebellion  broke  out  ?     A.  Not  for  some  months. 

Q.  Did  you  know  of  any  of  the  loyal  inhabitants  of 
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Wexford,  who  remained  in  the  country  after  the  rebel- 
lion broke  out  ?  A.  Not  from  my  own  immediate  know- 
ledge; but  many  were  compelled  to  stay  there  by  the 
rebels,  and  their  leaders  *,  they  were  ordered  to  keep 
their  own  houses  ;  and  some  were  taken  into  custody 
by  the  rebels. 

Q.  By  Mr,  Martin.— -Do  you  think,  that,  from  the 
bodily  infirmity  of  Mr,  Grogan,  he  had  not  a  greater 
prospect  of  being  permitted  by  the  rebels  to  preserve 
neutrality  ?  A.  I  do  not  think  it  was  possible  for  any 
man  to  preserve  neutrality  at  that  time  ;  but  I  believe 
some  improper  people  got  about  him,  being  a  weak  man* 
in  the  absence  of  his  brothers,  who  are  loyal  men  Mr. 
Harvey  and  others  got  about  him,  and  endeavoured 
long  to  bring  him  to  their  opinions.1 — I  have  long  known 
the  other  Mr.  Grogan  ;  one  died  in  the  field  of  battle 
at  Arklow  ;  and  as  to  John  Grogan,  there  is  no  man 
would  take  more  pains  to  preserve  the  country  and  the 
constitution  *,  from  many  years  knowledge  of  him,  there 
is  not  a  more  loyal  man.  I  saw  Mr.  Grogan  Knox  fall 
at  the  head  of  his  men,  by  a  cannon  shot, 

Q.  By  Mr.  O'Donnell — Do  you  think  it  was  from  the 
timidity  of  Mr.  Grogan,  that  he  was  induced  to  join  in 
the  rebellion  ?  A.  I  believe  it  was  from  a  disposition 
naturally  timid,  and  not  having  his  brothers  present, 
who  always  made  him  act  right ;  but  in  their  absence, 
there  were  wicked  men,  such  as  Mr.  Harvey,  who  made 
him  act  otherwise. 

Q.  If  Mr.  Grogan's  brothers  were  there,  he  would 
have  acted  otherwise  ?  A.I  think  so  ;  for  he  never 
swerved  from  what  they  thought  right.  I  think  he 
would  have  gone  to  Duncannon. 

Q.  Was  it  the  influence  and  advice  of  Mr.  Harvey, 
that  induced  Mr.  Grogan  to  join  in  the  rebellion  ?— 
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A.  I  think  so ;  he  was  a  timid,  undecided  man  °,  whew 
they  were  with  him,  they  made  him  of  their  own  opinion. 

Q.  Do  you  know  whether  Mr.  Harvey  used  influence 

and  advice  to  persuade  him  to  join  in  the  rebellion  ?- ■ 

J  have  heard  many  people  in  Wexford  mention  it,  who 
lamented  Mr.  Grogan,  and  they  attributed  it  entirely 
to  bad  advice. 

Q.  Do  you  conceive  it  consistent  with  a  loyal  charac^ 
ter,  to  be  persuaded  by  any  person  to  join  in  rebellion  ? — 
A.  Nothing  should  persuade  him  to  join  in  ^rebellion.— * 
Judging  from  my  own  feelings,  nothing  should  induce 
me. 

Q.  Do  you  believe  that  the  advice  of  Harvey  and 
others,  was  a  sufficient  inducement  to  Mr.  Grogan  to 
join  in  rebellion  ?  A.  I  believe  it  seduced  him  from 
that  loyalty  which  always  reigned  in  the  family. 

Q.  Ihj  Mr.  Anneslcy, — Can  you  account  for  his  re-? 
treating  from  the  army  and  his  brother,  and  going  with 
the  rebels  ?  A.  I  am  perfectly  convinced  he  left  it 
without  the  concurrence  of  his  brother,  and  from  some 
influence  which  made  him  swerve  from  his  loyalty. 

Q.  Could  Mr.  Ilarvey  have  had  any  influence  at  that 
time  ?  A.  I  cannot  say  ;  but  from  some  wicked  in= 
fluence,  which  predominated  a  long  time. 

Q.  Had  his  brother  influence  over  him  at  that  time  i- 
A«  I  suppose  so,  when  he  was  present. 
-  Q.  By  Mr.  Martin.-r-Upon  the  whole,  dp  you  con- 
sider Mr.  Groganto  have  been  coerced  or  not  ?  A.I 
believe  bad  advisers  and  intimidation,— -a  timidity  natu- 
ral to  the  man. 

Q.  By  Mr.  Prendergast. — Bid  this  wicked  influence 
produce  a  disposition  towards  rebellion,  previous  to  its 
breaking  out  ?  A.  I  do  not  think  it  was  the  effort  of  a 
if  ay  -,  it  bad  been  working  in  his  mind  for  a  long  while. 
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would  have  got  away,  if  he  could,  and  have  joined  his 
Majesty's  forces  ?  A.  Not  having  been  present,  I  really 
cannot  form  any  opinion  upon  that. 

Stuckey  Simo^  Marchant. 

Q,  By  Counsel. — Were  you  acquainted  with  Cornelius 
Grogan  ?     A.  I  was. 

Q.  At  what  time  did  you  see  him  last  ?  A.  About 
the  12th  or  13th  of  May. 

Q.  Where  did  you  see  him  last  ?  A.  At  his  house  ill 
William -Street,  Dublin. 

Q.  For  how  long  a  time  was  Cornelius  Grogan  in 
Dublin,  antecedent  to  the  last  time  you  saw  him  ?— . 
A.  About  a  month. 

Q.  Do  you  know  what  business  brought  him  to  town, 
or  what  induced  him  to  leave  it  ?  A.  I  do,  Sir ;  on 
account  of  a  law-suit  then  subsisting ;  there  was  a  bill 
filed  in  the  Court  of  Exchequer,  of  great  magnitude 
and  consequence. 

Q.  Do  you  know  that  Mr.  Grogan  was  entirely  em- 
ployed upon  that  businessi  all  the  time  he  was.  in 
Dublin  ?     A.  He  was. 

Q.  Can  you  state  what  day  he  left  Dublin  ?  A.  As 
nearly  as  I  can  recollect,  it  was  the  15th  of  May*,  he 
swore  an  affidavit  on  the  14th. 

Q.  By  Mr.  Barrington. — What  is  your  opinion  of 
*he  loyalty  of  Mr.  Grogan  ?  A.  I  knew  him  many 
years,  and  thought  him  a  loyal  subject. 

Q.  Would  Mr.  Grogan,  in  your  opinion,  have  done 
any  disloyal  act,  unless  he  had  been  coerced  ?  A.  I  am 
very  confident,  that  if  he  had  not  been  coerced,  he 
would  not  have  taken  any  active  part. 


Edward  Perciyal,  Esg, 

Q,  By  Counsel*— You.  were  in  the  county  of  Wexford 
when  the  rebellion  broke  out  ?     A.  I  was. 

Q.  Do  you  recollect  upon  what  day  the  rebels  first  ap- 
peared in  arms  there ;  was  it  upon  the  27th  of  May  ? 
A.  I  believe  it  was  upon  the  27th  of  May  ;  it  was  upon 
Whitsunday. 

Q.  You  were  acquainted  with  Cornelius    Grogan 
A.  I  was. 

Q.  Do  you  recollect  Mr.  Grogan's  taking  any  active 
part,  before  the  breaking  out  of  the  rebellion,  in  order 
to  prevent  it?  A.  I  do  not  recollect  particularly  his 
taking*  an  active  part  to  prevent  it,  but  I  recollect  his 
being  at  a  meeting  of  Magistrates, 

Q»  When  ?  A.  I  really  cannot  recollect  j  it  was, 
some  short  tune  before  the  rebellion  broke  out. 

Q.  Was  there  not  a  notice  published,  and  signed  by 
several  loyal  inhabitants  of  the  country  ?    A*  There  was, 

Q.  Look  at  that  notice,  and  say  whether  it  was  a 
notice  to  that  effect  ?     A.  I  believe  this  is  one  of  them. 

Q.  Mr.  Grogan  was  at  that  meeting,  and  one  of  the 
Magistrates  who   signed  that  paper  \  his  name  is  to  it 
A.  Itis. 

Q.  Do  yqu  recollect  having  received  any  intimation 
from  Mr.  Grogan,  upon  the  28th  of  May,  relative  to 
the  situation  of  part  of  the  country  ?  A.  I  do  not  re- 
collect having  received  any  message  from  Mr.  Grogan. 
upon  the  28th  May. 

Q.  Did  not  Mr.  Grogan  join  the  Magistrates  in  pro~ 
claiming  the  County  ?     A.  1  do  not  recollect? 

Q.  Was  there  a  meeting  of  the  Magistrates  at  Gorey  > 
A.  There  was, 

Q.  Was  Mr.  Grogan  there  ?     A.  I  cannot  recollect. 
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Q.  Do  you  recollect  any  message  being  sent  by  Mr. 
Grosran,  relative  to  cannon  and  ammunition  ?  A.  I 
recollect  his  going  in  to  Colonel  Maxwell,  and  being 
sent  for,  I  found  him  with  Colonel  Maxwell,  and  he 
mentioned  he  had  some  small  cannon,  which  he  wished 
to  have  brought  into  Wexford. 

Q.  That  was  upon  the  29th  ?  A.  It  was  the  day 
before  the  King's  troops  evacuated  Wexford. 

Q.  Were  the  cannon  sent  for,  and  brought  to  Wex- 
ford ?  A.  I  was  ordered  to  take  out  some  men,  and 
bring  them  in. 

Q.  Did  you  do  so  ?  A.  I  did ;  I  went  with  a  party, 
and  brought  in  the  cannon,  or  swivels,  18  or  20  balls, 
and  some  carriages. 

Q.  Was  Mr.  Grogan  there  at  the  time  you  called  ? 
A,  He  was, 

Q.  Did  he  give  you  assistance  towards  removing  them 
to  Wexford  ?  A.  He  appeared  to  do  every  thing  in 
his  power  to  hurry  them  from  the  house. 

Q.  Do  you  recollect  any  offer,  on  the  part  of  Mr. 
Grogan,  to  send  forage  and  provision  for  the"  use  of  the 
King's  troops  ?  A.  I  do  ;  he  said  he  would  send  it  in, 
and  wanted  a  party  to  guard  it ;  and,  at  his  instance> 
I  left  ten  men  to  guard  it  in. 

Q.  Was  that  a  voluntary,  unsolicited  offer  from  Mr. 
Grogan  ?     A.  I  believe  it  was. 

Q.  That  was  after  the  rebellion  had  actually  broken 
out  ?     A.  Two  days  after. 

Q.  But  for  this  voluntary  act  of  Mr.  Grogan 's,  they 
might  have  been  reserved  for  the  rebels  ?  A.  I  do  not 
know  ;  they  would  have  remained  at  Johnstown. 

Q.  If  he  had  wished  it,  they  must  have  got  into  pos- 
session of  the  rebels  ?     A.  They  must. 

Q.  Was  any  forage  sent  in,  for  the  use  of  the  King'i 
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troops?  A.  The  party  ieft  did  bring  in  some,  that 
might  be  for  the  use  of  the  troops. 

Q.  Were  not  the  King's  troops  at  that  time  in  want 
of  forage*  such  as  was  sent  in  by  Mr.  Grogan  ?  A.  I 
understand  they  were  in  want  of  forage 

Q.  You  knew  Mr.  Grogan  to  be  a  gentleman  consi- 
derably advanced  in  years,  and  much  afflicted  with  the 
gout  ?  A,  I  did  know  him  to  be  advanced  in  years,  and 
often  afflicted  with  the  gout. 

Q.  Did  not  Mr.  Grogan  usually  travel  about  the 
country  in  his  carriage  ?     A.  Almost  always. 

Q.  At  the  time  he  came  up  with  the  King's  troops, 
when  under  the  command  of  Colonel  Maxwell,  was  he 
not  on  horseback  ?  A.  I  do  not  know  •,  I  was  not  there ; 
I  have  heard  he  was  on  horseback. 

Q.  Do  you  know  what  distance  he  was  from  his  own 

house,  when  he  came  up  with  the  King's  troops  ? 

A.  Two  or  three  miles. 

Q.  By  Mr.  JDa^>-Had  the  rebels  gained  any  ad- 
Vantage  over  the  King's  troops,  at  the  time  the  forage 
Was  sent  in  ?  A.  They  had  ;  they  had  killed  100  of  the 
North  Cork. 

Q  Had  these  advantages  created  any  alarm  for  the 
safety  of  the  town  of  Wexford  ?  A.  They  had,  and 
the  rebels  had  also  gained  advantages  near  Enniscorthy. 
the  day  befox*e. 

Q.  By  Mr.  Attorney  Genera!.— Did  you  know  of  an 
intimacy  subsisting  between  Mr.  Harvey  and  Mr. 
Grogan  ?  A.  I  believe  a  great  degree  of  intimacy  sub- 
sisted between  them. 

Q.  Have  you  rieard  that  Mr.  Grogan's  house  remain* 
ed  untouched,  while  houses  belonging  to  other  loyal  men 
were  plundered  ?  A.  I  heard  it  remained  unpillaged, 
while  all  others  were  pillaged* 
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Q.  Can  you  impute  that  distinction  to  any,  and  what 
cause  ?  A.  I  should  rather  think  it  was  from  Mr. 
Grogan's  joining  the  rebels,  after  the  King's  troops  had 
evacuated  the  country. 

Q.  Did  Mr.  Grogan  join  the  rebels?  A.  I  have 
heard  so. 

Q.  Was  it  matter  of  notoriety  ?     A.  It  was. 

Q-  Was  there  any  other  man  of  consequence  and 
considerable  fortune  in  that  part  of  the  country,  that  lay 
under  the  same  charge,  except  him  and  Mr.  Harvey  ? 
A.  None  of  large  fortune. 

Q.  The  great  body  of  the  gentry  either  fled  or  joined 
the  King's  troops  ?     A.  They  did,   or  were  prisoners; 

Q.  Had  Mr.  Grogan  a  wife  ?      A.  No. 

Q.  Or  legitimate  children?     A.  No. 

Q.  Most  of  the  persons  who  were  taken  prisoners  had 
families?     A.  They  had. 

Q.  Did  you  see  Mr.  Grogan  after  he  was  taken  a  pri- 
soner ?     A.  I  did. 

Q.  Was  he  charged  with  having  acted  with  the  rebels, 
and  did  he  acknowledge  or  deny  it  ?  A.  As  well  as  I 
can  recollect,  he  acknowledged  it. 

Q.  By  Mr.  Buske, — After  he  was  apprehended,  did 
he  reproach  Mr.  Harvey  with  being  the  cause  of  his 
seduction  ?     A.  I  never  heard  he  did. 

Q.  By  Mr.  G.  Knox. — Did  Mr.  Grogan  contribute 
in  any  manner  to  the  Yeomanry  ?  A  I  do  not  know ; 
I  heard  he  applied  to  raise  a  corps,  and  was  refused, 

Q.  By  Mr.  Martin. — Was  not  artillery  of  the  greatest 
consequence  to  the  rebels  in  all  engagements  ?  A.  It 
was  of  great  consequence. 

Q.  Were  they  not  of  greater  consequence  to  the 
rebels  than  the  King's  troops  ?     A.  They  were  no  object 


'58 

to  the  King's  troops,  for  I  am  satisfied  the  King's  troops 
did  not  think  them  worth  any  thing. 

Q.  By  Mr  Dobbs. — From  all  the  circumstances,  do 
you  believe  Mr  Grogan  could  have  escaped  from  the 
rebels,  if  he  chose  ?  A.  I  really  cannot  form  a  judg- 
ment upon  it  j  the  only  thing  I  heard,  jhat  he  was  with 
the  King's  troops,  and  did  not  retreat  with  them. 

Q.  What  do  you  believe  was  the  reason  he  did  not 
retreat  ?     A.  I  cannot  form  a  belief  upon  that. 

Q.  From  the  knowledge  you  have  of  every  circum- 
stance, do  you  believe  Mr.  Grogan  acted  with  the  re- 
bels from  inclination  or  not  ?  A.  I  believed  Mr.  Grogan 
always  to  be  a  loyal  man,  until  the  rebellion  broke  out* 
and  when  it  did  break  out,  I  thought  him  a  loyal  man  j 
but  from  what  I  since  heard,  and  from  his  joining  them, 
I  believe  he  altered  his  principles. 

Q.  By  Mr  T.  Knox .-—Did  Mr.  Grogan  join  the  rebels 
from  inclination  or  from  fear  ?  A.I  really  cannot  form 
an  opinion  why  he  joined  them. 

Q.  By  Mr.  Moore. — Did  Mr.  Grogan  alledge  he  had 
been  compelled  to  act,  at  the  time  he  made  the  acknow- 
ledgment ?     A.  He  did  alledge  he  had  been  compelled 

to  it. 

Ambrose  Boxwelv 

Q.  By  Counsel — Do  you  recollect  going  with  a  party^ 
to  bring  provisions  from  Mr.  Grogan's  house  for  the  use 
of  the  army?  A.  I  do  recollect  it:  at  the  particular 
request  of  Mr.  Cornelius  Grogan,  Colonel  Maxwell 
ordered  me*  as  Serjeant  of  a  party,  to  escort  it  j  I  did 
go,  and  brought  in  five  or  six  loads  of  hay,  and  as 
many  of  straw. 

Q.  Do  you  know  of  any  bullocks  being  killed  ?  A.  I 
saw  three  bullocks  sent  in,   for  the  use  of  the  army. 

Q    Do  yon  know  Mr,  Robert  Allen?     A.  I  do. 
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Q.  Were  you  present  at  any  conversation  between 
him  and  Mr,  Grogan  upon  that  day  ?  A.  I  was  mid- 
way between  Wexford  and  Johnstown  5  we  met  Mr. 
Allen;  Mr.  Grogan  asked  Mr.  Allen  if  he  had  got  any 
fat  bullocks,  or  any  thing  to  assist  the  army  \  Allen  said 
he  had  some  cows,  and  a  large  rick  of  old  hay,  but  was 
unwilling  to  send  them  in,  without  being  paid.  Mr. 
Grogan  told  him  he  was  going  to  send  in  provisions, 
and  that  it  was  necessary  for  every  man  to  support  the 
army  *,  that  receipts  would  be  given,  and  some  time  or 
other  he  would  be  paid. 

Q.  Did  you  hear  Mr.  Grogan  say  any  thing  to  Mr. 
Allen  of  the  disturbances  of  the  country  ?  A.  I  did 
hear  Mr.  Grogan  telling  Mr.  Allen's  family  of  the  fate 
of  Enniscorthy,  and  say  it  was  neeessary  for  every  man 
to  exert  himself.—  Old  Allen  was  still  unwilling  to  give 
assistance,  without  being  paid  for  it. — The  King's 
troops  had  been  defeated  on  Monday  ;  this  was  on  Tues- 
day ;  Mr.  Grogan  said,  if  he  would  send  what  he  had, 
he  would  get  a  receipt  for  it,  and  some  time  or  other  be 
paid ;  Allen  said  he  would  examine,  and  see  what  he  had. 
Q.  Do  you  remember  the  day  the  army  evacuated 
Wexford  ?     A.  I  do. 

Q.  Did  you  see  Mr.  Grogan  that  day  ?     A.  I  did  ; 
I  saw  him  in  the  morning  in  the  town. 

Q.  Was  he  on  horseback,  or  in  his  carriage  ?— — 
A.  The  time  I  saw  him,  he  was  in  his  carriage. 
Q.  Did  you  see  him  afterwards  ?     A.  I  did  not. 
Q.  Did  you  know  the  army  were  to  evacuate  Wex- 
ford that  day  ?     A.  I  did  not. 

Q.  Even  when  the  army  were  marching  out  of  the 
town,  did  you  know  it  ?     A.  I  did  not  know  it. 

Q.  Was  it  a  matter  known  to  the  people  of  the  town  ? 
A.  There  had  been  a  confused  noise  through  the  towr. 
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for  an  hour  ;  every  man  seemed  left  to  himself*  the 
officers  left  their  yeomen,  and  some  yeomen  taking  off 
their  uniform,  put  on  plain  cloathes  -,  but  whether  it 
was  known  the  army  was  to  leave  the  town  I  cannot  say. 

Q.  Did  you  see  Mr.  Grogan  at  all,  after  the  town 
was  evacuated  ?  A.  I  did  not  ;  but  I  heard  he  was 
seen  at  the  cross  roads,  about  one  mile  and  a  half  from 
his  own  house. 

Q.  Of  what  profession  are  you  ?  A.  Doctor  of 
Medicine. 

Q.  Did  you  know  Mr.  Grogan's  state  of  health  ? 

A.  He  had  been  afflicted  with  severe  gout;  he  was  inca- 
pable of  riding,  for  his  feet  swelled  in  the  stirrup  ;  he . 
complained   of  uneasiness  in  his  stomach,   loss  of  ap- 
petite, and  general  lassitude* 

Q.  At  what  time  had  you  this  communication  with 
Mr.  Grogan  ?  A.  On  Tuesday,  the  day  before  Wex- 
ford was  evacuated. — Upon  going  out  of  the  town,  he 
insisted  upon  my  getting  into  the  carriage  5  I  had  not 
seen  him  after  his  return  from  Dublin,  before  that  day. 

Q.  Was  he  capable  of  taking  a  journey  on  horse- 
back ?  A.  I  am  accustomed  to  ride  much,  and  have 
been  habited  to  it  a  long  time  ;  and,  from  my  knowledge 
of  the  state  of  his  health,  I  do  not  believe  he  could  take 
such  a  journey  on  horseback,  without  endangering  his 
life.— -I  did  not  drink  or  eat  for  36  hours. 

Q.  If  he  had  retreated  with  the  army,  do  you  think 
it  would  have  endangered  him  ?  A.  It  must  have  cost 
him  his  life. 

Q.  Did  not  the  army  encounter  the  rebels,  shortly 
after  passing  the  cross  roads  ?  A.  About  a  mile  from 
the  cross  roads,  at  Maglass,  there  was  a  very  smart 
action,  in  which  we  supposed  about  40  or  50  were 
killed. 
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Q.  By  Mr.  Harrington. — Do  you  believe  that  illness* 
and  fear,  were  the  causes  that  prevented  Mr.  Grogan 
from  going  with  the  army  ?  A.  I  have  every  reason  to 
believe  both,  from  the  conversation  I  had  with  him  the 
day  before  ;  I  never  heard  a  man  express  himself  more 
loyal,  or  shew  more  desire  to  assist  the  army  ;  and  I 
know  several  who  were  much  more  able  to  go,  and  yet 
remained  behind. 

Q.  Did  not  the  retreat  from  Wexford  promise  to  be 
both  difficult  and  dangerous  ?  A.  From  various  reports, 
we  often  expected  to  be  cut  off. 

Q.  How  far  from  his  own  house  did  Mr.  Grogan 
quit  the  army  ?  A.  He  quit  at  the  cross  roads  at  Rath» 
murry,  not  a  mile  and  a  quarter. 

Q.  Was  there  not  firing  .at  Maglass,  and  was  not 
John  Grogan  wounded  there  ?  A.  He  was  wounded 
upon  the  march,  but  where  I  cannot  exactly  say  ;  I  was 
with  the  advanced  guard. 

Q.  Do  you  believe,  in  your  conscience,  that  Mr, 
Grogan  joined  the  rebels  from  fear  or  from  inclination  ? 
A.  From  several  conversations  I  have  had,  and  particu- 
larly that  upon  the  day  before  the  town  was  evacuated, 
after  two  defeats  of  the  King's  troops,  we  were  on  the 
decline  ;  I  can  hardly  think  him  sincere  in  joining  them 
after ;  he  was  the  only  man  who  came  forward  volun- 
tarily to  assist  the  King's  troops  with  forage. 

Q.  Do  you  not  believe  that  many  other  loyal  subjects 
remained  in  the  town  of  Wexford,  and  united  with  the 
rebels,  and  never  v/ere  prosecuted  ?  A.  I  knew  some, 
who  staid  behind,  and  were  not  put  in  prison  ;  Dr. 
Jacob,  Mr.  Hatchcll,  William  Hughes. 

Q.  You  were,  you  say,  thirty-six  hours  without  food; 
could  Mr.  Grogan  have  sustained  the  bodily  fatigue  of 
such  a  march  ?  A«  I  have  answered  that  before. 


Q.  By  Mr,   Dobbs. — From  all  the  knowledge  you 
have  of  all  the  circumstances  attending  Mr.  Grogan's 
conduct,  do  you  believe  he  could,  at  any  one  period, 
hove  joined  the  King's  forces  and  quit  the  rebel  army  ? 
A.  I  cannot  say ;  at  Ross,  it  would  have  been  impossible. 
Q.  Do  you,  in  your  conscience,   believe,  that    Mr, 
Grogan,   at  any  one   time,    with   his  inclination,    co- 
operated with  the  rebel  army  ?     A.  I  cannot  conceive 
that  any  man  expressing  himself  so  loyal,  after  the  KingV 
army  was  twice  defeated*  should  be  so  inconsistent,  as 
to  have  acted  with  the  rebels  from  inclination^  if  he 
could,  he  must  be  the  worst  of  all  men. 

Q.  By  Mr,  Buslie.—VJhsLt  do  you  mean  by  saying  that 
fear  prevented  Mr.  Grogan  from  following  the  King's 
troops?  A.  The  fear  of  being  cut  off;  there  Was  not 
one  of  us,  that  was  not  afraid  of  being  cut  off. 

Q.  By  Mr,  Daly. — Do  you  know  that  fear  operated 
upon  any  of  them,  except  Cornelius  Grogan  ?  A.  I  do 
not  know  whether  it  did  or  not;  but  I  know  there  was 
Captain  Cox,  of  the  Taghmon  Yeomen,  and  several 
others,  drove  off;  whether  through  fear  or  riot,  I  can- 
not say. 

Q.  Did  he  appear  among  the  rebels  ?  A.  No ;  he 
was  made  prisoner,  and  afterwards  piked  upon  the 
bridge  of  Wexford.  Mr.  Joseph  Sutton  was  another 
who  went  off  from  us. 

Q.  He  did  not  join  the  rebels?  A.  No. 
Q.  He  was  made  prisoner  ?  A.  He  was. 
Q.  By  Mr.  Moore. — Can  you  say  whether  Mr.  Gro- 
gan was  so  far  acquainted  with  his  own  state  of  health, 
as  to  draw  the  same  conclusions  as  you  did  ?  A.  I  had 
no  further  conversation  than  I  mentioned.  He  detailed 
all  the  circumstances  of  his  health  ;  I  dined  with  him 
that  day,  which  Was  the  last  food  I  eat  til}  I  got  to 
Dun  cannon. 
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Q.  Do  you  believe  that  Mr.  Grogan  was  apprehen- 
sive of  danger  to  his  health  or  person,  from  the  march  ? 
A.  I  think  he  could  not  undertake  the  journey,  and  am 
verily  convinced,  he  was  afraid  of  being  cut  off. 

Q.  By  Mr.  Attorney  General, — How  far  is  it  from 
Mr.  Grogan's  house  to  Ross  ?  A.  Seventeen  miles,  or 
more. 

Q.  Have  you  heard  that  Mr.  Grogan  went  to  the 
battle  of  Ross,  and  returned  the  same  day  ?  A.  I  heard 
he  went  in  his  carriage ;  that  the  horses  tired,  or  the 
carriage  broke  ;  that  he  went'on  horseback  a  little  way, 
and  returned  to  his  carnage. 

Q.  With  a  party?  A.  I  heard  he  was  taken  by  a 
party. 

Q.  And  that  he  marched  at  the  head  of  them  ?  A.  I 
did  not  hear  whether  at  the  head  of  them  or  not, 

Q.  Where  was  he  taken  to?  A.  I  did  not  hear 
where ;  but  upon  the  road  towards  Ross,  and  that  he 
returned  to  Johnstown  that  night. 

Q.  Was  it  not  matter  of  notoriety,  that  he  was  there? 
A.  I  heard  he  was  upon  the  road,  going  to  Ross,  but 
did  not  go  the  whole  way. 

Q.  You  heard  he  returned  back  the  same  day  ?    1 
A.  Yes. 

Q.  After  the  troops  retreated  ?  A.  I  know  the  rebels 
were  beat  there  that  day. 

Q.  Is  not  the  measured  way,  from  Wexford  to  Dun- 
cannon  fort,  twenty  miles  ?  A.  Nineteen  miles  and  a 
half;  but  we  went  a  great  way  about,  to  avoid  the 
rebels  •,  we  went  near  forty  miles  ;  we  were  disappointed 
in  crossing  the  Scar. 

Q.  By  Mr.  Barrington. — Was  Cornelius  Grogan 
ordered,  and  accompanied  by  men  from  Bagnal  Harvey, 
to  go  towards  Ross,  or  did  he  go  as  a  free  agent  ?-^~ • 
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A.  Mr.  Bowen,  the  Revenue  Officer,  told  me  that  there 
was  a  blunderbuss  put  to  his  breast,  and  that  they  took 
him  by  force  towards  Ross. 

Q.  How  far  was  he  taken  ?  A.  I  cannot  say  how 
far ;  it  was  towards  Ross. 

Q.  Do   you  believe  what  Mr.  Bowen  said,  that  he 
was   taken   by   force  ?     A.   I  believe  he  is   a  man  of 
veracity. 

Q.  Do  you  believe  he  was  forced  to  Ross  ?  A.I  be- 
lieve he  was  forced  on  the  way  to  Ross  *,  but  can't  say 
whether  he  went  all  the  way ;  I  rather  believe  he  did  not. 

Q.  Was  he  forced  all  the  way  he  went  ?  A.  I  can- 
not say,  not  being  in  the  country. 

Q.  By  Mr,  Cook.  — Do  you  know  any  thing,  of  your 
own  knowledge,  at  all  of  Mr.  Grogan  being  forced  ? 
A.    I  do  not,  only  as  I  was  told. 

Q.  By  Mr.  Martin. — You  spoke  from  hearsay,  and 
that  hearsay  induces  you  to  believe  what  you  heard  ? 
A.  From  the  respectability  of  the  gentleman  who  told 
me,  I  have  no  doubt  of  it. 

Q.  Was  not  Mr.  Grogan  more  aged  and  infirm,  than 
any  of  those  who  proceeded  with  the  King's  forces  to 
New  Geneva  ?  A.  I  believe  Mr.  Grogan  was  more  in- 
firm than  any  who  came  with  us  to  Duncannon ;  for  it 
was  there  we  went ;  but  I  believe  some  older  men,  or  as 
old,  might  have  gone  \  I  cannot  say*  as  to  exact  age. 

Q.  Do  you  believe,  that  if  the  retreating  army  were 
attacked  in  their  progress,  Mr.  Grogan  would  not  have 
run  a  greater  risque  than  any  other  person  who  went 
with  it  ?  A.  From  his  situation,  I  do  believe  he  would 
have  run  as  great  risque,  as  a  poor  woman  who  could 
not  make  eiforts  to  escape. 

Q.  Had  Mr.  Grogan  a  better  reason  to  separate  him- 
self from  the  army  that  retreated,  than  any  other  per- 
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son  ?     A.  I  do  think  his  infirmities  might  excuse  him 
more  than  any  other  person. 

Q.  By  Mr  Dobbs*— Is  Mr  Bowert  living  ?  A.  He 
is  at  Wexford, 

Q.  Had  Mr.  Grogan  any,  and  what  appointment  in 
the  rebel  army  ?  A.  I  cannot  say,  I  never  heard  of 
any  appointment  that  he  had,  save  that  I  heard*  as  a 
common  report  in  Wexford*  that  he  went  to  houses, 
and  took  inventories  of  goods  and  provisions 

Q  Was  there  any  man  of  as  much  consequence  as 
Mr.  Grogan  among  the  rebels  in  Wexford  ?  A  I  do 
not  believe  there  was  a  man  of  half  his  property ;  I  be* 
lieve  he  was  the  richest  man  in  the  county. 

Q  If  Mr.  Grogan  was  really  and  truly  inclined  to 
the  rebel  parry,  would  he  not  have  had  a  high  situation  in 
Wexford?  A.  I  should  have  supposed,  from  his  fortune 
and  consequence,  he  should  have  had  the  first  situation, 
if  he  were  inclined  to  be  a  rebel. 

Q.  Might  not  his  infirmities  and  years  have  prevented 
him  from  enjoying  such  a  situation  ?  A.  I  do  think 
myself  they  ought  to  have  prevented  him. — The  rebels 
might  have  paid  him  some  compliment,  if  he  sincerely 
joined  them. 

Q.  Do  you  know  that  Mr.  Grogan  was  paM  that 
compliment  which  his  situation  called  for,  independent 
of  giving  him  an  active  situation  ?  A.  I  know  not  how 
to  answer  that  question  ;  I  did  not  hear  they  paid  him 
such  compliment. 

Q.  By  Mr.  Mason. — Supposing  Mr.  Grogan  to  have 
been  a  loyal  subject,  would  he  not  have  run  more  hazard 
in  going  back  to  Wexford,  after  its  evacuation,  than  by 
going  with  the  King's  troops  ?  A.  I  think,  if  he  went 
to  Wexford,  he  would  •,  but  he  did  not  go  to  Wexford  ; 
he  went  to  his  own  house. — Every  loyal  subject  might 
have  been  murdered,  upon  the  rebels  marching  in. 
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Q.  Mr.  Grogan's  house  was  within  a  mile  and  a 
quarter  of  Wexford  ?     A.  Two  miles  and  a  half. 

Q.  Did  that  make  any  great  difference,  with  regard 
to  the  danger  of  his  being  murdered  ?  A.  The  danger 
was  very  much  lessened ;  because  a  man,  who  hid 
himself  the  first  day,  had  a  great  chance  of  escaping.  I 
had  myself  a  brother-in-law,  who  escaped  the  first  day  -r 
he  would  not  have  been  spared,  if  he  had  been  caught 
the  first  time* 

Gabriel  Cottany. 

Q.  By  Counsel. — What  is  your  profession  ?  A.  A. 
publican. 

Q.  Where  ?     A.  In  the  town  of  Wexfoixl. 

Q.  In  what  way  of  life  were  you,  before  you  went  to 
live  there  ?  A.  In  the  army.  I  was  in  the  American 
war,  and  afterwards  in  the  East-India  Company's  ser- 
vice. 

Q.  Were  you  employed  the  day  the  troops  left  Wex- 
ford ?  A.  I  was  employed,  at  a  six-pounder,  by  Dr. 
Jacob  and  Captain  Ogle,  to  defend  John-street. 

Q.  What  did  you  do  with  the  six-pounder,  upon  the 
retreat  of  the  army  ?  A.  They  left  me  the  six-pounder. 
Not  knowing  where  the  forces  were  going  to,  I  got  the 
six-pounder  upon  a  car,  and  brought  it  to  the  bridge. 
I  found  the  troops  all  retreating  5  I  saw  Mr.  Grogan's 
carriage  there ;  I  asked  the  coachman  for  one  of  the 
horses,  to  yoke  to  the  car,  to  bring  it  after  the  army  ; 
the  man  refused  ;  Mr.  Grogan  came  up,  and  desired 
the  man  to  give  me  a  horse,  or  both,  if  I  wanted  them, 
for  the  purpose  I  mentioned. 

Q-  What  did  you  do  ?  A.  The  horses  were  taken 
put,  and  neither  of  them  would  draw  5  upon  which, 
thinking  the  enemy  were  upon  the  eve  of  entering  the 
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town,  I  spiked  the  gun,  lest  it  should  fall  into  their 
Lands,  and  went  after  the  army. 

Q.  Had  you  any  conversation  with  Mr.  Grogan  upon 
that  occasion,  with  respect  to  the  movement  of  the  army, 
or  with  regard  to  the  rebels  ?     A.  Mr.  Grogan  went  off 
after  the  army  ;  I  overtook  him  about  three-quarters  of 
a  mile  j  a   conversation  ensued,  about  the  horses  not 
drawing ;  he  said  they  were  young  horses,  and  not  pro- 
perly broke  in  \  he  then  asked  me  if  I  knew  where  the 
army  were  going  ;    I  said  I  could  not  tell ;    he  said  he 
wondered  the   army  would  leave  the  town,    as  he  did 
every  thing  to  keep  them,  by  sending  them  provisions, 
and  seemed  much  dejected.     I  walked  on  a  good  piece 
with  him  *,  heard  a   firing  towards  the  front;    I  then 
walked  on  to  regain  the  front,  and  separated  from  Mr. 
Grogan,  and  never  saw  him  afterwards. 

Q.  Had  he  any  servant  or  attendant  with  him  at  that 
time  ?     A.  He  had  not. 

Q.  Was  he  in  any  sort  prepared  for  a  long  march  ? 
A.  I  do  not  think  he  was. 

Q.  At  what  distance  was  he  from  his  own  house  ? —  - 
A.  I  cannot  justly  say. , 

Q.  By  Mr.  Cook — Did  Mr.  Grogan  seem  to  you  to 
be  in  a  very  infirm  state  ?  A.  He  did  not  seem  in  a 
very  infirm  state. 

Q.  Was  he  not  able  to  tide  with  the  army  ?  A.  He 
was  able  to  walk  his  horse  5  I  was  able  to  overtake  him 
on  foot,  though  he  had  ten  minutes  start  over  me. 

Q.  By  Mr.  Daly. — For  what  length  of  time  did  you 
remain  with  the  King's  army  ?  A.  I  went  to  Duncan- 
non,  and  served  as  a  gunner  there,  till  Wexford  was 
re-taken. 

Q.  By  Mr,  Ogle. — Did  you  not  get  orders  to  retreat  ? 
A,  I  did  not-,  I  got  no  orders  whatever. 
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Q.  What  sort  of  a  gun  was  it  you  had  ?  A.  A  short 
six-pounder. 

Q.  What  carriage  was  it  upon  ?     A.  A  ship  carriage, 

Q.  Did  I  ask  you,  had  you  any  port  fire  ?  A.  You 
did  ;  I  said  I  had  not. 

Q.  Wh§t  did  you  show  me  as  a  substitute  ?  A.  A 
piece  of  wood. 

Q.  What  do  you  mean  by  saying,  that  Captain  Ogle 
left  you  and  your,  gun  ?  A.  The  corps  marched  away  5 
I  did  not  hear  any  orders  for  a  retreat ;  there  was  one 
man  left  with  me ;  he  deserted  ;  I  got  off,  at  the  time 
the  bridge  was  on  fire. 

Mr.  Ogle. — The  bridge  was  on  fire  at  three  o'clock  iu 
the  morning  j  I  retreated  at  eleven. 

Arthur  Murphy. 

Q.  By  Counsel. — J)o  you  recollect  the  Monday  pre* 
ceding  the  evacuation  of  Wexford  ?     A.  I  do. 

Qv  Where  were  you  that  day  ?     A.  In  Wexford. 

Q.  Did  you  see  Cornelius  Grogan  that  day  ?  A.  I 
did. 

Q,  What  conversation  had  you  with  him  ?  A.  That 
day  Captain  John  Grogan  went  to  Water  ford,  to  escort 
Mr.  Stanley,  one  of  the  Judges.  I  offered  my  services 
as  a  volunteer  to  his  troop  5  and,  in  the  absence  of  the 
Captain  and  Lieutenant,  they  chose  me  to  command 
them.  Mr.  Ogle  came  in>  and  Colonel  Maxwell ;  and 
among  other  matters  of  conversation,  I  recollect  it  was 
mentioned,  that  John  Grogan  had  four  ship  guns,  which 
ought  to  be  removed.  Mr.  Cornelius  Grogan  seemed 
much  pleased  at  the  information,  and  went  immediately 
to  the  Commanding  Officer  about  them  j  he  then  went 
to  the  quay  for  a  boat,  and  offered  any  money  the  men 
would  ask  5  he  sent  men  also  by  land  to  prepare  the 
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guns,  that  there  should  be  no  delay ;  a  boat  was  pro- 
cured, and  sent  off  5  the  guns  were  brought  in,  and  one 
of  them  was  prepared  for  the  defence  of  the  town. 

Q.  Did  Mr.  Grogan  appear  to  be  in  an  infirm  state 
of  health  ?  A.  I  am  sure  he  could  not  put  cne  foot  the 
length  of  his  shoe  before  the  other,  without  assistance; 
he  had  gouty  shoes  ;  he  was  very  feeble  in  his  limbs  5 
but  as  to  his  bodily  infirmities,  I  cannot  say. 

Q.  Did   he    appear  as  active  in  the  defence  of  the 
town,  as  his  infirm  state  of  health  would  permit  ? 
A.  From  every  thing  I  saw,  he  was  zealous  and  anxious 
as  I  was  ;  and  I  was  as  zealous  as  any  subject  the  King 
had, 

O.  After  the  town  was  evacuated,  did  you  see  Mr. 
Grogan,  or  had  you  any  conversation  with  him  ? 
A»  When  the  town  was  evacuated,  our  troop  was  the 
last  that  left  the  town  ;"the  army  had  marched  a  quar- 
ter of  a  mile  before  we  marched  ;  Captain  Grogan  Knox 
was  at  the  head,  I  at  the  rere  ;  after  we  had  got  a  mile, 
there  were  some  of  our  people  not  as  well  affected  as 
they  ought,  and  were  turning  down  lanes;  I  went  after 
them,  to  see  what  they  were  about ;  I  met  Cornelius 
Grogan  ;  he  was  carrying  a  soldier's  musket  upon  his 
horse,  for  the  soldier  was  lame,  and  not  able  to  carry 
it.  I  had  some  conversation  with  him,  but  he  was  much 
dejected;  he  asked  me,  did  I  know  where  the  troops 
were  going ;  I  said  I  did  not,  except  they  were  going 
to  Duncannon  fort,  or  some  place  of  safety,  he  said  that 
was  a  great  ride,  which  he  thought  he  was  not  able  to 
perform. 

Q.  He  appeared  very  much  dejected  ?    A.  very  much. 

Q.  Did  he  proceed  any  further  ?  A.  He  proceeded 
with  me  some  way,  till  we  came  to  the  cross  roads,  and 
we  met  an  old  woman*  who  cried  out,  M  The  lord  have 
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-  i 
m ere f  on  you  all !  for  there  are  ten  thousand  rebels  be- 

fore  you,  who  will  cut  you  all  to  pieces  !"     I  then  rode 

off  to  the  troop,    to  let  them  know  what  I  heard,  to 

prepare  for  action  ;  and  saw  Mr.  Grogan  no  more. 

Q.  Did  an  action  take  place  shortly  after  ?  A.  In  a 
very  short  time  after,  in  less  than  half  an  hour. 

Q.  How  many  miles  from  Wexford  did  you  part 
from  Mr.  Grogan?     A.  Three  or  four  miles. 

Q.  By  Mr.  Martin. — Was  the  retreat  of  the  army 
effected  with  infinite  less  loss  than,  according  to  circum- 
stances, they  had  a  right  to  expect,  when  they  set  out  ? 
A.  At  first  we  had  great  apprehensions ;  we  thought 
there  was  a  large  party  to  cut  off  our  retreat ;  but  it 
was  only  a  small  party,  whom  we  soon  settled  ;  I  had 
no  danger,  but  I  cannot  answer  for  the  minds  of  other 
men. 

Q.  By  Mr.  Moore. — Why  did  not  Mr.  Grogan  pro- 
ceed along  with  the  army  ?  A.  I  declare  it  is  a  question 
I  cannot  answer  satisfactorily,  nor  any  man  who  was  in 
my  situation ;  I  can  only  say,  from  what  I  observed, 
that  if  no  enemy  appeared,  I  believe  he  had  every  in- 
tention of  following  us  to  Duncannon  fort;  but  what 
the  cause  of  his  retreat  was,  I  cannot  say.  His  brother, 
our  Captain,  did  not  know  of  his  being  there  till  I 
told  him. 

Q.  Mention  the  manner  of  Mr.  Grogan's  ceasing  to 
follow  ?  A.I  met  Cottany  on  the  road  j  he  told  me  he 
had  passed  by  Mr.  Grogan,  at  the  steps  where  I  left 
him  \  the  firing  began  ;  1  rode  up,  to  have  the  men 
formed  in  columns  upon  the  road  \  and  was  too  much 
engaged,  to  mind  any  individual. 

Q.  By  Mr.  Martin. — When  the  old  woman  told  you 
of  the  ten  thousand  men,    Mr.  Grogan  disappeared  P 
A.    No,    Sir;     I  disappeared    to  him ;    for  I  clapped 
spurs  to  my  horse,  and  rode  to  the  front 
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Q.  How  many  men  were  of  your  party  ?  A.  From 
the  number  of  corps,  and  the  supplementary,  there  was 
about  one  thousand  men,  horse  and  foot. 

Q.  Had  Mr.  Grogan  a  servant  ?     A.  No. 

Q.  By  Mr.  Ogle — Do  you  recollect  the  line  of  march  ? 
A.  I  do  not  exactly ;  you  marched  next  the  Donegal  •, 
we  were  the  last  troop,  and  I  was  last  of  all. 

Q.  You  said  there  were  one  thousand  men  upon  the 
retreat  ?  A.  No ;  I  say  there  were  one  thousand  in 
Wexford  ;  we  had  three  hundred  and  fifty  on  the  retreat. 

Q.  By  Mr.  Martin. — How  many  did  the  retreating 
army  consist  of,  when  Mr.  Grogan  left  you  ?  A.  Two 
hundred  of  the  Donegal  *,  fifty  or  sixty  of  Mr.  Ogle's 
corps  ;  some  North  Cork  ;  some  of  the  Taghmon,  and 
some  Enniscorthy.  I  knew  the  horsemen,  for  I  sup- 
ported some  of  them  ;  that  is  the  reason  I  knew  them 
so  well;  there  were  some  followers,  scattered  men  of 
other  corps. 

Q.  Was  Mr.  Grogan  capable  of  going  on  with  the 
army  ?  A.  That  is  a  question  I  cannot  answer.  My 
belief  is,  he  would  have  gone  as  far  as  he  could,  if  that 
alarm  had  not  been  excited, 

Q.  By  Mr,  Dobbs. — How  do  you  account  for  one 
thousand  men  being  in  the  town,  and  only  three  hun- 
dred and  fifty  upon  the  retreat  .?.  A.  The  North  Cork 
and  Mr.  Pounden's  corps  went  another  way  ;  and  as  to 
the  others,  their  officers  left  them,  and  they  shifted  for 
themselves.  The  officers  ceased  to  command  them, 
and  they  could  not  command  themselves  ;  if  Mr.  Grogan 
had  presence  of  mind  to  stay  with  us,  he  might  have 
been  safe  ;  some  of  the  scattered  men  joined  us. 
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Joim  Devereaux.    ' 

Q.  By  CounscL-^Yoxi  were  servant  to  the  late  Mrs 
Grogan  ?     A.  Yes,  Sir. 

Q.  How  long  did  you  live  with  Mr.  Grogan  ?- 


A.  About  fourteen  years,  and  the  same  with  his  father. 

Q.  Were  you  living  with  Mr.  Grogan  at  the  time  of 
the  late  rebellion  at  Wexford  ?     A.  I  was. 

Q.  Had  he  been  from  home  shortly  before  that  rebel- 
lion broke  out,  and  where  ?  A.  He  had  been  in  Dub- 
lin a  month  or  five  weeks,  upon  Jaw  business. 

Q.  When  did  he  return  to  Wexford  ?  A.  About 
the  15th  of  May. 

Q.  Do  you  recollect,  Upon  your  master's  return,  whe- 
ther he  found  the   country  in  a  disturbed   state  ? 

A.  He  was  very  apprehensive  of  it. 

Q.  Do  you  recollect  any  steps  he  took  in  come* 
quence  ?  A.  He  sent  notices  to  two  parish  priests,  to 
warn  their  parishioners,  on  Whitsunday,  to  come  in, 
and  take  the  oath  of  allegiance.  There  came  200  before 
him,  who  took  the  oath  $  and  he  advised  them  to  go 
home  to  their  business,  and  not  to  mind  the  disturbances* 

Q.  Do  you  recollect  his  sending  any  message  to  Wex- 
ford, relative  to  the  state  ©f  the  country  ?     A.  I  do. 

Q.  When  was  that  ?  A.  On  Tuesday  after  that 
Sunday* 

Q.  W7hat  was  the  nature  of  it  f  A.  To  acquaint  the 
General  of  his  Majesty's  army  of  the  disturbances  that 
were  expected,  and  to  send  some  cavalry  to  take  away 
the  swivel  guns,  which  he  had  since  the  year  1782,  lest 
the  rebels  should  take  them,  in  their  way  to  Wexford. 

Q.  Was  he  in  an  infirm  state  of  health  ?  A.  He 
was ;  he  had  frequent  attacks,  often  four  or  five  times  in 
the  year. 
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Q.  How  did  he  use  to  travel  ?  A.  He  generally  rode, 
for  exercise ;  but  when  he  went  a  distance,  he  always 
went  in  the  carriage. 

Q.  The  day  the  army  retreated  from  Wexford,  where 
were  you  ?     A.  At  my  master's  house. 

Q.  Did  you  see  Mr.  Bagnal  Harvey  at  your  master's 
house  ?  A.  Very  often  ;  but  he  has  not  dined  there 
twice  within  the  last  twelve  months. 

Q.    Did  you    know  Mr.    Edward    Fitzgerald  ?< 

A.  No,  Sir, 

Q.  Did  your  master  dine  out  often?  A.  He  did 
sometimes. 

Q.  Did  he  dine  often  at  Mr.  Harvey's  ?  A.  I  do 
not  believe  he  dined  there  once  those  two  years. 

Q.  You  never  saw  Edward  Fitzgerald  in  his  house  ? 
A.  Never,  to  my  knowledge. 

Q.  Your  master  went  to  Wexford  that  day  ?     A.  Yes. 

Q.  Did  he  return  home  ?     A.  Yes. 

Q.  How  did  he  return  ?     A.  He  rode  back. 

Q.  Was  any  body  with  him  ?  A.  No,  Sir  •,  he  took 
his  carriage,  and  a  led  horse,  to  ride  through  the  bar- 
riers, as  the  carriage  was  not  admitted.  He  told  me 
the  servant's  horse  was  pressed  by  some  of  the  officers. 
He  assisted,  the  day  the  cannon  were  sent  off,  in  put- 
ting them  upon  the  car,  and  made  me  collect  about  a 
couple  of  dozen  of  balls,  and  place  them  on  the  car 
along  with  the  cannon. 

Q.  Did  he  send  you  of  any  message  ?  He  sent  me 
to  Wexford,  to  bring  intelligence  of  what  became  of  the 
town,  and  what  became  of  die  army,  and  whether  the 
rebels  had  gone  in. 

Q.  Did  you  go  to  Wexford  ?     A.I  did. 

Q.  What  happened  to  you  ?  A.  A  party  of  the  re- 
bels  I  met  with,  threatened  my   life,  and  that  of  my 
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master,  for  having  sent  the  cannon  to  the  town  the  day 
before. 

Q.  Did  you  return  home  that  night  ?  A.  I  did  ;  I 
was  in  fear  and  terror,  as  I  went  along  *,  about  twelve 
or  one,  a  party  came,  and  obliged  me  to  open  the  door, 
or  they  would  break  it  in  ;  they  were  about  100  men  5 
they  demanded  he  should  be  brought  out  of  his  bed  . 
I  brought  him  out  of  his  bed  to  the  court-yard,  to 
the  rebels. 

Q.  Do  you  recollect  who  commanded  that  party  ? 
A.  One  O'Brien ;  and  he  ordered  me  to  get  a  light, 
and  made  many  more  go  round  the  house  with  it,  search- 
ing for  arms,  which  he  distributed  among  his  men. 

Q.  What  had  O'Brien  been  ?  A.  A  schoolmaster, 
in, the  neighbourhood. 

Q.  Did  any  other  visitors  come  to  the  house  that 
night,  or  the  morning  after. 

A.  There  were;  about  six  or  seven  in  the  morning  of 
the  31st,  a  party  came  to  the  house  *,  my  master  had 
gone  to  bed,  and  he  was  obliged  to  get  up,  and  come 
again  to  the  court-yard  to  the  party ;  there  were  some 
of  the  Wexford  fishermen  among  them  5  they  brought 
some  black  cattle,  and  drove  25  wethers  into  the  yard; 
one  of  the  men,  on  horseback,  wanted  to  swear  my 
master  to  be  a  united  man,  or  a  rebel,  which  he  refused ; 
and  upon  his  refusing,  he  presented  a  gun  at  him,  and 
asked  him  would  he  rather  lose  his  life  than  his  honor  ; 
he  told  them  he  would. 

Q.  Did  he  take  the  oath  ?  A .  No,  he  would  not ; 
but  they  then  demanded  all  the  servants  in  the  house, 
or  they  would  burn  the  house.  They  obliged  all  the  ser- 
vants they  could  meet,  except  myself,  to  go  with  them. 

Q.  Mention  whether  they  did  any  further  act  ?■■ 
A.  No,  but  drove  eight  or  ten  bullocks  and  twenty^five 
wethers  to  Wexford. 


-    75 

Q.  This  was  about  six  or  seven  o'clock  on  the  morn- 
ing of  Thursday  ?     A.  It  was. 

Q.  Did  your  master  continue  in  his  house  after  this, 
or  did  you  see  any  other  people  come  there  ?  A.  I  did  j 
a  party  came  to  take  him. 

Q.  What  time  was  that  ?  A.  I  am  not  certain  as  to 
the  time,  whether  it  was  the  same  day,  or  a  day  after- 
wards ;  we  were  in  great  confusion  *,  they  took  him, 
and  wanted  to  bring  him  to  the  camp  at  Wexford  j  he 
begged  time  to  prepare;  O'Brien  had  sent  the  first 
party,  consisting  of  five  or  six;  afterwards  O'Brien 
came  himself,  and  a  party  of  three  hundred  men  with 
him  ;  when  O'Brien  came,  he  took  off  my  master's  hat, 
and  desired  me  to  get  a  white  handkerchief  round  it, 
as  a  band. 

Q.  When  did  you  see  your  master  again  ?  A-  He 
came  home  about  four  o'clock  the  same  day. 

Q.  Was  there  a  guard  at  your  house  ?  A.  There 
was  a  guard  constantly  there. 

Q.  Were  you  in  the  house  all  the  time  ?  A.  I  was  ; 
my  master  never  took  me  from  home,  unless  he  intended 
to  stay  some  time. 

Q.  How  long  did  your  master  remain  at  home,  after 
returning,  the  day  O'Brien  took  him  ?  A.  He  was 
brought  back,  and  remained  at  home,  except  that  he 
used  to  go  as  far  as  Wexford,  and  about  the  neigh- 
bourhood,. 

Q.  For  what  purpose  did  he  take  these  rides  ?  A.I 
understood  he  was  ordered  by  the  committee  to  super- 
intend provisions,  as  there  was  a  scarcity  apprehended, 
because  the  cattle  were  destroying  the  corn,  and  no  care 
was  taken  of  it. 

Q.  Was  he  afterwards  compelled  to  leave  home  ?-■  — 
A.  There  was  a  letter  brought  by  a  party  of  the  rebel 
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army,  the  evening  before  the  battle  of  Ross,  as  under- 
stood, from  Mr.  Harvey  ;  the  person  who  brought  it, 
told  me  it  was  from  Mr.  Harvey,  desiring  he  wrould  go 
the  next  morning  to  the  camp  at  Scullabogue. 

Q.  Did  the  guard  remain  that  night  ?  A.  No  ;  they 
went  away,  and  returned  next  morning,  and  took  my 
master  away  in  his  carriage. 

Q.  Do  you  know  whether  he  went  of  his  own  free 
will,  or  otherwise?  A»  .!■  am  confident  it  was  against 
his  will. 

Q  Did  he  return  again  ?  A.  He  returned  again 
about  seven  the  same  evening. 

Q.  What  distance  was  the  camp  at  Scullabogue  from 
his  house?  A.  It  is  four  or  five  miles  from  Ross,  and 
Ross  is  about  nineteen  or  twenty  miles  from  our  house. 

Q.  You  did  not  accompany  him  ?     A.  No. 

Q.  Did  you  hear  him  say  any  thing  upon  his  return  ? 
A.  He  expressed  how  he  was  shocked  with  the  proceed* 
ing  at  Scullabogue,  where  several  were  put  to  death. 

Q.  Mr.  Grogan  was  himself  a  Protestant?  A»  He 
was. 

Q.  You  are  a  Roman  Catholic?     A.  Yes, 

Q.  Did  your  master  continue  at  his  own  house  from 
that  time  ?  A.  Yes,  except  merely  riding  for  his  health* 
a  n   doing   he  other  business  I  mentioned. 

Q.  Did  he  do  any  act,  in  aid  of  the  rebels,  except 
what  you  mentioned?  A.  Nothing,  except  what  I 
mentioned.  He  wanted  all  the  old  men  and  women  to 
go  and  weed  the  corn,  and  not  let  it  be  lost ;  for  they 
broke  all  the  gates,  and  allowTed  cattle  to  gQ  through  it. 

Q.  Your  master  did  not  carry  arms  ?     A.  He  did  not* 

Q.  Did  he  wear  a  sword  ?  A.  I  do  not  recollect  that 
I  saw  him  wear  a  sword  since  he  was  a  volunteer. 

Q.  Could  he  have  worn  one,  without  your  knowledge  ^ 
A.  No,  I  think  hot. 
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Q.  And  he  went  in  a  carriage,  without  a  saddle  horse  ? 
A.  He  had  no  saddle  horse,  for  the  rebels  took  away 
his  best  horses  ;  a  party  came  after  this,  at  two  different 
times,  to  search  the  house  for  what  they  called  Orange- 
men and  arms. 

Q  During  all  this  period,  was  there  ever  any  meet- 
ing at  his  house  of  any  of  the  leaders  of  the  rebels  ? — 
A.  Never,  to  my  knowledge,  nor  could  there  be  meet- 
ings in  his  house  unknown  to  me.  There  was  a  blun- 
derbuss taken  from  my  master,  which  was  delivered 
from  guard  to  guard. 

Q.  Did  your  master  continue  in  this  way  in  his  house, 
until  the  re-taking  of  Wexford  ?  A.  He  did  ;  and  was  so 
apprehensive  and  afraid  of  the  rebels  burning  the  house, 
that  he  put  his  papers  into  a  box,  and  hid  them  in  a 
sewer.  They  were  all  scattered  through  the  country 
afterwards  ;  I  found  some  of  them,  after  the  army  left 
the  house,  scattered  in  a  wood ;  half  of  them  never 
were  recovered. 

Q.  Upon  the  re-taking  of  Wexford,  did  Mr.  Gro- 
gan  fly,  or  betray  any  symptoms  of  fear  ?     A.  He  did 
not;  he  had  walked  out,  and  upon  his  return  found  the 
place  filled  with  soldiers.     He  was  brought  to  town  on 
Saturday ;  tried  on  Tuesday,  and  executed  on  Wednes- 
day.   They  took  four  coach-horses,  and  two  other  horses. 
Q.  What  day  of  the  month  was  it  ?    A.  I  cannot  say. 
Q.  IJow  soon  after  the  re-taking  of  Wexford  ? 
A.  The  second  day;  for  I  went  along  with  him,  to 
attend  him  in  Wexford. 

Q.  He  was  confined  in  Wexford  ?  A.  He  was  kept 
two  days  at  Mrs.  Good's,  at  a  lodging  ;  he  slept  on  the 
boards,  with  a  guard  in  the  room.  On  Monday  he 
was  taken  to  the  gaol ;  on  Tuesday  he  sent  me  out,  to 
see  if  I  could  collect  any  of  the  witnesses  who  could 
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prove  his  being  taken  by  force  ;  I  could  not  find  them  % 
he  said  he  had  got  the  trial  put  off  for  two  hours. 

Q.  Had  he  any  of  his  brothers,  or  any  friend  to  as- 
sist him  ?     A.  No,  Sir. 

Q.  Do  you  recollect,  whether,  before  the  army  came 
to  take  him,  he  sent  any  message  to  make  inquiries?—- 
A.  He  did  send  a  man  to  inquire,  who  met  some  cavalry, 
and  was  wounded. 

Q.   What  day  was  that?     A.  Friday. 
Q.  By  Mr,  Attorney  General.  —You  were  examined 
at  Wexford  before  the  Court  Martial?     A.  I  was. 

Q.  Have  you  told  to  this  Committee  all  that  happen- 
ed to  your  master,  the  first  morning  the  party  in  arms 
came  to  him?  A*  To  the  best  of  my  recollection  I 
have  ;   I  may  be  mistaken. 

Q.  Who  was  the  man  that  presented  the  gun  ?  A.  I 
do  not  know  j  I  never  saw  him  before  or  since  the  rebel- 
lion. 

Q.  Why  was  it  your  master  sent  for  O'Brien,  the 
schoolmaster,  that  morning  ?     A.  I  do  not  know. 

Q.  He  sent  also  for  father  O'Connor,  and^ook  his 
advice  upon  the  oath ;  you  did  not  overhear  the  con- 
versation ?    ,A.  No,  Sir. 

Q.  They  were  shut  up  in  a  room  together  ?  A.  They 
were. 

Q,  Where  were  you  during  that  time  ?     A.  Attend- 
ing my  own  business;    being  my  master's  own  man,  I 
had  the  care  of  the  place,  and  did  not  attend  to  them. 
Q.  You  heard  your  master  talk  of  the  oath  afterwards  ? 
A.  I  did. 

Q.    How  long  after  the  conversation,  did  your  mas 
ter  tell  you  of  it  ?     A.  I  cannot  tell  \  I  do  not  know 
but  it  was  after. 

Q.  Recollect  what  kind  of  explanation  your  master 
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told  you  O'Connor  gave  of  that  oath  ?     A.  I  do  not 
recollect ;  it  did  not  concern  me. 

Q.  He  told  you  that  O'Connor  satisfied  his  mind? 
A.  I  do  not  say  satisfied  him,    but  shewed  the  conse- 
quences before  him ;  my  master  told  me  that  O'Brien  forced 
him  to  take  the  oath. 

Q.  How  soon  did  O'Brien  come  to  the  house  ?  A.  I 
cannot  say. 

Q.  Was  it  the  same  day  or  not?  A.  I  really  cannot 
tell. 

Q.  What  was  Pat.  O'Brien  ?  A.  He  was  a  school* 
master. 

Q.  Did  you  ever  see  him  write?    A.  No,  never. 

Q.  Would  you  know  his  hand- writing  ?  A.  No,  I 
would  not. 

Q.  How  near  did  he  live  to  your  master's  house  ?— « 
A.  The  school,   I  think,  was  about  a  mile. 

Q.  You  cannot  recollect  how  soon  O'Brien  came  ?— » 
A.  I  cannot. 

Q.  He  was  an  officer  ?     A.  He  was  stiled  captain. 

Q.  He  came  after  this,  to  swear  your  master  ?  A.  He 
did. 

Q.  He  was  not  with  the  first  party  that  came,  when 
the  gun  was  presented?  A.  No,  not  that  time;  but 
he  was  among  the  first  who  came  for  arms. 

Q.  You  said  you  did  not  know  when  he  came  to  swear 
your  master  ?  A.  I  was  not  present  when  he  was  sworn ; 
my  master  told  me  that  O'Brien  had  obliged  him  to 
swear, 

Q.  You  do  not  know,  of  course,  who  came  with 
O'Brien ;  for  aught  you  know,  O'Brien  came  alone  ? 
A.  I  cannot  tell  whether  at  that  time  he  came  alone  or 

not.  ',..-..  

Q.  Did  Pat,  O'Brien  give  your  master  a  certificate 
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of  his  having  taken  the  oath ;  the  certificate  that  was  pro. 
duced  at  the  court  martial  ?  A.  I  did  not  see  any  note 
or  paper  produced. 

Q.  There  was  a  guard  put  upon  the  house  5  that  was 
to  guard  jour  master  ?     A.  I  believe  so. 

Q.  Did  you  ride  abroad  with  your  master  ?  A.  No  j 
the  footman  generally  went  with  him. 

Q.  What  was  his  name?     A.  James  Furlong. 

Q.  He  went  with  your  master  to  Mr.  Kellett's?— 
A.  He  did. 

Q.  Mr.  Kellett  wrote  a  note  to  your  master?  A.  He 
did. 

Q.  Mr.  Kellett  was  in  great  distress  ?     A.  I  heard  so. 

Q.  How  far  is  Kellett's  from  your  master's  ? 
A.  Something  better  than  a  mile. 

Q.  Was  Furlong  the  man  who  went  with  your  mas- 
ter to  Mr.  Edward's  ?  A.  He  never  took  more  than 
one  j  Mr.  Meyler  used  to  accompany  him  sometimes. 

Q.  You  were  not  at  Mr.  Kellett's  the  day  you  mas- 
ter was  there  ?     A.   I  was  there  afterwards. 

Q.  When  he  went  to  take  an  account  of  the  things  ?— 
A.  I  heard  him  say  he  went  to  see  Mr.  Kellett  in  the 
gaol. 

Q.  Did  he  take  bread  there  to  him?  A.  No;  he 
took  bread  one  day,  but  what  he  did  with  it  I  cannot 
tell. 

Q.  Did  he  tell  you  of  his  bringing  bread  to  Mr. 
Kellett  ?  A.  He  did  not ;  but  I  heard  him  speak  kind- 
ly of  him. 

Q.  The  letter  was  delivered  before  the  battle  of  Ross  ; 
was  it  sealed  ?     A.  I  understood  it  was  not  sealed. 

Q  You  saw  the  paper  sent  open  to  your  master,  and 
it  contained  an  order  ?  A.I  saw  it,  but  did  not  read 
it ;  the  man  who  brought  it,  saiq1  it  was  an  order. 
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(J.  Who  brought  it  ?     A.   William  Barry. 
Qi  Were  there  any  others?     A    Four  or  five  more* 
Q     Mention   their   names  ?     A.    One    Byrne,   and 
others,  I  do  not  recollect. 

Q  Was  it  the  same  day  you  saw  it  in  your  master's 
hands  ?     A.  The  same  evening 

Q.  Did  your  master  read  it  to  you  ?  A.  No ;  but 
he  told  me  Mr.  Harvey  wrote  an  order  for  him  to  go 
to  Carrick  Byrne. 

Q.  When  did  your  master  order  the  carriage  ? 

A.  He  ordered  it  in  the  night,  when  the  guard  came  5 
the  two  horses  ordered  were  not  shod,  and  they  were 
sent  to  the  forge  in  the  morning. 

Q.  Did  not  the  whole  country  know  there  was  a  camp 
at  Carrick  Byrne,  and  did  not  your  master  know  it? 
A.   I  cannot  say. 

Q.  Who  rode  after  the  carriage  that  day  ?  A.  Fur* 
long. 

Q.  Upon  a  saddle  horse?  A.  To  the  best  of  my 
knowledge  ;  it  might  be  a  carriage  horse. 

Q.  Did  your  master  mention  any  thing  of  a  battle  at 
Ross  ?  A,  He  told  me  there  was  a  battle  at  Ross,  and 
exclaimed  against  the  cruelty  a*  Scullabogue.  He  said 
he  left  the  carriage,  the  horses  being  tired,  and  that  he 
rode  the  servant's  horse  a  little  way  on,  but  returned  to 
the  carriage. 

Q.  He  did  not  go  to  Ross  ?  A.  No,  he  had  gone 
towards  Ross ;  he  was  then  terrified  at  hearing  the  firing; 
and  part  of  the  guard  went  to  meet  Mr.  Harvey,  and 
the  remainder  came  back  with  my  master. 

Q.  Did  you  hear  what  message  your  master  sent  by 
the  guard  ?     A.  I  did  not. 

Q.  Did  he  send  a  message  where  he  sent  the  guard  ? 
A,  I  do  not  know. 

M 
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Q.  What  part  of  the  day  did  your  master  first  find 
out  that  the  battle  at  Ross  was  going  on  ?  A.  I  heard 
an  account  of  it ;  we  all  heard  it  was  about  four  or  five 
in  the  morning. 

Q.  What  time  did  you  get  an  account  of  the  battle  ? 
A.  I  do  not  recollect  the  time;  but  we  had  an  account 
before  my  master  returned. 

Q.  What  other  persons  were  examined  besides  you, 
in  Wexford  ?  A.  Gabriel  Edmonds,  a  labourer,  and 
Gray,  the  steward. 

Q.  Did  your  master  tell  you  there  were  a  great  many 
people  running  away  from  Ross  ?     A.  He  did. 

Q.  That  they  were  beat  at  Ross  ?     A.  He  did. 

Q.  Did  he  tell  you  he  would  inform  Mr.  Kellett  and 
his  friends  in  gaol  of  it  ?  A.  No  ;  he  was  not  a  man 
of  that  cast,  to  tell  all  his  matters  to  me. 

Q.  Did  you  consider  it  a  trifle,  to  have  been  ordered 
to  go  to  the  camp  at  Carrick  Byrne  ?  A.  I  am  sure  he 
was  sorry  for  it  *,  he  did  not  know  for  what  he  was 
going  there. 

Q.  How  came  it,  that,  upon  the  first  examination, 
you  did  not  recollect  a  syllable  of  the  oath  and 
O'Connor  ?     A.  The  question  was  not  asked  me. 

Q.  If  your  master  was  constantly  guarded  by  men, 
placed  to  prevent  him  from  leaving  his  house,  how  came 
it  that  he  went  wherever  he  pleased,  with  one  servant 
only  ?  A.  They  had  guards  all  along  through  the 
country,  and  his  man  was  sworn  the  first  day  the  cattle 
were  taken  away,  and  he  got  permission  to  come  back, 
and  ride  out  with  my  master. 

Q.  Was  it  O'Brien  who  swore  him  ?  A.  No,  but 
the  man  who  threatened  to  shoot  my  master. 

Q.  Why  did  it  become  necessary  to  send  a  sworn 
servanjt  with  yt>ur  master,  after  your  master  himself  was 
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sworn/  A.  That  I  cannot  inform  you  of;  I  canno£ 
comprehend  the  reason,  but  he  vyas  the  man  who  always 
rode  with  him. 

Q.  Were  you  present  when  your  master  gave  the 
pass  ?     A,  I  was  not. 

Q.  Did  you  ever  hear  he  gave  a  pass  ?     A.I  did. 

Q.  Did  Furjong  ever  give  a  pass  ?      A»  I   believe 
not. 

Q.  Was  it  not  understood,  that  persons  who  gave 
passes  had  authority  so  to  do  ?  A.I  suppose  so ; 
I  understood  the  committee  in  Wexford  ordered  him. 

Q,  And  he  acted  under  their  authority  ;  was  it  not 
under  the  same  authority  that  he  took  an  account  of  the 
goods  and  provisions  in  the  country  ?     A.  I  cannot  say. 

Q.  Did  he  not  take  an  account  ?  A.  I  cannot  say  ; 
but  I  heard  he  gave  directions  not  to  have  any  waste  j 
for  there  was  much  damage  done  by  the  cattle. 

Q.  He  gave  no  directions  for  provisions  for  the  army 
of  the  rebels  ?     A.  I  t(o  not  know. 

Q.  What  did  he  do  at  Mr.  Kellett's  ?  A.  I  do  not 
know. 

Q.  What  did  you  hear  ?  A.  I  heard  he  went  there, 
as  to  other  places. 

Q.  He  went  to  Mr.  Edwards  ?     A.  I  heard  so. 

Q.  Did  you  not  swear,  before  the  Court  Martial* 
that  your  master  was  compelled  by  a  body  of  men  to 
take  the  oath  ?  A.  No  -,  I  said  he  told  me  he  was  com- 
pelled.    I  never  saw  him  take  the  oath. 

Q.  Did  you  not  swear,  before  the  Court  Martial,  that 
a  party  came  to  the  house  of  your  master,  and  com-, 
pelled  him,  by  threats,  to  take  the  oath  ?  A.  I  do  not 
recollect  that  I  swore  such  a  thing  \  I  do  not  suppose  I 
did,  as  my  master  told  me  O'Brien  came,  and  com* 
pelled  him  to  take  the  oath. 
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Q.  By  Mr.  O'Donnell— When  your  master  returned 
from  Dublin,  he  expected  there  would  be  a  rising  in  the 
county  of  Wexford  ?     A.  He  did. 

Q  How  many  days  after,  did  the  rising  break  out  } 
A.  In  eight  or  ten  days. 

Q.  When  your  master  left  Wexford,  were  the  people 
in  a  peaceable  disposition  ?  A.  There  had  been  some 
people  taken  into  custody. 

Q.  Was  it  on  the  same  night,  or  soon  after  his  return^ 
lie  sent  to  the  priests,  to  call  upon  the  people  to  take  the 
oath  of  allegiance  ?     A.  It  was  not  on  the  same  night. 

<Q*  Was  it  one  or  two  days  ?     A.  I  think  not. 

Q.  Was  it  five  ?     A.  Thereabouts. 

Q.  What  was  the  object  or  intention  of  your  master, 

in  sending  to  the  officer  to  take  away  the  arms  ? ? 

A.  For  fear  they  should  fall  into  the  hands  of  the  re^ 
bels ;  he  said  he  would  send  them  himself,  but  for  fear 
the  rebels  would  get  them  on  the  way. 

Q.  Then  he  was  apprehensive  that  the  arms,  which 
he  had  in  his  house,  might  fall  into  the  rebels'  hands  ? — 
A.  The  arms  had  been  taken  before,  except  those  swivels. 

Q.  Did  the  officer  send  for  the  arms,  and  what  were 
sent  ?  A.  Three  small  swivels,  with  the  carriages,  and 
some  balls. 

Q.  Flow  soon  after  that,  did  the  rebels  go  to  hi§ 
house  ?     A.  The  next  day. 

Q.  What  arms  were  they  you  said  they  found,  and 
divided  among  themselves  ?  A.  At  the  time  of  the 
volunteering,  he  had  some  musquets,  which  they  di- 
vided. 

Q.  How  many  were  there  ?  A.  I  do  not  know  the 
number. 

Q.  What  is  your  opinion  ?     A.  About  twelve* 

Q.  Which  would  be  of  more  service  to  the  rebels? 
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the  swivels  or  the  muskets  ?     A.   I  suppose  the  musr 
quets,  because  they  were  more  handy. 

Q.  Why  did  you  not  send  in  the  musquets,  as  well  as 
the  cannon  ?     A.  I  cannot  inform  you. 

Q    Were  there  any   swords   and  bayonets  ?- *U? 

A.  There  were. 

Q.  Did  the  rebels  get  them  also  ?  A.  They  did ; 
there  were  some  of  them  taken  with  my  master  to  Wex- 
ford •,  and  what  became  of  them,  I  cannot  tell ;  I  sup- 
pose they  fell  into  the  hands  of  the  military,  If  com* 
mon  robbers  had  attacked  the  house,  he  could  have 
made  defence  with  these  arms. 

Q.  Were  the  muskets  in  that  condition  to  be  fit  to 
attack  a  party  of  rebels  ?  A.  Some  were,  and  some 
were  not. 

Q.  What  quantity  of  powder  had  your  master  ? 
A.  There  was  some  in  a  little  cask.     I  had   got  two 
casks ;  one  for  Mr.  Kellett,  another  for  himself,    and 
the  remains  of  that  was  taken  away. 

Q.  How  long  ago  was  that  bought?     A.  Two  years, 
Q.   What  quantity  of  powder  was  in  that  cask,  at  the 
time  the  rebels  took  it  away  ?     A.   About  three  or  four 
pounds, 

Q.  What  weight  was  it  at  first?  A.  They  are  all 
generally  of  the  same  weight,  I  suppose  about  28lb. 

Q.  If  your  master  was  in  earnest,  about  sending  in 
the  arms,  why  did  he  not  send  in  the  powder  and  the 
musquets  ?  A.  I  cannot  answer  for  that ;  I  suppose 
he  was  desirous  to  keep  something  for  the  protection 
of  the  house. 

Q.  Did  you  conceive  that  your  master  was  a  prisoner 
in  his  own  house  5  an  '    i    you  ever  hear  of  any  of  the 

guard  refusing  to  let  your  master  pass  and  re-pass  ? 

A.  I  never  did  ;  wherever  he  chose  %o  go,  he  never 
"Went  but  as  I  told  you. 
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Q.  Did  he  ever  leli  the  guard  where  he  was  going  to  ? 
A.  I  cannot  tell. 

Q.  Were  the'passes  attended  to  by  the  guard  ?  A.  I 
cannot  tell. 

Q.  You  heard  of  his  giving  passes  ?  A.  I  did  hear  it. 

Q.  Were  they  attended  to,  as  you  heard  ?  A.  I 
have  heard  they  let  persons  pass  with  them, 

Q.  Did  you    conceive  yourself  a  prisoner  ?     A.  I 

Q.  Did  you  get  a  pass.     A.  I  never  had  occasion. 

Q.  Did  you  go  towards  the  gate  ?     A.   I  did. 

Q.  Did  you  not  want  a  pass  ?  A.  No,  for  I  had 
permission  to  remain  j  for  when  I  was  taken,  they  sent 
me  back  ;  and  having  taken  the  rest,  I  did  not  want  a 
pass. 

Q.  Did  you  ever  gp  out  upon  horseback,  after  the 
guards  were  put  there  ?  A.  I  have  ;  I  went  to  Wex- 
ford. . 

Q.  Had  you  a  pass?  A.  No  ;  they  had  a  pass- word 
among  themselves. 

Q.  Did  Mr.  Grogan  give  the  pass-word,  or  a  written 
pass  ?     A.I  heard  he  gave  one  written  pass. 

Q.  Did  he  give  yon  the  pass-word  ?     A.  No. 

Q.  Did  the  guard  give  you  a  pass-word  ?  A.  They 
did. 

Q.  How  came  you  to  have  the  pass-word,  and  not  to 
be  an  United  Irishman  ?     A.  I  was  sworn  by  them. 

Q.  What  was  the  oath  ?     A.  I  cannot  repeat  it. 

Q.  Was  it  at  the  same  time  that  your  master  was 
sworn,  that  you  were  sworn  ?     A.  No  j  it  was  after. 

Q.  Was  it  after  your  master  told  you  that  O'Connor 
had  explained  the  path,  so  that  any  man  might  take  it, 
that  you  took  it  ?     A.  I  do  not  recollect. 

Q.  Did  your  master  tell  you  that  the  priest  ex- 
plained the  oath  ?     A.  He  did. 
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Q.  Was  it  before  or  after  he  told  you,  that  he  took 
it  ?  A.  It  was  after  my  master  took  it,  that  I  was  oblig- 
ed to  take  it. 

Q.  How  long  after  your  master  was  sworn,   wereyou 

sworn  ?     A.  I  cannot  tell* 

Q.  Was  it  one  or  two  hours  ?  A.  It  was  not  the 
same  day. 

Q.  What  day  was  he  sworn  ?     A.  I  cannot  tell. 

Q.  Was  it  the  first  or  the  second  day  that  the  rebels 
came  ?     A.  It  was  neither. 

Q.  Was  it  the  third  or  fourth  day  ?  A*  It  was  after 
the  fourth  day. 

Q.  On  what  day  were  you  sworn  yourself  ?  A.  I  do 
not  know. 

Q.  It  was  not  the  first  day  ?     A.  No,  Sir. 

Q.  The  second  day  ?     A.  No,  Sir. 

Q.  The  third  day  ?  A.  I  am  not  certain  whether  it 
was  the  third  or  fourth  ;  it  Was  either  of  them  j  I  am 
not  sure. 

Q.  Was  it  before  or  after  your  master  went  to  Car- 
rick  Byrne  ?    A.  It  was  before. 

Q.  You  are  positive  you  were  sworn  after  your  mas- 
ter ?    A.  After  my  master  told  me  he  was  sworn. 

Q.  If  you  never  knew  the  time  when  your  master  wai 
sworn,  nor  when  he  told  you,  how  can  you  say  you  were 
sworn  after  ?  A.  I  do  not  recollect  at  either  times  *,  but 
I  know  I  was  sworn,  and  it  was  after  my  master  told  me 
he  was  sworn. 

Q.  Were  you  sworn  together  with  the  other  servants  ? 
A.  No. 

Q.  How  did  your  master  pass  the  guard,  and  you  re- 
main a  prisoner  ?     A.  I  cannot  comprehend  that. 

Q.  How  do  you  know  the  day  he  went  to  Mr. 
Kellett's  ?     A.  I  do  not  know ;  he  told  me  of  it. 
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Q.  Did  the  guard  express  any  uneasiness  at  the  time 
Mr.  Grogan  was  absent  ?  A.  I  do  not  understand  they 
did. 

Q.  If  your  master  conceived  he  was  a  prisoner,  and 
yet  passed  by  the  guard,  how  can  you  consider  him  to 
have  been  a  prisoner,  when  he  was  permitted  to  go  where- 
ever  he  chose,  with  one  servant  ?  A.  I  suppose  he  got 
a  pass;  I  cannot  say  whether  he  had  or  had  not;  the 
roads  were  guarded  all  round,  for  ten  miles. 

Q.  How  many  men  returned  home  with  your  mas- 
ter from  Carrick  Byrne  ?  A.  I  cannot  tell ;  three  or 
four ;  I  am  not  certain. 

Q.  How  many  wen:  with  him  ?     A.  Five  or  six. 

Q.  How  did  the  guard  go  with  him,  on  horseback  or 
on  foot  ?     A.  All  on  horseback. 

Q.  Were  they  armed  ?  A,  One  of  them  had  a 
sword;  the  man  who  brought  the  letter  had  it. 

Q.  By  Mr.  Daly. — Would  you  have  taken  the  united 
oath,  if  your  master  had  not  taken  it  ?  A.  I  would  so, 
through  fear ;  I  never  took  up  arms. 

Q.  Was  not  your  master  a  very  timid  man,  and  very 
easily  alarmed;  and  were  you  not  much  surprised  at 
finding  him  refuse  to  take  the  oath,  with  a  musket  at 
his  breast  ?     A.  I  was. 

Q.  What  religion  was  your  master  ?  A.  A  Protest* 
ant. 

Q.  What  was  his  motive  for  consulting  with  O'Con- 
nor upon  that  subject?  A.  I  cannot  say  whether  he 
consulted  with  him  or  not. 

Q.  Did  not  your  master  tell  you  he  consulted  with 
O'Connor  ?     A.  He  did  not. 

Q.  Did  you  not  say  before,  that  he  did  ?  A.  I  do 
not  recollect  that  I  said  so. 

Q.  Can  you  account,  at  this  moment,  why  your 
master  sent  for  O'Connor  ?     A*  I  cannot 
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Q.  You  said  there  was  a  guard  stationed  constantly  at 
your  master's,  during  the  rebellion  ?     A*  There  was. 

Q.  It  was  relieved  every  day  ?     A.  It  was. 

Q.  By  strangers  ?     A.  They  all  knew  him. 

(J.  They  were  all  people  belonging  to  one  parish  ? 
A.  Not  one  parish,   but  the  neighbouring  parishes. 

Q.  Had  not  your  master  a  large  estate  about  the  house  i 
A.  He  had. 

Q.  He  had  great  part  of  the  parish  ?     A.  He  had, 

Q.  And  some  of  the  neighbouring  parishes  ?  ■ 
A.  He  had. 

Q.  And  some  of  his  own  tenants  used  to  be  stationed 
upon  him  as  a  guard  ?     A.  There  was. 

Q.  It  was  owing  to  that,  they  used  to  let  him  go  out 
occasionally  ?  A.  I  did  not  say  that ;  every  guard  must 
go  by  the  direction  of  their  Captain,  I  suppose. 

Q.  Wa^  not  the  Captain  a  stranger  ?  A.  He  had 
been  teaching  school  in  the  neighbourhood  some  time. 

Q.  Upon  whose  estate  ?    A.  The  estate  of  Mr.  Vigors. 

Q.  It  was  relieved  every  day  ?     A.  It  was. 

Q.  And  always  from  some  of  the  neighbourhood  ?— 
A.  Yes. 

Q.  Did  your  master  ever  describe  particularly  the 
force  O'Brien  made  use  of,  to  compel  him  to  take  the 
oath  ?     A.  No  ;  only  that  he  compelled  him. 

Q.  Do  you  believe  it  was  a  greater  force,  than  the 
force  which  was  made  use  of  by  the  man  who  presented 
the  musquet  ?  A.  I  suppose,  from  the  times  growing 
so  bad  and  dangerous,  he  became  in  terror  of  his  life. 

Q.  Was  not  the  clanger  you  mention,  the  success  of 
the  United  Irishmen  ?  A.  All  I  can  say  is,  that  he 
told  me  he  was  compelled. 

Q.  They  were  gaining  ground  every  day?     A.  They 

were. 

N 


90 

Q.  Was  it  not  in  consequence  of  that,  Mr.  Grogan's 
mind  became  more  compliant  in  taking  the  oath  ?  A.  1 
can't  say  for  that. 

Q.  Can  you  form  a  belief  ?     A.  I  cannot. 

Q.  Nor  you  do  not  know  what  force  was  made  use 
of?     A.  No, 

Q.  And  cannot  describe  it  ?     A.  No. 

Q.  By  Mr.  Martin, — Was  the  evidence  you  gave 
before  the  Court  Martial,  to  the  same  effect  as  that 
which  you  have  given  here  ?  A.  Nearly  to  the  same 
effect,  as  well  as  I  recollect. 

Q.  Was  any  person  produced,  to  contradict  what  you 
said  ?  A.  I  did  not  hear  any  body \  I  was  placed  in 
the  dock,  along  with  two  others,  in  the  Court-house, 
and  was  examined.  I  was  put  there  again,  and  I  could 
not  hear  what  was  said  or  done  afterwards. 

Q.  Were  you  sworn  ?    A.  I  was. 

Q.  Would  you  believe  implicitly  any  declaration 
your  master  made  when  dying  ?  A.  I  would.  I  was 
not  present  when  he  was  executed. 

Q.  Did  you  ever  hear  that  he  declared  he  died  inno- 
cent of  the  charge  ?  A.  I  did  -,  he  said  it  frequently  in 
gaol. 

Q.  Did  you  hear  that  Mr.  Bagnal  Harvey  acknow- 
ledged his  guilt,  when  dying  ?  A.  I  did  ;  and  I  heard 
he  said,  when  he  was  coming  out  of  the  gaol,  "  Mr. 
Grogan,  you  die  an  innocent  man" 

Q.  After  the  King's  army  entered  Wexford,  did  you 
not  hear  that  several  of  the  rebels  escaped  out  of  the 
town,  and  got  away  from  the  army  ?     A.  I  did. 

Q.  Did  you  ever  hear  that  your  master  made  any 
attempt  to  make  his  escape  ?     A.  No. 

Q.   Why  ?     A.  Because  he  was  not  inclined. 

Q.  By  Mr.  Alexander. —Bid  you  ever  hear  of  your 
master  having  sent  to  two  parish  priests,  to  apply  to 
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their   parishioners,    to  recommend   them    to  give  in 
arms  ?    A.  He  did. 

Q.  Was  O'Connor  one  of  them  ?     A.  Pie  was. 

Q.  He  was  a  man  of  influence  ?     A.  He  was. 

Q.  Did  O'Connor  take  the  oath  of  allegiance  ?  A.  I 
don't  know  ;  he  did  not  come  there. 

Q,  Did  he  recommend  it  at  mass  to  his  parishioners 
to  take  the  oath  of  allegiance  ?     A.  He  did. 

Q.  Did  you  take  it  ?     A.  I  did. 

Q.  When  was  it  you  took  it  ?  A.  The  Whitsunday 
before  the  breaking  out  of  the  rebellion. 

Q.  Was  Mr.  Grogan  in  the  habit  of  consulting 
O'Connor  about  his  conduct  in  life  ?  A.  Really  I  can- 
not tell. 

Q.  Did  you  see  O'Connor  with  Mr.  Grogan  on  the 
same  day,  or  the  day  after  that  O'Brien  came  in  the 
outrageous  manner  you  mention  ?     A.  I  think,  after. 

Q.  Do  you  conceive  that  Mr.  Grogan  sent  for 
O'Connor,  to  prevail  with  Mr.  O'Brien  to  use  Jess 
violence  ?     A.  I  cannot  say. 

Q.  For  what  purpose  did  he  send  for  O'Connor  ?— • 
A.  I  cannot  say. 

Q.  Did  he  ever  send  for  O'Connor  before  ?  A.  Only 
upon  disputes  between  the  parishioners,  and  to  make 
them  up. 

Q.  When  you  went  to  Wexford,  and  the  pass-word 
was  given  to  you  at  Mr.  Grogan's  house,  did  that  pass 
you  through  the  town  ?     A.  It  did. 

Q.   Was  that  pass- word  general  through  the  county  ? 

A,  I  believe  so. 

Q.  If  it  was  general  through  the  county,  when  lie  was 
jn  possession  of  it,  could  he  not  have  gone  through  the 
county,  and  escape  ?  A.  I  cannot  say  whether  it  was 
general  through  the  county  farther  than  the  town. 

Q.  Was  there  any  intimacy  between  Mr.  Kcugh  and 
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tion of  Mr.  Grogan's. 

Q.  Was  Mr.  Keugh  a  magistrate  of  the  United 
Irishmen  ?  A.  Mr.  Jacob  was  mayor,  and  had  the 
town  in  his  possession. 

Q.  What  office  had  Mr.  Keugh  ?  A.  I  cannot  tell ; 
lie  had  Lord  Kingsborough  under  a  guard. 

Q.  Was  Mr.  Grogan  more  popular  than  others  ?— > 
A.  I  do  not  say  that* 

Q.  Did  you  hear  of  their  tempting  any  other  gentle" 
man,  besides  Mr.  Grogan  ?     A.  I  did  not;  but — 

Q.  Did  they  forgive  any  other,  who  sent  forage  to 
the  King's  troops,  but  him  ?     A.  I  do  not  know. 

Q.  WTas  he  more  popular  than  any  other  ?  A.  No, 
not  more  popular  than  any  other. 

Q.  Were  equal  pains  taken  with  any  other  gentleman 
to  join  them  ?     A.  I  cannot  tell. 

Q.  Did  not  the  United  Irishmen  think  it  heinous  in  Mr* 
Grogan  to  supply  forage,  ammunition,  and  cannon  to  the 
King's  troops,  and  that  he  prevailed  upon  Mr.  Allen  to 
assist  them?  A.  /  answered  that  before  j  he  was  taken 
prisoner  for  that  conduct* 

Q.  Did  you  hear  of  any  man,  who  had  offended  so 
grievously,  being  forgiven  by  the  United  Irishmen  ?— • 
A.  I  did  not  hear  of  any  man  but  what  was  put  into 
gaol,  except  my  master  ;  and  he  was  brought  one  day  to 
gaol,  and  let  out,  upon  undertaking  not  to  prefer  any 
thing  against  them,  and  he  was  sent  back  to  Johns** 
town. 

Q.  By  Sir  John  Rlaquire.- -At  the  instance  of  O'Con- 
nor, two  hundred  persons  took  the  path  of  allegiance  ?— * 
A.  There  did. 

Q.  How  many  of  these  two  hundred  took  up  arms 
•afterwards  against  the  King  ?  A.  I  dare  say  the  great- 
est part  of  them  did. 
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Q.  By  Mr.  Ormsby. — Did  you  stay  with  your  master 
after  the  King's  troops  came  to  Wexford  ?     A*  I  did. 

Q.  Where  was  he  ?     A.  At  Johnstown. 

Q.  Then  the  communication  was  open  ?  A.  The 
rebels  went  off. 

Q.  Did  your  master  go  immediately  to  his  friends  the 
King's  troops  ?     A.  No  ;  he  did  not. 

Q.  Where  did  he  go  to  ?  A.  He  did  not  leave  his 
house. 

Q.  When  did  he  leave  it?  A.  When  the  King's 
troops  took  him  away  ;  he  said  he  thought  himself  per- 
fectly safe,  when  the  rebels  went  off,  and  the  King's 
troops  were  in  possession  of  the  town. 

Mr.  Geale. 

Q.  By  Counsel. — You  were  acquainted  with  the  late 
Cornelius  Grogan  ?  A.  I  was,  for  a  great  number  of 
years. 

Q.  Were  you  intimately  acquainted  with  his  general 
character,  conduct,  and  conversation  ;  was  he  a  gentle- 
man of  loyalty  and  attachment  to  this  government  and 
constitution  ?  A.  I  always  thought  him  so,  previous  to 
this  rebellion,  till  a  short  time  before  it  broke  outj  I 
knew  him  intimately,  and  have  dined  in  company  with 
him  frequently  ;  he  drank  loyal  toasts  and  sentiments, 
with  great  sincerity. 

Q.  By  Mr.  Barrington. — You  know  Thomas  Grogan 
Knox  ?     A.  I  did. 

Q.  What  was  his  character?  A.  A  remarkably 
loyal  man. 

Q.  Do  you  remember  any  particular  circumstance 
relative  to  his  going  to  join  his  troop  ?  A  On  the  day 
he  left  town  to  take  the  command  of  his  corps,  he  call- 
ed out  to  me,  from  a  hackney-coach,  upon  Cork  Hill. 
He  took  me  by  the  hand,  and  said  he  was  then  going 
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to  join  his  corps,  to  fight  against  the  rebels;  he  looked 
miserably  ill  at  the  time  5  he  complained  that  he  had  the 
gout  in  both  his  knees  and  hands,  and  was  limping.  I 
told  him,  that  so  circumstanced,  he  had  better  go  10  bed, 
and  submit  to  his  Physicians ;  he  said  he  felt  it  as  a 
matter  in  which  his  honor  was  concerned,  and  would  go 
to  join  his  corps,  even  though  he  lost  his  life. 
Adjourned, 

Thomas  Savage. 

Examined  by  Counsel, 

Q.  Did  you  see  Mr.  Grogan  in  Wexford,  duriftg  the 
late  rebellion  ?  A.  I  did  ;  he  was  brought  to  Wexford 
by  Captain  O'Brien. 

Q.  Did  you  meet  any  person  at  the  gaol  door?- 
A.  We  met  Mr.  Bagnal  Harvey ;  and  O'Brien  asked 
Mr.  Grogan,  would  he  swear  not  to  enter  into  any  con- 
spiracy against  the  laws  of  the  rebel  army. 

Q.  Did  any  thing  else  pass  ?  A.  O'Brien  asked  him 
would  he  take  the  oath  ;  Mr.  Grogan  did  not  say  whe- 
ther he  would  or  would  not ;  Mr.  Harvey  came  up ; 
O'Brien  told  him  what  passed  ;  Harvey  asked  him,  why 
he  would  not  swear  j  Mr.  Grogan  made  no  answer ; 
when  he  made  no  reply,  Mr.  Harvey  said,  '*  We  will 
march  him  to  the  camp,  and  there  we  will  determine 
upon  something,  until  his  trial  shall  come  on." 

Q.  What  camp?     A,  At  Windmill  Hill 

Q.  What  was  done  with  Mr.  Grogan  after  that  con- 
versation ?  A.  He  was  brought  to  the  camp,  and  I 
cannot  say  whether  he  was  sworn  or  not. 

Q.  Did  you  go  with  him  ?  A.  I  did ;  the  next  man 
to  him. 

Q.  Was  he  marched  through  the  town  of  Wexford  i 
A*  He  was. 
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Q.  As  a  prisoner  ?  A.  He  was  marched  as  a  prison- 
er, and  was  a  prisoner. 

Q.  You  do  not  know  what  was  determined  at  the 
camp  ?  A.  I  do  not  •,  but  he  was  sent,  with  a  guard, 
to  his  own  house. 

Q.  Had  the  party  who  attended  him  any  arms?— 
A.  They  had  all  sorts  i  pikes,  guns,  and  swords,  as 
they  could  find. 

Q.  Had  Mr.  Grogan  any  ?     A,  No. 

Q.  What  became  of  him  ?  A.  After  considering  his 
case  two  hours,  the  heads  of  the  camp  ordered  him  to 
be  sent  to  his  own  house,  by  a  guard. 

Q.  Was  the  guard  directed  to  remain  at  his  house  ? 
A.  There  was  a  guard  put  upon  his  house,  which  was 
directed  to  continue  afterwards. 

Q.  Was  that  the  last  you  saw  of  Mr.  Grogan  ?  ■  ■■■■ 
A.  It  was,  after  he  was  sent  home ;  and  I  did  not  see 
him  that  day. 

Q.  Did  you  see  him  after  that  day  ?  A.  I  did5 
several  times. 

Q.  Where  ?    A.  At  his  own  house. 

Q.  In  what  state  was  he ;  as  a  man  confined  ? 
A.  He  had  liberty  to  go,  with  a  servant  or  some  other 
man,  from  guard  to  guard,  about  the  place,  to  refresh 
himself. 

Q.  Were  the  guards  about  the  place  ?  A.  There 
were  guards  all  about  the  place,  and  upon  all  the  cross 
roads. 

Q.  And  he  was  permitted  to  go  from  one  to  another  ? 
A.  He  was,  by  order  of  Captain  O'Brien. 

Q.  Were  you  at  the  battle  of  Ross  ?     A.  I  was. 

Q.  Was  Mr.  Grogan  there  ?  A.  I  do  not  imagine 
he  was-,  I  cannot  think  he  was. 

Q.  You  did  not  see  him  there  ?     A.   I  did  not. 
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Q.  And  having  got  a  protection  ?     A.  Yes. 

Q.  By  Mr.  Tottenham. — Have  you  ever  taken  the 
oath  of  allegiance  ?  A.  I  did  not,  until  I  got  my  pro- 
tection. 

Q.  Did  you  ever  take  the  oath  of  an  United  Irish- 
man ?     A.  Never. 

Q,  Are  you  sure  ?     A.    Never. 

Q.  Though  you  acted  as  an  United  Irishman  ?— 
A.  Yes  ;  I  was  fqrced  there* 

Q.  What  rank  had  you  in  the  united  army  ? 

A.  Private  in  the  Barony  of  Forth  corps. 

Q.  They  allowed  you  to  act,  without  being  sworn  ?■ 
A.  They  did  ;  because  I  told  them  I  was  sworn. 

Q  You  did  not  take  the  oath  ?  A.  No  ;  but  I  told 
them  I  did,  and  by  that  I  was  admitted  to  liberty. 

Q.  What  liberty  ?  A.  The  liberty  to  join  the  United 
army. 

Q.  And  you  took  no  oath  previous  to  joining  the 
rebel  army  ?     A.  No. 

Q.  Did  you  acknowledge  that,  when  you  got  your 
protection,  and  took  the  oath  of  allegiance  ?     A.  No. 

Q.  You  had  been  forced  to  serve  \    A.  I  was. 

Q.  Did  you  not  act  of  your  own  free  will?  A.  I 
did  not. 

Q.  Did  they  ask  you  for  any  sign  ?  A.  No ;  I  was 
not  asked  for  any. 

Q,  By  Mr.  Attorney  General. — What  was  your  reason 
for  not  taking  the  United  Irishman's  oath  f  A.  I  never 
was  asked  but  once. 

Q.  And  you  refused  ?  A.  I  told  them  I  took  it  long 
before,  and  they  did  not  ask  me  again. 

Q'  You  did  not  like  the  oath  ?     A.  No. 

Q.  You  saw  it,  from  time  to  time  ?     A.  I  did. 
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Q.  I  suppose  you  thought  the  oath  a  wicked  thing  I 
A.  I  wished  to  pass  it,  if  I  could  ;  but  if  forced,  I  would 
have  taken  it. 

Q.  You  considered  it  a  bad  thing  ?  A.  1  did  not 
consider  it  a  good  thing  ;  and  if  I  could  get  off,  without 
taking  it,  I  thought  it  as  well. 

Q.  What  was  your  particular  objection  to  that  oath  ? 
A.  All  the  objection  I  had  was,  that  I  did  not  wish  to 
take  it,  if  I  could  avoid  it. 

Q.  What  objection  had  you  to  it  ?  A.  I  did  not 
think  it  could  be  of  any  good  j  and  several  men  in  my 
parish  acted  as  well  as  me. 

Q.  When  were  you  asked  to  swear  ?  A.  When  I 
was  at  the  camp,  at  the  high  rocks  ;  it  was  the  next 
morning  after  the  day  they  came  to  Wexford  ;  we  went 
to  the  camp,  and  the  whole  parish. 

Q.  And  all  were  compelled  ?  A.  The  word  was 
that  the  whole  Barony  had  risen  against  us*,  and  we 
would  be  set  on  fire,  if  We  did  not  go. 

Q.  How  many  battles  were  you  in  ?  A.  Two ;  the 
battle  of  Ross,  and  the  battle  of  Horetown* 

Q.  When  Mr.  Grogan  signed  a  pass,  he  always  put 
his  name  to  it  ?  A.  I  never  heard  he  signed  any  pass, 
till  after  this  time.  I  applied  to  O'Brien  for  a  pass  for 
my  father's  family,  some  of  them  being  in  fear  ;  O'Brien 
said  he  could  not  readily  give  a  pass,  till  he  came  back  ; 
but  he  said  he  would  write  to  Mr.  Grogan  to  give  a  pass, 
as  a  matter  of  charity,  as  he  did  formerly  to  the  poor  of 
the  parish ;  and  O'Brien  wrote  to  Mr.  Grogan,  to 
give  him  liberty  to  grant  passes  to  the  poor  of  the  parish, 
who  wanted  charity. 

Q.  You  then  applied  for  a  pass  for  your  own  family  ? 
A.  No,  I  did  not  apply ;  but  I  gave  the  note  to  Mr, 

Grogan, 
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Q.  You  got  leave  from  him  to  grant  the  pass  ?  A.  I 
gave  the  note  to  Mr.  Grogan,  who  said  he  was  afraid  to 
have  any  hand  in  it,  and  denied  to  take  it  into  his  pos- 
session.    I  told  him  there  was  no  danger. 

Q.  After  you  got  this  liberty,  you  got  a  pass  from 
him?  A.  Being  a  neighbour  of  Mr.  Kellett's,  and 
knowing  the  family  was  in  distress,  there  being  three 
families  in  the  house,  Mr.  Crump's  and  Mr.  Bland's, 
their  children,  and  grown  up  people,  I  went  to  Mr. 
Grogan,  being  desirous  to  do  them  service,  and  pre- 
vailed upon  Mr.  Grogan  to  come  along  with  me  to  Mr. 
Kellett's,  and  I  accompanied  him  with  a  gurt  ;  he  re- 
quested me  to  go  with  him,  with  my  gun,  for  the  pur- 
pose of  giving  the  lady  a  pass,  that  she  might  get  some 
bread. 

Q.  It  was  at  your  desire  ?  A.  It  was  ;  I  prevailed 
Upon  him  to  do  it. 

Q.  You, were  present  when  the  pass  was  given  .?■  •  - 
A.  I  was. 

Q.  You  were  in  the  house  ?     A.  I  was. 

Q.  And  the  family  were  there  ?  A.  Mrs.  Kellett 
was  there,  and  some  other  ladies. 

Q.  Mr.  Kellett  and  Mr.  Bland  were  there  ?  A.  No, 
the  gentlemen  were  not  there,  when  I  ordered  him  to 
write  the  pass,  by  Captain  O'Brien's  direction ;  they 
came  in  afterwards  j  they  were  coming  in,  just  as  I  was 
going  out.  I  saw  Captain  Bland  and  Mr.  Kellett  5 
I  heard  the  third  was  in  the  house. 

Q.  What  third  ?     A.  Mr.  Crump. 

Q.  Were  they  present  when  you  ordered  the  pass  ? 
A.  They  were  not. 

Q.  But  Mrs.  Kellett  was?     A.  She  was, 

Q.  Mr.  Grogan  was  not  at  Kellett's  when  you  went 
there  afterwards  ?  A.  I  did  not  see  Mr.  Grogan  there 
in  ore  than  once» 
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Q.  You  were  there  several  times  after  ?  A.  I  was 
there  several  times  ;  I  never  came  home,  that  I  did  not 
take  a  turn  to  go  and  see  them. 

Q.  How  much  cattle  did  you  take  the  first  time  you 
went  there  ?     A.  None  at  all. 

Q.  What  did  you  take  ?  A.  I  was  ordered  by  Cap- 
tain O'Brien  to  take  what  meat  he  had,  and  potatoes. 
On  the  same,  a  party  came  with  me  j  we  got  twenty 
stone  of  potatoes,  and  two  small  pieces  of  bacon,  which 
I  reserved  for  Mrs.  Kellett,  and  sent  back  to  the  house. 
Q-  Did  you  send  back  the  potatoes  ?  A.  No  5  they 
were  used  by  the  Captain. 

Q.  Was  there  any  other  meat  in  the  house  that  time  ? 
A.  Yes. 

Q.  What  ?  A.  Some  hung  beef,  I  suppose. 
Q.  What  did  you  do  with  that  ?  A.  I  did  not  take 
it  ;  I  told  Captain  O'Brien  that  I  brought  all  provisions 
which  was  in  the  house,  for  the  use  of  the  camp  ;  I  had 
desired  the  steward  to  go  and  hide  all  the  rest,  for  fear 
O'Brien  should  come. 

Q.  What  did  O'Brien  say  ?  A.  When  I  shewed  him 
all  I  brought,  he  was  satisfied,  but  was  surprized  there 
was  so  little ;  and  said  he  would  go  and  search,  and  if 
he  found  any  more,    would  punish  me. 

Q.  Was  this  after  you  had  prevailed  upon  Mr.  Grogan 
to  give  the  pass  ?     A.  No  ;  this  was  before  that. 

Q.  When  you  came  with  Mr.  Grogan,  you  saw 
Mr.  Kellett  ?     A.   I  did. 

Q.  Did  he  ask  you  what  you  did  with  the  bacon  and 
potatoes  ?  A.  No  ;  but  Mrs.  Kellett  said  she  was  much 
distressed.  I  asked  her  was  she  much  distressed  ;  sho 
said  she  had  nothing.  I  said  I  reserved  the  bacon, 
which  I  would  send  her,  and  some  mutton  of  my  own* 
I  sent  the  bacon  and  some  fresh  mutton. 


100 

A.  Did  she  ask  for  her  potatoes  ?  A.  No  ;  but  I 
asked  her  at  once  whether  she  was  much  distressed  *,  and 
upon  hearing  her  say  so,  I  sent  her  those  things. 

Q.  How  often  did  you  go  to  take  away  things  from 
Mrs.  Kellett's  ?  A.  Never  but  the  once  there,  and 
from  no  other  man  ;  I  got  no  orders. 

Q.  Who  applied  to  you,  to  come  and  give  evidence 
here  ?     A.  Mr.  Grogan. 

Q.  Did  you  see  him  in  the  country  ?     At  I  did? 
Q.  Since  the  rebellion  was  over  ?     A.  Yes. 
Q.  He  sent  to  you  ?     A.  He  sent  his  man  to  me. 
Q.  He  lived  near  you  ?     A.  Two  or  three  miles.     , 
Q.  How  long  were  you  in  his  house  ?     A-  I  do  not 
recollect  ;  I  never  was  half  an  hour  in  his  company. 
Q.  What  Mr.  Grogan  ?     A.  Captain  Grogan  Knox. 
Q.  When  you  came  to  his  house,  had    you  got  your 
protection  ?     A.   I  had. 

Q.  From  whom  ?     A.  General  Hunter. 
Q.  How  long  before  ?     A.  I  got  it  the  next  day  aftej? 
the  camp  dispersed  from  Donard. 

Q.  Did  you  tell  Mr.  Knox  all  that  had  happened  ?-«* 
A.  I  told  him  most  part. 

Q.  You  told  him  of  your  guarding  his  brpther  ? • 

A.  Yes. 

Q.  And  going  to  Mr.  Kellett's  ?     A.   I  did  not. 
Q.  Did  you  tell  him  of  your  being  at  the  battle  of 
Ross,  and  other  places  ?     A«  I  dp  not  recollect  that  he 
asked  me. 

Q.  He  desired  you  to  come  up  to  town  ?     A.  He  did. 
Q.  What  is  become  of  O'Brien  ?     A«    I  have  never 
§een  or  enquired  after  him  since, 

Q.  How  near  did  you  live  to  him  ?     A»  Three  miles* 
Q.  Where  is  he  ?     A.  I  do  not  know. 
Q.  Did  you  get  your  protection   before  tir§  troops 
went  to  Wexford  ?     4*  No,  kirt  after. 
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Q.  When  did  you  see  O'Brien  last  ?  A.  Not  since 
the  battle  of  Horetown. 

Q.  Where  were  you  at  the  time  Mr.  Grogan  was 
tried  at  Wexford  ?  A.  There  was  no  man  of  our  sort 
went  to  Wexford  at  that  time,, 

Q.  You  said  you  got  your  protection  the  day  after 
the  troops  got  into  Wexford  ?  A.  No ;  it  was  after  the 
troops  got  in y  but  it  was  after  the  camp  broke  up  at 
Donard. 

Q.  Where  was  Mr.  Kellett  at  the  time  you  took  the 
potatoes  ?  A.  I  suppose  he  was  on  ship-board,  or  con- 
fined in  Wexford. 

Q.  Did  you  see  Mr.  Kellett  afterwards  ?  A.  I  did 
see  him,  after  he  was  liberated  from  confinement. 

Q.  Then  it  was  while  he  was  in  confinement  you  took 
the  potatoes  o?  A.  It  was  5  I  was  ordered  that  time  by 
O'Brien. 

Q.  By  Mr.  ODonnelJ. — How  long  have  you  lived  in 
Wexford  ?     A.  Since  I  was  born,  and  my  father  before 
me,  until  I  come  up  to  town  at  present. 
Q.  Did  you  know  Mr.  Grogan  ?     A.  I  did. 
Q.  Did  you  know  him  before  you  went  to  take  him 
prisoner?     A.  I  did. 

Q.  Were  you  the  first  person  sent  out  by  O'Brien  to 
his  house  ?     A.  I  was  the  first  sent  out. 

Q.  Had  there  any  other  party  gone  out  there  ?— 
A.  I  suppose  there  had ;  some  for  plunder  of  arms  and 
eattle,  and  every  necessary,  as  they  wanted  ;  but  not  to 
take  him  prisoner. 

Q.  By  Sir  Henry  Cavendish. — Were  you  bound  to 
tell  the  falsehood  you  did,  in  order  to  get  into  the  ranks 
of  the  rebels  ?  A.  I  was  forced  either  to  take  the  oath, 
or  make  an  apology  j  and  for  that  reason  I  said  I  wa^ 
sworn. 
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Q.  Have  you  any  family,  or  relation,   of  the   same 
name,  with  yourself?     A.  I  have. 

Q.  Were  any  of  them  at  the  battle  of  Ross? 

A.  They  were. 

Sir  Henry  Cavendish. — Then  you  were  not  the  only 
Savage  who  was  there. 

Q.  By  Mr.  Knott. — How  far  did  you  live  from  Mr. 
Grogan  at  the  time  the  rebellion  broke  out  ?  A.  Two 
miles  and  an  half. 

Q.  Did  you  know  Mr.  Grogan?  A.  I  had  seen  him 
very  often. 

Q.  And  the  servants  knew  you  ?  A.I  saw  them  often. 
Q.  Did  you  know  Mr.  Grogan's  butler  ?  A.  I  did. 
Q.  And  he  you  ?     A.  He  did. 

Q.    By  Mr.  Alexander. — There  was  a  handkerchief 
lied  over  Mr.  Grogan's  hat ■}     A.  There  was. 

Q.  For  what  ?     A.  To  mark  him  out,  that  he  might 
not  be  hurt  ;  for  a  man  passing  him  by,  would  as  lief 
shoot  him  as  not,  if  he  thought  he  was  not  of  the  party. 
Q.  Then  it  was  a  protection  to  Mr.  Grogan  ?     A.  It 
■was  by  order  of  Captain  O'Brien. 

Q.  What  party  did  you  apprehend  would  shoot  Mr. 
Grogan  ?  A.  The  rebels.  I  am  certain  he  would  have 
been  shot,  if  he  did  not  carry  a  mark,  according  to  the 
rest  of  the  rebel  army. 

Q.  You  got  a  note,  upon  giving  up  your  arms  ?•■»  ■■■ 
A.  I  did. 

Q.  Did  you  get  a  note  and  protection  at  the  same 
time,  or  at  two  distinct  times  ?     A.  At  two  distinct  times. 
Q    When  was  that?     A.    Two  or  three  days  after 
Wexford  was  taken. 

Q.  When  }7ou  gave  up  your  arms,  you  went  to  the 
camp  atDonard  ?     A.  Noj   I  remained  at  home   at  my 
work ;  and  after  the  camp  broke  up,  I  went  and  go4- 
my  protection. 
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Q.  By  Mr.  Annesley. — Who  put  the  handkerchief 
round  Mr.  Grogan  ?  A.  John  Devereaux  was  ordered 
to  get  it. 

Q.  It  was  put  round  his  head  ?    A.  It  was. 

Q.  It  was  white  ?     A.  It  was. 

Q.  Was  that  the  colour  of  the  rebel  army  ?    A.  It  was* 

Q.  By  Mr.  Martin. — From  the  time  that  Mr. 
Grogan  was  forced  away,  until  the  King's  troops  came 
to  Wexford,  could  Mr.  Grogan,  with  safety  to  his  life, 
have  made  his  escape  ?  A.  No,  he  could  not ;  for  if  it 
was  possible  to  get  an  escape  for  him,  I  would  have 
done  it, 

Q.  By  Mr.  Daly. — Were  you  with  Mr.  Grogan  the 
whole  time  of  the  rebellion  ?     A.  No. 

Q.  Then  how  can  you  say  it  was  impossible  for  him 
to  escape  ?  A.  There  were  guards  all  round,  and  no 
person  could  escape,  but  could  creep  through  the  fields. 

Q.  Did  you  not  hear  that  several  escaped  ?  A.  None 
but  those  who  went  with  the  army. 

Q.  Did  you  not  hear  that  Captain  Philip  Hay  escaped  ? 
A.  I  did  not  hear  it. 

Q.  You  were  the  first  who  went  to  Mr.  Grogan's  I 
A.  I  was  the  first  who  went  to  make  him  a  prisoner  I 

Q.  Other  parties  were  there  ?  A.  They  were,  for 
plunder. 

Q.  He  was  in  bed  ?     A.  He  was  just  rising  from  bed. 

Q.  You  had  some  butchers  of  your  party  ?  A.  No, 
not  one. 

Q.  How  long  after  you  came,  did  you  remove  him 
to  Wexford  ?     A.  In  about  three  hours. 

Q.  In  that  time  there  was  no  party  came  for  him  I 
A.  I  guarded  him,  till  O'Brien  came  for  him. 

Q.  By  Mr.  Martin. — How  many  people  were  in  the 
party  with    you  that  went   for   Mr.  Grogan  ?,'  A.  I 


104 

cannot  justly  say  ;  there  were  five  or  six ;  add  another 
party  came  afterwards,  and  another  party  after  them. 

Q.  Did  you  know  the  trade  of  them  all  ?  A.I  did 
not ;  some  were  strangers. 

Q.  Some  might  have  been  butchers,  without  your 
hearing  it  ?  A.  They  might ;  some  were  strangers 
to  me. 

Q.  By  Sir  John  ParnelL — You  went  first  to  take  him  ? 
A.  I  did* 

Q,  Did  O'Brien  place  a  confidence  in  you  ?  A.  He 
did  ;  for  he  said  I  knew  the  place,  and  could  find  him  ; 
and  if  I  did  not  fetch  him,  he  would  put  me  to  death. 
It  was  my  turn  to  go. 

Q.  You  would  have  got  him  away,  if  you  could. — 
"What  was  your  motive?  A.  He  said  he  would  give 
me  a  fee. 

Q.  How  much  ?     A.  Two  hundred  guineas. 

Q.  By  Mr.  PrendergasL — Were  you  acquainted  witk 
Edmonds,  who  was  steward  to  Le  Hunt  ?     A.  No. 

Q.  Did  you  know  any  of  his  servants  who  joined  the 
rebels?    A.  No. 

Q.  Did  you  believe  any  of  them  did  ?  A.  I  cannot 
tell  but  there  did. 

Q.  Did  you  hear  that  Edmonds,  the  old  man,  escaped 
from  the  rebels  ?    A.  No,  I  did  not. 

Q.  By  Mr.  Daly. — During  the  time  you  were  in 
the  house  of  Mr.  Grogan,  did  any  person  offer  him  the 
United  Irishman's  oath  ?     A.  Not  in  my  presence. 

Q.  Could  any  of  the  party  have  done  so,  or  venture 
to  do  it,    without  your  order  ?     A.  There  could  not. 

Q.  Do  you  believe  that  the  United  Irishman's  oath 
was  offered  to  Mr.  Grogan  at  Johnstown  ?  A.  Unless 
in  the  space  of  fifteen  minutes ;  O'Brien  came  there, 
ftnd  afterwards  O'Connor,  the  priest.     O'Brien  called 
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him  up,  and  they  went  into  a  room ;  and  what  passed, 
I  could  not  hear. 

Q.  Then  unless  the  oath  was  offered  to  him  at  that 
time,  it  was  not  offered  to  hirn  ?  A.  No,  unless  there 
or  at  the  camp. 

Q.  Were  the  provisions  you  brought  from  Mr.  Kel- 
lett's  consumed  by  the  rebels  ?  A.  The  potatoes  were-§ 
the  bacon  was  not. 

Mr.  Kellett  produced j  and  confronted  with  Savage. 

Q.  By  Mr,  Attorney  General  to  Kellett.— Do  you  re- 
member the  day  when  Mr.  Grogan  came  to  your  house* 
in  consequence  of  your  having  sent  for  him  ?  A.  I  do* 
Sir. 

Q.  Savage  has  said,  that  he  came,  guarding  Mr* 
Grogan  with  a  gun,  to  your  door,  and  that  he  was  the 
person  that  told  Mr.  Grogan  he  must  give  a  pass  for 
the  bread  ;  and  that  it  was  in  consequence  of  that,  Mr. 
Grogan  gave  that  pass  ?  A.  I  do  not  believe  it  to  be 
the  fact. 

Q.  Were  you  present  ?  A.  T  was  there  when  Mr. 
Grogan  came  •,  I  did  not  see  this  witness ;  Mr.  Grogan 
was  accompanied  by  his  own  servant. 

Q.  You  were  sitting  in  the  hall  when  Mr.  Grogan 
approached  the  door  ?     A.  I  was. 

Q.  The  door  looks  to  the  passage  approaching  the 
house  ?     A.  I  did  not  see  him,  till  he  came  to  the  door. 

Q.  He  was  not  attended  by  any  man,  appearing  as 
a  guard  ?     A.  He  was  not. 

Q.  Relate  the  circumstances  under  which  Mr.  Grogan 

gave  the  pass  for  bread  ?     A.  When  Mr.  Grogan  was 

in  conversation  with  Mr.  Crump,  Mr,  Bland,  and  me, 

for  some  short  time,  Mrs.  Kellett  came  into  the  parlour, 

and  told  Mr.  Grogan  that  she  wanted  to  get  some  bread 

P 


106 

from  Wexford,  and  was  afraid  to  send  any  person  with- 
out a  pass. 

Q.  Was  that  man  at  your  right  there  at  that  time  ? 
A.  He  was  not. 

Q.  She  addressed  herself  to  Mr.  Grogan  ? — — 
A,  She  did. 

Q.  Was  that  man  present  at  that  time  ?  A.  He  was 
not.   . 

Q.  Mention  the  circumstances  under  which  he  gave 
that  pass  ?  A.  I  mentioned  to  Mrs.  Kellett,  that  I  had 
been  just  applying  to  Mr.  Grogan  for  a  pass  on  the  same 
purpose ;  upon  which,  he  asked  me  the  name  of  the 
person  to  whom  I  wished  the  pass  to  be  given  ;  I  men- 
tioned the  woman's  name,  and  gave  him  pen,  ink  and 
paper. 

Q.  Was  that  man  in  the  room  ?     A.  He  was  not. 

Q.  Who  else  was  there  ?  A,  Mr.  Crump,  Mr. 
Bland;  Mrs.  Kellett  came  in,  and  I  believe  the  old 
woman  for  whom  the  pass  was ;  I  think  she  came  in  be- 
fore Mr.  Grogan  left  the  room. 

Q.  Did  that  witness,  Savage,  appear  to  you  and  the 
rest  of  the  company,  until  after  that  happened  ?  A.  I 
did  not  see  Savage  until  shortly  after  Mr.  Grogari 
left  me. 

Q.  Did  Mr.  Grogan  ride  off  alone,  or  accompanied  t 
A.  He  rode  off  unaccompanied,  except  by  his  servant, 
su^d  him  only. 

Coimsel  jammed  Savage. 

Q.  Were  you  at  Mr,  Kellett's  upon  that  day,  to 
fvhich  Mr.  Kellett  alluded,  in  his  examination  ?  A.  I 
was,  the  whole  time;  I  came  to  the  shrubbery  at  the 
back  of  the  house,  and  tied  my  mare  there,  and  after- 
wards I  brought  her  to  the  door,    and  gave  her  to  Mr. 
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Grogan's  servant.  Mr.  Grogan  had  rode  round  to  the 
-front;  I  went  there;  afterwards  to  the  door;  and  re- 
mained the  whole  time  in  the  presence  of  Mr.  Kellett 
and  the  rest,  Mr.  Bland  and  Mr.  Crump,  and  others; 
I  was  inside  the  hall-door  during  that  time. 

Q.  Did  you  say  you  remained  on  the  steps?  A.  I 
was  on  both  5  I  was  one  time  outside,  another  time 
withinside. 

Q.  Had  you  a  firelock  with  you  ?     A.  I  had. 

Q.  Had  you  that  firelock  when  you  were  withinside 
the  hall  ?  A.  It  was  lying  on  the  flight  of  stairs  outside 
the  hall-door  ;  I  did  not  take  it  in ;  it  lay  there,  whila 
I  was  in  the  hall. 

Q.    It  remained  outside  the  whole  time  ?     A.  It  did. 

Q.  To  Mr*  Kellett. — Did  you  see  the  witness  Savage 
at  your  house  the  same  morning  that  Grogan  was  there  ? 
A.  I  did,  some  time  after  Mr.  Grogan  left  the  house. 

Q.  You  heard  the  witness  mention  the  persons  he  saw 
there  ;  were  they  the  persons  who  were  actually  there  ? 
A.  The  persons  who  were  in  the  room  were  Mr.  Crump, 
Mr.  Bland,  and  Mr.  Grogan  ;  Mrs.  Kellett,  for  a  short 
time,  and,  I  believe,  the  old  woman. 

Q.  To  Savage. — These  were  the  persons  you  meiir 
tioned  ?     A.   They  were. 

Q.  To  Mr  Rellett.— Will  you  take  upon  you  to  say 
positively  that  Savage  could  not  have  laid  down  a  fire- 
lock at  the  place  he  mentioned  ;  or  might  it  have  hap- 
pened, without  your  observing  it  ?  A.  He  certainly 
might  have  laid  down  a  firelock  outside  the  hall-door, 
without  my  knowing  it ;  I  was  inside  my  dining-parlour 
with  Mr.  Grogan. 

Q.  Your  attention  must  have  been  extremely  en- 
grossed by  Mr.  Grogan,  and  his  visit;  it  was  a  maUetf 
pf  much  importance  ?     A.  It  was. 
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Q.  Can  you  mention  any  particular  business  that 
brought  the  witness,  Savage,  to  your  house,  other  than 
what  he  said  himself?  A.  To  the  best  of  my  recollec- 
tion, Savage  brought  a  small  piece  of  bacon,  which  he 
said  was  part  of  the  bacon  he  took  from  my  house  ;  and 
he  also  brought  some  mutton,  and  asked  Mrs.  Kellett 
if  she  wanted  some  fresh  meat ;  he  said  he  had  killed  a 
small  sheep,  and  would  send  her  some,  if  she  wanted  it, 
or  words  to  that  effect.  I  took  the  bacon,  but  would 
not  take  the  mutton. 

Q.  Did  this  offer  of  accommodation  to  Mrs.  Kellett 
pass  after  Mr.  Grogan  left  the  house  ?     A.  It  did. 

Q.  By  Mr.  Corry, — How  long  after  ?  A.  To  the 
best  of  my  recollection  half  an  hour,  or  an  hour  5  it  was 
some  short  time. 

Q.  By  Counsel. — It  is  impossible  for  you  to  say  that 
Savage  might  not  have  gone  to  the  back  of  the  house, 
when  Mr.  Grogan  came  to  your  door  ?  A.  He  cer- 
tainly did  not  come  to  the  hall-door. 

Q.  But  he  might  also  have  come  fo  the  place  he 
mentioned  ?  A.  He  might  have  come  there,  certainly  ; 
I  cannot  be  positive  as  to  that ;  but  he  did  not  come  to 
4,he  front  with  Mr.  Grogan. 

Q.  There  is  a  way,  I  presume,  at  tjie  back  of  the 
house  to  the  stable,  and  from  that  through  the  shrub- 
bery ?   .  A.  Not  immediately  through  the  shrubbery. 

Q.  To  Savage. -~ What  do  you  say,  Savage,  as  to  the 
way  you  went  ?  A.  I  went  to  the  back  of  the  house, 
not  being  willing  to  accompany  Mr.  Grogan  to  the 
door ;  I  tied  my  mare  to  a  stake,  and  went  by  the 
shrubbery  towards  the  door,  and  laid  my  gun  upon  the 
stairs,  and  went  into  the  hall  \  my  mare  broke  loose ;  I 
went  to  her,  and  then  brought  her  \p  the  door,  and  put 
<ker  with  the  other  tvyo  mares. 
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Q.  To  Kellett— -Does  your  parlour-door  open  to  the 
hall  ?     A.  It  does. 

Q.  Was  it  open  all  the  time  ?  A.  It  was  kept  shut, 
until  Mrs.  Kellett  came  in. 

Q.  Was  it  left  open  after  that  P  A.  I  cannot  say 
whether  Mrs.  Kellett  shut  it  or  not. 

Q.  Was  it  not  a  moment  of  very  great  agitation  and 
anxiety,  in  which  many  trifling  things  might  pass,  with- 
out observation  or  recollection  ?  A.  I  was  not  so  agi- 
tated at  the  time,  as  not  perfectly  to  recollect  every  peiv 
son  that  was  in  the  room. 

Q.  By  Mr,  Annesly  to  Kellett, — You  mentioned  that 
you  wrote  to  Mr.  Grogan,  to  come  to  you  ;  when  he 
came,  did  he  appear  a  prisoner,  or  at  his  free  will  ?•*•» 
A,  He  appeared  to  me  to  come  voluntarily. 

Q.  Did  he  mention  to  you,  that  he  had  been  taken 
into  custody  by  any  body  ?    A.  He  did  not. 

Q.  Did  you  ever  hear  he  had  been  in  custody  that 
time?     A.  No,  Sir, 

Q.  By  Mr,  Fitzgerald, — Did  Mr.  Grogan  approach 
the  house  through  the  shrubbery  ?  A.  He  came  the 
regular  avenue  to  the  house ;  there  is  no  regular  shrub- 
bery that  way  ;  there  is  a  little  plantation  near  the  road,, 

Q.  If  any  body  rode  with  Mr.  Grogan,  must  you 
not  have  seen  him  ?  A.  A  person  might  have  rode  up* 
without  my  seeing  him  5  but  as  I  was  in  the  hall,  no 
person  could  have  come  to  the  door,  or  entered  the 
house,  without  my  seeing  him. 

Q.  Are  you  certain  that  Mr.  Grogan  rode  away,  ac- 
companied only  by  one  servant  ?     A.  I  am  certain. 

Q.  JBfy  Mr.  Alexander, — Did  you,  in  your  letter  to 
Mr.  Grogan,  mention,  that  the  reason  you  wished  to 
see  him  was  to  procure  a  pass  to  Wexford  ?  A.  J  really, 
am  not  positive  as  to  the  purport  of  the  note  ;  I  believe 
it  was,  that  I  wished  to  see  him  on  particular  business, 
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Q.  If  you  made  an  application  of  that  kind,  yon 
made  il  by  letter,  and  not  by  message  ?     A.   By  letter. 

Q.  By  Sir  John  Parnell. — Was  Savage  present  when 
the  pass  was  given  ?     A.  No. 

Q.  Did  you  communicate  the  circumstances  of  the 
pass  to  him  ?     A.  No. 

Q.  By  Mr.  Dobbs. — Can  you  take  upon  you  to  say, 
that  there  was  nothing  about  the  pass  in  the  note  ? 
A.  No. 

Q.  To  SctBage.— What  passed  as  to  Mr.  Grogan's 
power  of  giving  passes,  and  what  was  said  ?  A.  Mrs. 
Kellett  was  talking,  the  evening  before  the  day,  and  I 
told  her  I  brought  an  order  from  O'Brien,  for  Mr. 
Grogan  to  give  protections,  and  I  would  make  interest 
to  get  her  one.  She  told  me  she  would  make  Mr. 
Kellett  write  as  sotm  as  possible  to  Mr.  Grogan. 

Q.  At  what  time  did  you  mount  your  horse,  when 
Mr.  Grogan  and  his  servant  left  the  house  ?  A.  About 
ten  or  fifteen  minutes  after  Mr.  Grogan  5  I  stood  talk- 
ing at  Mr.  Kellett's  door. 

Q*  By  Mr.  French  to  Kellett. — Were  you  a  prisoner 
m  your  own  house  ?  A.  I  considered  myself  so  ;  I  con- 
sidered that  I  could  not  go  on  the  road  ;  I  walked  be- 
fore my  own  hall-door. 

Q*  Had  you  any  established  guard  of  the  rebels  over 
your  house  ?  A.  One  or  two  of  the  people  rn  my  neigh- 
bourhood used  to  come  there  at  night,  for  the  purpose, 
as  they  said,  of  protecting  my  house  ;  a  guard  escorted 
me  to  my  own  house,  and  I  believe  two  of  that  guard 
remained  in  my  house. 

Q.  Escorted  from  where  ?  A.  From  the  town  of 
Wexford  5  and  after  that,  two  of  the  neighbouring 
people  used  to  come  at  night. 

Q.  Were  those  persons  who  came  at  nJght,  relieved 
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in  the  morning,  as  a  regular  guard  ?     A.  They  wect 
away  in  the  morning. 

Q.  And  no  guard  remained  ?     A.  No  guard  remain- 
ed during  the  day. 

Q.  You  mentioned  you  heard  there  was  a  guard  at 
Mr.  Grogan's  house,  at  the  time  you  wrote  to  him  5  did 
you  consider  that  a  regular  guard  to  keep  him  a  priso- 
ner, or  for  what  purpose  ?  A.  I  do  not  recollect  that 
I  said  any  such  thing. 

Q.  Did  you  ever  hear  there  was  a  guard  at  Mr.  Gro- 
gan's house  ?  A.  I  do  not  recollect  that  I  heard  any 
such  thing. 

Q.  By  Mr.  Bushe  to  Kellett. — Did  Mr.  Grogan  ever 

give  you  more  than  one  pass  in  your  own  house  ? 

A.  He  never  did. 

Q.  He  gave  you  that  pass  in  your  parlour  ?  A.  He 
did. 

Q.  Have  you  any  doubt  in  your  recollection,  whether 
Savage  was  present  at  that  time  ?  A.  I  have  no  doubt 
in  my  mind  that  he  was  not  present 

Q.  To  Savage. — You  saw  Mr.  Grogan  give  the  pass 
to  Mr.  Kellett  ?  A.I  saw  it  while  the  door  was  half 
opened  ;  the  minute  before  that,  Mrs.  Kellett  and  they 
were  talking  as  I  went  to  the  door  •,  I  heard  Mr.  Grogan 
say  he  would  give  the  pass  •,  and  upon  that,  Mrs.  Kel- 
lett passed  by. 

Q.  Did  you  give  the  order  to  Mr.  Grogan  loud  enough 
for  Mr.  Kellett  to  hear  ?  A.  He  might,  and  every  one 
might  hear  it  ;  I  spoke  through  the  door  to  him. 

Q.  How  long,  do  you  suppose,  were  you  present 
along  with  Mr.  Kellett  and  company,  within  hearing  I 
A.  Half  an  hour,  or  better. 

Q.  In  the  room  ?     A.  Adjoining  the  door. 
Q.  Within  hearing  ?     A.  Yes. 
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Q.  Did  you,  in  the  course  of  that  half  hour,  hear  Mr, 
Grogan  describe  to  Mr.  Kellett  the  manner  in  which  he 
was  sworn  a  United  Irishman  ?  A.  No;  I  heard  him 
talk  about  the  united  men. 

Q.  Bat  not  about  himself  being  sworn  ?  A.  I  cannot 
say  that. 

Q.  Can  you  recollect  any  thing  in  particular  aboui 
the  united  men,  in -that  conversation?  A.  No  j  but 
general  expressions  about  united  men. 

Q.  Did  you  hear  JVJr.  Grogan  say  to  Mr.  Kellett, 
that  the  united  oath  was  one  which  the  best  subject  the 
Xing  had  might  take  ?     A.  I  did  not  hear  him  say  it. 

Q.  Did  you  hear  him  say  that  a  man  came  to  his 
house,  and  presented  a  gun  at  him  ?  A.  No,  I  did 
not  hear  such  discourse. 

Q.  Did  you  hear  Mr.  Grogan  ask  Mr.  Kellett  and 
the  other  gentlemen,  how  far  they  would  go  in  the 
tmited  business  ?  A.  No,  I  did  not ;  I  heard  them  talk 
of  the  severity  of  the  laws  which  the  rebel  camp  used. 

Q.  Did  you  hear  Mr.  Grogan  tell  Mr.  Kellett  that 
he  was  determined  to  go  through  with  the  united  busi- 
ness, for  it  was  the  only  way  to  save  his  property  ? 

A.  No,  I  did  not  5  no  such  conversation  took  place,  as 
I  heard* 

Q.  To  Kellett. — How  long  did  Mr.  Grogan  remain 
with  you  ?     A.  From  half  an  hour  to  an  hour. 

Q.  To  Savage.— Did  you  see  this  pass  ?  A.  I  saw 
the  paper,  and  the  words  in  it,  to  see  was  it  sufficient 
to  protect  the  woman,  which  it  was. 

Q.  Did  the  different  posts  through  which  this  woman 
went,  know  that  you  had  great  authority  from  O'Brien  ? 
A.  No. 

Q.  Then  how  account  for  their  obeying  it  ?  A.  I 
suppose  by  giving  O'Brien's  name  with  it* 
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Q.  Though  not  written  upon  it  ?  A.  I  did  not  see  it. 
Q.  By  Mr.  Martin  to  Kellett.—- You  said  that  Mr. 
Grogan,  when  at  your  house,  did  not  appear  under 
coercion  ;  was  that  from  what  immediately  appeared  at 
your  house?  A.  From  his  coming  to  my  house,  ac- 
companied only  by  a  servant,  and  going  away  only  with 
a  servant  •,  and  his  mentioning  his  intention  of  going  to 
Wexford  to  see  B.  B.  Harvey. 

Q.  If  the  servant  that  attended  Mr,  Grogan,  disco- 
vered to  the  rebels  that  he  was  acting  a  part  against  the 
United  Irishmen,  do  you  not  think  he  might  be  in  dan- 
ger ?     A.  Probably  he  might. 

Q.  Do  you  not  think  he  would  ?  A.  I  dare  say  he 
would. 

Q.  By  Mr  Dobbs  to  Kellett. — Was  it  possible  that  the 
other  witness  could  have  heard  any  conversation  between 
you  and  Mr.  Grogan  ?  A.I  am  positive  the  door  of 
the  parlour  was  shut,  till  Mrs.  Kellett  came  into  the 
room.  Mr*  Grogan  did  not  remain  in  the  room  with 
us  five  minutes  after  ;  whether  the  door  remained  shut, 
after  she  came  in,  I  cannot  say  ;  but  I  am  positive  it  was 
6hut  before. 

Q.  If  the  door  was  open  for  any  time,  could  the  wit- 
ness, Savage,  have  heard  any  thing  that  passed  ? 
A.  Had  he  been  where  he  says  he  was  situated,  I  be- 
lieve he  might  have  heard  every  thing  that  passed,  if  the 
door  were  opened. 

Q.  Where  is  Mrs.  Kellett  now  ?  A.  She  is  in  Dub- 
lin. 

Q.  To  Savage. — You  have  heard  what  Mr.  Kellett 
said.  How  do  you  account  for  having  heard  the  con- 
versation which  has  been  stated  by  you  ?  A.  I  walked 
into  the  parlour ;  Mr.  Grogan  said  he  wanted  to  speak 
to  Mr.  Kellett,  and  I  then  withdrew,  with  a  part  of  the 
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door  in  my  hand,  half  open  and  half  shut,  and  I  re- 
mained there  ;  after  a  few  words  had  passed,  regarding 
the  severities  of  the  rebel  army,  he  drew  the  protection. 

Q.  Who  did  ?  A.  Mr.  Grogan  ;  and  he  said, «  Now, 
Savage,  I  am  giving  one/*  I  said  he  did  right ;  and  I 
catched  the  door  in  my  hand,  closing  it,  and  went  away 
to  the  steps  ;  and  returning  back  in  about  two  minutes, 
or  thereabouts,  Mrs.  Kellett  was  passing  through  the 
hall,  when  I  met  her ;  she  walked  into  the  room  where 
the  gentlemen  were,  and  then  Mr.  Kellett  desired  me  to 
call  the  servant  woman,  by  name.  «  Savage,"  said  he9 
"  call  Anstace  here  ;"  which  I  did. 

Q.  Do  you  mean  that  Mr.  Kellett  was  by  at  all  this  I 
A.  He  was. 

Q.  And  might  have  heard  all  this  ?     A.  He  did, 

Q.  To  Kellett, — Did  you  hear  the  conversation  which 
Savage  mentions  between  him  and  Grogan,  or  could 
you  be  mistaken  ?  A.  I  am  almost  positive  I  cannot  be 
mistaken  ;  if  the  conversation  passed,  I  must  have  heard 
it. 

Q.  By  Mr.  Solicitor  General  to  Kellett. — Did  you  de- 
sire that  man,  Savage,  to  call  your  servant  I  A.  I  did 
not. 

Q.  To  Savage. — What  line  of  life  are  you  in  ?  A.  A 
farmer. 

Q.  Have  you  a  farm  ?     A.  I  have. 

Q.  How  much  ?     Ar  Forty  acres. 

Elizabeth  Devereaux. 

Examined  hy  Counsel. 

Q.    Were  you  in  the  town  of  Wexford  during  the 
late  rebellion  ?     A.  I  was. 
Q.  Did  you  remain  in  the  town  during  the  whole  re- 
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fcellion  ?  A.*  No ;  I  left  the  town  with  Lady  Colclough's 
.maid,  and  went  to  Johnstown,  before  the  rebels  took 
possession  of  it. 

Q.  How  long  did  you  stay  at  Johnstown  ?  A-  I  re- 
mained there  till  Mr.  Grogan  was  taken  by  the  army  to 
Wexford  to  be  tried,  only  four  days  I  was  away  seeing 
some  friends. 

Q.  Do  you  recollect  whether  Mr.  Grogan  was  in  his 
own  house  the  day  the  rebels  took  possession  of  the 
town  ?  A.I  did  not  know  whether  he  was  there  or 
not,  till  I  saw  him  that  night  about  one  o'clock. 

Q.  Did  any  thing  happen  in  the  course  of  that  night 
at  Johnstown  ?  A.  Yes.  I  went  to  bed  at  11  o'clock, 
and  was  awoke  by  a  great  noise ;  I  got  up,  and  came 
down  ;  I  met  one  of  the  servants,  and  asked  what  was 
the  matter  ;  I  saw  a  parcel  of  people  armed,  about  one 
hundred  *,  I  saw  O'Brien,  they  called  him  Captain 
O'Brien,  giving  some  fire-arms  out  of  the  window  5  I 
went  away ;  and  when  I  came  back,  I  saw  Mr.  Grogan 
talking  to  O'Brien  at  the  door,  with  a  sword  in  his 
hand. 

Q.  Did  that  party  take  any  thing  else?  A.  Not  as 
Tknow. 

Q.  They  went  away?     A.  They  did. 

Q.  Did  any  party  come  to  the  house  that  night,  or 
the  next  morning  ?  A.  A  party  came  next  morning, 
between  seven  and  eight  o'clock. 

Q.  For  what  purpose  ?  A.  To  take  Mr.  Grogan 
prisoner,   as  far  as  I  could  understand. 

Q.  Did  they  do  any  thing  with  Mr.    Grogan  ? 

A.  He  asked  some  time  to  prepare  himself,  when  the 
first  party  came  at  seven,  and  afterwards  O'Brien  cam* 
with  a  very  large  party,  and  hurried  him  away. 

Q.  Was  (his  party  armed  ?     A.  They  were. 
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Q  Did  you  see  Mr.  Grogan  going  away  with  the 
party  ?     A.  I  did. 

Q.  In  what  manner  ?  A.  Mr.  Grogan  was  ordered 
by  O'Brien  to  get  upon  his  horse;  and  he  ordered  a 
White  handkerchief  to  be  put  upon  Mr.  Grogan's  hat. 

Q.  Where  did  they  take  him  to  ?  A.  I  saw  him  go- 
ing up  the  avenue*  O'Brien  having  a  drawn  sword,  and 
the  rest  of  the  party  following. 

Q.  Which  road  did  they  go  ?  A.  I  cannot  say ;  I 
did  not  see  them  afterwards. 

Q.  When  was  Mr.  Grogan  brought  back  ?  A.  I 
cannot  say  •,  between  four  and  five  o'clock  the  same  day. 

Q.  Did  he  come  back  by  himself,  or  attended  by  the 
same  party  or  others  ?  A.I  cannot  say,  for  I  did  not 
see  them. 

Q.  Can  you  take  upon  you  to  say  that  he  was  friendly 
to  the  rebel  party,  or  was  acting  by  constraint  ? — — 
A.  As  far  as  I  know,  he  acted  against  his  inclination. 

Q.  Did  you  ever  see  or  know  of  any  meeting  at  his 

house,   of  the  leaders  or  managers  of  the  rebellion  ? — ■ 

A.  No. 

Q.  Was  he  ever  taken  from  his  house  after  that  time 

sgain  ?     A.  Yes  j  I  saw  him  afterwards  taken  from  the 

house. 

Q.  How  long  after  this  day  you  have  been  speaking 
of?     A.  The  Tuesday  or  Wednesday  following. 

Q.  That  was  nearly  a  week  I     A.  Yes. 

Q.  Mention  in  what  manner,  and  to  what  place  he 
was  taken  ?  A.  He  was  taken  to  the  camp  of  Sculla- 
bogue,  as  I  heard. 

Q.  Can  you  say  whether  he  went  there  voluntarily  f 
or  was  compelled  to  go  there  ?  A.  A  man  came  there 
the  night  before,  with  a  written  order  for  him  to  go  to 
the  camp  the  next  morning. 
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Q.  Did  you  see  him  go  off  the  next  morning  ?■   »  ■» 
A.  I  did. 

Q.  In  what  way  did  he  go  ?     A.  He  went  in  his 
carriage. 

Q.  Did -he  wear  a  sword,  or  any  arms?.  A.  Not 
that  I  saw. 

Q.  Was  there  any  party  with  him  ?     A.  Five  or  six 
men. 
Q.  Were  they  armed  ?    A.  I  cannot  say. 
Q.  When  did  he  return  back  ?     A.  About  eight  0? 
nine  o'clock  the  same  day. 

Q.  While  you  were  there,  was  there  any  rebel  guard 
at  his  house  ?  A.  There  was  a  guard  in  the  house,  and 
at  the  avenue  gate. 

Q.  Do  you  mean  all  the  time?  A.  I  do  $  all  the 
time,  till  the  King's  forces  took  Wexford,  and  then  the 
guard  went  away. 

Q.  By  Mr.  Solicitor  General.— Do  you  usually  live  at 
Johnstown  ?     A.  No. 

Q.  And  how  many  nights  did  you  spend  there  ?     A.  I 
staid  there  till  Mr.  Grogan  was  taken  by  the  army. 
Q.  Were  you  ever  in  the  house  before  ?     A.  No» 
Q.  Nor  since  ?     A.  No. 

Q.  What  family  had  Mr.  Grogan  in  the  house  ?— *• 
A.  I  do  not  know  any  family  that  belonged  to  him. 

Q.  What  servants  had  he  ?  A.  He  had  a  house* 
keeper,  and  three  other  women ;  a  steward,  butler,  and 
coachman. 

Q.  Were  they  all  there  during  the  time  you  were 
there  ?     A.  No  •,  they  were  taken  prisoners,  as  I  heard* 
Q.  The  maid  servants  ?     A    All  the  men,  but  one. 
Q.  Are  you  any  relation  to  the  butler  ?     A.  No,  only 
of  the  same  name. 
Q.  When  Mr.  Grogan  returned  in  the  evening,  were 
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there  any  persons  with  him  ?     A.  I  cannot  tell;  I  met 
him  in  the  hall. 

Q.  Was  there  any  person  with  him  when  you  met 
him?     A.  None. 

Q.  Was  he  a  prisoner  there  ?  A.  There  was  a  guard 
at  the  door. 

Q.  They  were  his  own  tenants  ?  A.  They  were  put 
there  by  O'Brien  ;  some  might  be  his  tenants. 

Q.  How  many  came  with  the  order  ?  A.  One,  that 
I  saw, 

Q.  Who  is  he  ?     A.  One  Barry. 

Q.  Where  is  he  ?     A.  In  Dublin. 

Q*  Did  you  travel  together  ?     A.  No. 

Q.  Did  you  compare  your  evidence  together  ?    A.  No, 

Q.  Did  you  see  Mr.  Grogan  ride  out  at  any  time  f 
A*  He  did. 

Q.  Who  attended  him  ?     A.  His  servant  man. 

Q.  Any  body  else  ?     A.  None,  that  I  saw* 

Q.  Did  you  see  him  ride  to  Mr.  Kellett's  ?  A.  I  saw 
k  letter  brought  from  Mr.  Kellett. 

Q»  He  went,  in  consequence  of  it ■?     A.  He  did. 

Q.  Did  he  go  alone?  A.  There  was  a  servant  with 
him. 

Q.  Had  the  servant  any  one  with  him?  A.  None., 
%hat  Tsaw. 

David  Hodgings. 

Examined  by  Counsel* 

Q.  You  are  servant  to  Mr.  Roe  ?•    A.  Yes. 

Q.  Do  you  remember  the  day  that  the  rebels  tcofe 
possession  of  Wexford  ?     A.  I  do. 

Q.  Where  were  you  on  that  day  ?  A.  A  part  of  the 
time  in  Wexford,  and  part  of  the  time  on  board  of  tho 
Vessel' where  my  master  was- 
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Q.  Where  did  your  master  go  to  ?    A.  To  town  here. 

Q.  Where  did  you  go  to  ?  A.  To  Mr.  Cornelius 
Grogan's. 

Q.  Did  you  observe  what  happened  after  you  went. 

there  ?     A.  That  night,  about  one  o'clock,  there  came; 

a  party  of  rebels,  who  demanded  fire-arms  and  drink ; 

the  next  morning  another  party  came,  between  six  and 

^even. 

Q.  What  became  of  you  ?     A.  I  was  taken  prisoner 

by  the  rebels,  and  brought  to  Wexford  ;  the  party  wliQ 

came  between  six  and  seven,  took  away  the  cattle,  and 

me  and  Mr.  Grogan's  servants, 

Q.  Did  you  see  Mr.  Grogan  when  the  rebels  first 
came  ?  A.  He  was  in  bed  when  they  came,  and  they 
waited  till  he  got  up ;  there  was  a  man  who  seemed  to 
have  a  command  5  one  of  them  presented  a  gun  at  Mr. 
Grogan,  but  I  cannot  recollect  what  was  said. 

Q.  Was  any  thing  said  ?  A.  I  believe  they  were 
wanting  to  swear  him. 

Q.  You  were  taken  prisoner  ?     A.  I  was. 

Q.  Where  were  you  brought  to  ?  A.  To  the  bridge, 
©f  Wexford. 

Q.  As  you  were  bringing,  did  you  hear  any  thing 
said  by  them  about  Mr.  Grogan  ?    A.  No?  I  did  not. 

William  Barry. 

Examined  by  Counsel. 

Q.  What  is  your  name  ?    A.  William  Barry. 

Q.  Do  you  live  in  the  county  of  Wexford  ?     A.  I  do: 

Q.  What  is  your  occupation  ?     A.  A  farmer. 

Q.  Were  you  in  the  county  of  Wexford  during  the 
late  rebellion  ?     A.  I  was. 

Q.  Were  you  at  the  rebel  camp  at  Scullabogue,  at 
any  time  flaring  the  rebellion  ?    A,  I  was, 
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Q.  How  soon  after  the  rebellion  first  broke  out,  were 
you  at  the  camp  ?  A.  I  was  made  to  join  the  rebels  im- 
mediately  after  they  took  Wexford,  and  from  thence 
carrried  to  Scullabogue  camp. 

Q.  Were  you  appointed  to  any  office,  and  what  ?— - 
A.  I  was  made  a  sergeant  of. 

Q.  Have  you  seen  Mr.  B.  B.  Harvey  at  the  camp, 
as  commander  in  chief  of  the  rebels  ?  A.  I  have  seen 
him  there,  acting  as  commander  in  chief. 

Q.  Did  he  give  you  a  letter  at  any,  and  what  parti- 
cular time,  to  carry  from  that  camp  to  the  late  Cornelius 
Grogan  ?  A.  He  did,  the  day  previous  to  the  battle  of 
Boss. 

Q.  Did  you  deliver  that  letter  to  Mr.  Grogan  ?  ■  i 
A.  I  did. 

Q.  Who  accompanied  you  when*  you  delivered  the 
letter  ?  A.  Four  men,  that  Mr.  Harvey  ordered  to 
go  with  me  from  the  camp  of  Scullabogue. 

Q.  Do  you  know  the  purport  of  the  letter  ?     A.  I  do. 

Q.  Relate  it?  A.  Mr.  Harvey  desired  Mr.  Grogan 
to  come  writh  me  and  the  other  men  to  the  camp  of  Sul-' 
labogue,  early  on  the  next  morning,  otherwise  he  must 
be  at  the  trouble  of  sending  a  strong  guard  for  him,  to 
bring  him  there  by  force. 

Q.  How  came  you  to  know  the  contents  of  it  ?  A.  It 
was  written  in  my  presence,  and  was  not  sealed. 

Q.  You  can  read  writing  ?     A.  I  can. 

Q.  You  said  you  delivered  the  letter  to  Mr.  Grogan  5 
what  did  he  say  or  do  in  consequence  thereof?  A.  Mr. 
Grogan  at  first  endeavoured  to  excuse  himself;  but 
when  I  told  him  how  I,  and  those  with  me,  were  direct- 
ed to  act,  and  what  danger  would  follow  if  he  did  not 
come,  he  agreed  to  do  so,  on  the  following  morning  j 
and  not  being  able  to  ride,  from  the  gout  and  rheuma- 
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tisrti  he  complained  of,  he  was  put  into  his  own  carriage* 
and  drove  very  hard,  the  four  men  and  myself  guarding 
him.  When  we  arrived  at  the  camp  at  Sullabogue,  I 
inquired  for  Mr.  Harvey,  and  learned  he  had  left  that, 
early  in  the  morning  of  that  day,  to  go  to  the  battle  of 
Ross. 

Q.  What  did  Mr.  Grogan  then  do  ?  A.  I  took  him 
out  of  his  carriage,  the  horses  not  being  able  to  travel 
further,  being  drove  so  hard,  and  got  him  on  horseback  ; 
and  we  then  proceeded  on  towards  Ross,  to  meet  Mr. 
Harvey. 

Q.  Were  you  at  the  battle  of  Ross  ?  A.  No.  Hav- 
ing got  within  two  or  three  miles  of  Ross,  Mr.  Grogan 
complained  that  he  was  then  very  ill,  from  pains  of  the 
gout  and  violence  of  exercise,  and  not  able  to  ride  fur- 
ther ;  which  appeared  to  me  to  be  the  fact,  from  his  ap- 
pearance ;  whereupon,  not  having  met  Mr.  Harvey,  we 
agreed  to  let  him  return  to  Foaks  Mill,  where  his  carri- 
age was  ordered  to  go  from  Scullabogue  ;  tbje  four  men 
that  guarded  him  with  me  took  the  charge  of  him  back* 
and  I  went  on  to  meet  Mr.  Harvey,  and  learn  what 
should  be  done  with  Mr.  Grogan. 

Q.  Did  you  order  the  guard  back  with  Mr.  Grogan  ? 
A.  I  directed  the  guard,  that  if  I  should  not  return  till 
late  in  the  evening,  for  them  to  take  Mr.  Grogan  back  to 
Johnstown,  and  for  them  to  remain  there,  till  they 
should  see  me,  or  have  further  orders  from  Mr.  Harvey; 
which  they  agreed  to  do. 

Q.  Did  you  see  Mr.  Harvey  that  day  afterwards  ? 
A.  I  did ;  I  proceeded  towards  Ross,  and  met  him  re- 
turning from  the  battle ;  and  when  he  saw  me,  he 
immediately  asked  mc  what  I  had  done  with  Mr.  Grogan. 

Q.  What  did  you  say  to  him  ?  A.  I  told  him  I  had 
acted  as  I  before  mentioned ;  and  I  was  then  directed  by 
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Mr.  Harvey  to  return  to  Mr.  Grogan,  and  detain  hi* 
a  prisoner  at  Johnstown,  till  further  orders ;  which  I 
did,  and  returned  there  in  the  evening  of  the  same  day* 
and  found  Mr.  Grogan  at  home. 

Q.  Was  it  the  same  day  you  took  Mr.  Grogan  tc* 
Scullabogue,  that  Mr.  King's  barn,  in  which  several 
persons  were  confined,  had  been  set  on  fire  by  the 
rebels,  and  was  consumed  ?     A-  It  was. 

Q.  Was  it  before  or  after  the  arrival,  that  happened? 
A.  Long  before ;  for  when  we  arrived  there,  the  ban* 
appeared  consumed  to  ashes. 

Q.  Did  you  or  Mr.  Grogan  inquire  of  the  people 
there,  what  was  the  matter?  A.  We  both  inquired, 
and  were  informed  of  the  dreadful  massacre  that  had 
happened. 

Q.  What  did  Mr.  Grogan  say  on  hearing  of  it  ?— 
A.  He  seemed  very  much  agitated  and  alarmed,  and 
told  the  people  it  was  most  dreadful  conduct  in  them  ; 
and  implored  them,  as  much  as  possible,  to  desist  fron* 
such  proceedings. 

Q.  Do  you  believe,  if  Mr.  Grogan  had  arrived  one 
or  two  hours  sooner*  he  would  be  put  into  the  barn, 
and  shared  the  same  fate  himself?  A.  I  do  believe, 
from  the  violence  that  then  raged  there,  if  Mr.  Grogaa 
had  been  there  one  hour  or  two  sooner,  he  would  have 
shared  the  same  as  the  others. 

Q.  When  you  left  Mr.  Grogan,  how  soon  after  did 
you  meet  Mr.  Harvey  ?  A.  About  half  an  hour,  after 
returning  from  the  battle  of  Ross  to  Scullabogue. 

Q.  Did  you  accompany  Mr.  Harvey,  after  meeting 
him,  to  the  house  of  Scullabogue  ?     A.  I  did. 

Q.  What  was  the  conversation  that  passed  betweea 
you  and  Mr.  Harvey  ?  A.  I  rode  with  him,  and  several 
others,  from  the  battle  of  Ross  to  4he  house  of  Sc*Ifo* 
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bogaei  but  can't  recollect  any  particular  conversation, 
but  that,  as  jto  Mr.  Grogan,  I  have  mentioned. 

Q.  Who  did  ypu  see  at  gcullabogue,  when  you  re- 
turned with  Mr.  Harvey  ?  A.  J  saw  Mr.  Frizell ;  who 
told  me  the  particulars  of  the  massacre  that  had  hap- 
pened them  in  the  morning  of  tl^at  day,  and  said  that 
he  would  have  suffered  himself,  but  that  he  informed 
them  he  was  sworn,  aDd  came  to  the  county  of  Wexford 
as  an  emissary  to  serve  the  united  camp  ;  by  whicfy 
means,  and  having  then  Mr.  Bagnal  Harvey's  pass,  Jie 
was  saved. 

Q.  Did  he  seem  in  spirits  ?  A.  He  did  ;  he  was  eat? 
iag  his  dinner  very  hearty,  and  appeared  cheerful. 

Q.  Did  Mr.  Grogan  see  Mr.  Frizell,  on  his  waj 
through  Scullabogue,  when  with  you  ?  A.  No  ;  if  he 
saw  him  that  day,  it  must  have  been  on  his  return  in 
the  evening  with  the  four  men,  when  I  was  not  present  $ 
for  we  did  not  meet  Mr.  Frizell  in  going  out. 

Q.  How  long  did  you  stay  with  Mr.  Harvey  at  Scul- 
labogue ?     A.  Till  near  sun-set. 

Q.  Did  Mr.  Grogan  and  Mr.  Harvey  meet  that  day  ? 
A.  No ;  it  was  impossible ;  for  I  left  Mr.  Grogan  re- 
turning home,  and  proceeded  to  meet  Mr.  Harvey; 
and  I  left  Mr.  Harvey  at  Scullabogue-house  behind  me, 
and  returned  to  Mr.  Grogan  at  Johnstown,  and  found 
him  there,  and  learned  he  had  returned  with  the  four 
men  some  hours  before  I  had  arrived.    , 

Q.  Then,  for  those  reasons,  you  think  they  did  not 
meet  that  day  ?     A.  I  do. 

Q.  How   were  you  and   the  four  men  disposed   of, 
that  guarded  Mr.  Grogan,  after  you  returned  home  to 
his  house  ?     A.  We  were  removed  by  another  guard, 
ip  one  or  two  days  afterwards,   and  I  never  saw  Mr 
Grogan  after,  daring  the  rebellion. 
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Q.  By  Mr.  Solicitor  Gc?ie7*aL — You  were  made  a  Ser- 
jeant 5  what  were  you  before  ?     A.  A  farmer. 

Q.  How  many  acres  have  you  ?     A.  Fourteen. 

Q.  You  are  dressed  out  of- the  way  of  a  farmer  ? 

A.  I  always  kept  myself  decent. 

Q  With  nankeen,  and  silk  stockings  ?  A.  I  never 
wore  silk  stockings  in  my  life, 

Q.  Were  you  intimately  acquainted  with  Mr.  Har- 
vey ?     A.  No. 

Q.  He  placed  great  confidence  in  you  ?     A.  Yes. 

Q.  You  read  the  note,  and  have  it  by  heart  ?  A.  I 
stated  it. 

Q.  Mr.  Harvey  was  a  man  of  good  fortune  ?  ja  « 
A.  He  was. 

Q.  Mr.  Grogan  was  also  of  good  fortune  ?     A.  Yes. 

Q.  Was  there  not  a  great  intimacy  between  the  gen- 
tlemen ?     A.  I  do  not  know. 

Q.  Did  you  hear  it  ?     A.  No. 

Q.  Did  he  send  the  note  open  by  you  ?     A.  He  did. 

Q.  What  arms  had  you  at  the  battle  of  Ross  ?  * ■  u.  » 
A.  None,  because  I  was  not  there. 

Q.  How  many  battles  were  you  in  ?  A.  At  the  bat« 
tie  of  Horetown. 

Q.  What  arms  had  you  there  ?  A.  A  sword  and 
pistol. 

Q.  How  many  men  did  you  kill  ?  A.  None  j  I  did 
not  fire. 

Q.  Nor  use  the  sword?  A.  I  could  not  come  near 
enough. 

Q,  How  many  robberies  did  you  commit  ?  A.  Never 
any. 

Q.  You  joined  against  your  will  ?     A.  I  did. 

Q.  And  all  the  rest  ?  A.  I  cannot  answer  for  anj 
but  myself* 


125 

Q.  Who  forced  you  ?    A.  Odds  of  fifty. 

Q.  How  many  oaths  ?     A.  One. 

Q.  And  you  took  the  oath  of  allegiance  ?    A.  Yes, 
since. 

Q.  And  have  got  a  protection  ?     A.  I  have. 

Q.  By  Mr.  Mason. — For  what  purpose  was  the  house 
guarded,  when  Mr.  Grogan  was  not  there  ?  A.  I  can* 
not  account  for  it ;  there  was  a  guard  constantly  there. 

Q.  By  Mr,  Martin.-—  Was  not  Mr.  Grogan  suspect- 
ed, before  he  was  sent  for,  as  not  being  desirous  of 
fighting  against  the  King  ?     A.  He  was. 

Q.  Do  you  not  think  that  Mr.  Harvey  would  have 

been  suspected  of  disaffection  to  the  rebel  cause,  if  he 

had  wrote  in  a  very  friendly  manner  to  Mr.  Grogan  ?— • 

A.  He  would. 

Christopher  Taylor. 

Examined  by  Counsel, 

Q.  Did  you  follow  the  businss  of  a  Printer  during  the 
rebellion  ?    A.  I  did. 

Q.  Do  you  recollect  having  been  employed,  before 
the  rebellion,  to  print  notices,  signed  by  the  Sheriff  and 
magistrates  of  Wexford  ?     A.  I  do. 

Q.  By  whose  order  ?  A.  By  the  order  of  the  high 
Sheriff. 

Q.  Did  you  know  the  late  Cornelius  Grogan  ?  A.  I 
did. 

Q.  Do  you  know  his  hand-writing  ?     A.  Very  well. 

Q.  Do  you  know  whether  his  name  was  subscribed  to 
that  paper,  which  you  were  ordered  to  print  ?  A.  It 
was. 

Q.  And  you  printed  it,  pursuant  to  the  orders  yoi* 
received  ?    A.  I  did. 

Q.  Were  you  employed,  after  the  rebellion  began* 
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time  in  prison,  I  was  liberated,  upon  condition  I  would 
print,  for  the  use  pf  the  rebels,  such  papers  as  thef 
wished  for- 

(Here  a  paper  was  produced.) 

Q.  Was  this  one  of  them  ?     A.  It  was. 

Q.  By  whose  order  was  that  paper  printed  ?  A.  By 
the  order  of  William  Kearney,  a  brewer  in  the  town  of 
Wexford. 

Q.  Was  he  concerned  among  the  rebels  ?  A.  He 
most  certainly  was. 

Q.  Did  you  print  many  of  these  ?  A.  I  am  not  sure 
as  to  the  number ;  five  hundred,  I  dare  say,  or  one 
thousand;  I  never  expected  to  be  paid,  and  did  not 
keep  an  accouut. 

Q.  Did  Kearney  belong  to  a  committee  ?  A.  I  am 
not  certain  ?  but  he  belonged  to  the  rebels,  and  lived  in 
Wexford. 

Q.  These  papers  were  afterwardsjlisseminated  through 
the  county  ?     A.  They  were. 

q  Were  you  called  upon,  during  the  rebellion,  to 
print  papers  for  Mr.  Grogan  ?  A.  I  did  not  see  him 
during  the  rebellion,  till  I  saw  him  in  custody  going  to 
be  tried. 

Q.  And  you  were  in  the  town  ?  A.  I  was  in  some 
jneasure  a  prisoner ;  I  considered  myself  so. 

Q.  By  Mr.  Attorney  General. — Did  you  ever  see  any. 
paper,  with  the  signature  of  Cornelius  Grogan  as  com- 
missary general  ?     A.  Never. 

Q.  By  Mr.  Barrington. — Where  were  you  confined  ? 
A.  In  the  common  gaol  of  Wexford. 

Q.  Who  did  your  business  ?  A*  It  was  at  a  stand  % 
there  was  nothing  done. 
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Q.  You  have  heard  that  Bagnal  Harvey  was  com* 
wander  in  chie£  and  that  it  was  determined  to  enforca 
the  attendance  of  every  body  into  the  rebel  army  ?— • 
A.  I  was  told  so  by  the  man  who  gave  the  paper  to  me. 

Q.  Did  you  know  any  loyal  men,  through  terror  of 
these  orders,  joining  the  rebel  army  ?  A.  I  heard  of 
several. 

Q.  Have  you  heard  that  Mr.  Grogan  was  under  any 
restraint,  by  orders  from  the  rebel  army  ?  A.  Not 
during  the  rebellion  5  I  did  not  hear  it  \  I  heard  it 
since. 

Q.  Have  you  heard  that  many  changed  their  religion, 
from  the  terror  of  the  rebels  ?     A.  I  did. 

Q.  You  have  heard  that  many  loyal  men  acted  m 
public  employments,  through  fear  ?     A.  They  did. 

<J.  Many,  through  interest  with  the  chiefs,  got  ap- 
pointments, to  save  their  lives,  and  prevent  their  going 
into  service  ?     A.  They  did. 

Q.  Have  you  heard  that  Doctor  Jacob  solicited  an 
employment,  to  save  his  life  ?  A.  He  acted  as  a  phy- 
sician. 

Q.  Do  you  know  that  Mr.  Thomas  Richards,  the 
Attorney,  acted  in  any,  and  what  capacity,  to  save  hia 
life  ?  A.  He  took  inventories,  and  took  care  of  the; 
plunder  brought  in^ 

Q.  Do  you  not  believe  Mr.  Richards  to  be  a  loyal 
man  ?     A.  I  do  ;  a  very  loyal  man. 

Q.  Do  you  believe  that  Mr.  Grogan  acted  in  the 
tame  way,  from  the  same  cause  ?  A.  I  believe  he  acted! 
from  compulsion. 

Q.  Do  you  believe,  that  if  Mr.  Grogan  were  at  liber-. 
ty,  he  would  have  joined  the  rebels  ?     A.  Certainly  noU 

Q.  Did  you  hear  that  Mr.  Richards  was  christened, 
and  compelled  to  submit)  from  intimidation  and  fear  of 
fc  life  i    A.  I  did. 
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Q.  By  a  Roman  Catholic  ?    A.  Yes. 

Q.  And  changed  his  religion  ?     A.  Yes. 

Q.  And  was  obliged  to  go  to  the  rebel  camp  f  A.  I 
did  not  hear  that. 

Q.  Did  you  hear  that  he  was  obliged  to  appear  with  a 
pike  in  his  hand,  through  intimidation?  A.  I  did  hear 
it* 

Q.  Has  Mr.  Richards  been  questioned  for  his  con- 
duct ?     A.  I  never  heard  he  was. 

Q.  Mr.  Grogan  was  executed  for  the  same  conduct  ? 
A.  He  certainly  was  executed. 

Q.  You  think  they  were  both  equally  loyal  men  ?— 
A.  I  think  so. 

Q.  By  Mr.  O'Donnell.—Dld  you  hear  that  Mr.  Gro- 
gan was  in  the  rebel  army  ;  and  was  it  before  or  after 
you  printed  these  papers  ?     A.  It  was  before, 

Q.  Did  you  ever  hear  that  Mr.  Grogan  had  such  in- 
fluence, so  that  his  pass  would  go  through  ?  A.  I  never 
heard  it,  till  I  heard  it  here. 

Q.  Had  Mr.  Harvey  influence  ?     A.  He  had. 

Q.  Was  Mr.  Harvey  baptised,  and  made  a  Roman 
Catholic  ?    A.  I  heard  so. 

Q.  Was  Mr.  Grogan  ?    A.  Not  that  I  heard, 
-Q.  By  Mr.  Daly. — You  were  appointed  a  printer  by 
compulsion  ?     A.  I  was. 

Q.  Did  you  solicit  that  employment  ?  A.  It  never 
occurred  to  me. 

Q.  Would  you  have  thought  it  right  to  do  so  ?— 
A.  I  would  not. 

Q»  By  Mr.  Martin. — Is  not  your  paper  in  as  good 
circulation  with  the  loyal  inhabitants  of  Wexford,  as 
before  the  rebellion  ?     A.  I  believe  so, 

Q.  Were  you  questioned  for  the  part  you  acted  among 
the  rebels i    A.  Never, 
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Q.  Was  not  Mr.  Grogan  a  loser  in  personal  property 
by  the  rebellion  ?    A.  I  heard  he  was  considerably  a  loser. 

Q.  Did  you  not  hear  that  Mr.  Grogan  was  what  is 
called  a  close  man,  and  did  not  like  to  part  with  his 
property  ?     A.  I  did. 

Q.  By  Sir  H.  Cavendish.— T)o  you  not  believe  that 
those  loyal  persons,  who  joined  the  rebels  from  compul- 
sion, would  have  been  very  glad  to  escape  to  the  King's 
army,  if  they  could  with  safety  ?     A.  I  do. 

Q.  Do  you  believe  that  Mr.  Grogan  would  have  been 
very  glad  to  have  got  out  of  their  clutches  ?  A.  In- 
deed I  should  imagine  so. 

Q.  Do  you  not  believe  that  Mr.  Grogan  did  not  join 
the  King's  army,  upon  their  evacuating  Wexford  ? — 
A.  I  did  not  hear  of  it,  till  long  after. 

Q.  By  Mr.  Coo/c. — Did  you  know  any  thing  of  Mr. 
Grogan's  conduct  during  the  rebellion  ?  A.  Not  from 
my  own  knowledge. 

Q.  By  Mr.  Fitzgerald,  (Kerry. J  Can  you  name  any 
Joyal  person  who  sought  a  command  among  the  rebels  ? 
A.  I  can ;  Mr.  Thomas  Richards,  the  Attorney  j  a  gen- 
tleman of  the  name  of  Abraham  Goodall ;  Richard 
Giffbrd,  and  Mr.  French,  who  had  put  a  blistering 
plaister  on  his  side,  to  prevent  his  being  sent  to  the 
battle  of  Fook's  Mill. 

Q.  By  Mr.  G.  Knox. — Did  you  you  hear  Mr.  Gro- 
gan's conduct  spoken  of  during  the  rebellion  ? ■* 

A.   Never ;  I  did  not  converse  with  them. 

Laurence  Finn. 

Examined  by  Counsel. 

Q.  You  are  a  resident  in  the  county  of  Wexford  ? — ■ 
A.  I  was  there  during  the  late  rebellion  ;  I  became  a  re- 
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sident  of  that  county  a  short  time  prior  to  the  late  rebel- 
lion ;  I  went  there  from  Dublin,  on  account  of  my  bad 
state  of  health. 

Q.  Were  you,  at  any  and  what  time,  in  the  town  of 
Wexford,  during  the  late  rebellion  ?  A.I  was  there 
during  the  whole  of  the  rebellion. 

Q.  Did  you  know  the  late  Cornelius  Grogan  ?  A.  I 
did. 

Q.  Did  you  see  him  during  the  rebellion  ?     A.  I  did. 

Q.  When  ?  A.  On  or  about  the  first  or  second  of 
June  last.  I  was  standing  in  the  street  of  Wexford, 
when  a  number  of  the  rebels  came  into  the  town,  with 
Mr.  Grogan,  as  I  then  conceived,  a  prisoner. 

Q.  What  number  of  rebels  was  with  Mr.  Grogan  at 
that  time  ?  A.I  should  suppose  about  two  or  three 
hundred. 

Q.  Were  they  armed  ?     A.  Most  of  them  were. 

Q.  In  what  manner  ?  A.  With  pikes,  swords,  guns, 
and  pistols ;  the  greater  part  of  them  had  pikes. 

O.  Did  Mr.  Grogan  appear  to  you  to  be  a  prisoner 
with  them  at  such  time  ?  A.  He  did  appear  to  me  to 
be  a  prisoner. 

Q.  Had  Mr.  Grogan  any  arms  at  that  time  ?  A.  He 
had  none ;  was  on  horseback,  and  the  rebels  on  both 
sides  of  him. 

Q.  Did  Mr.  Grogan  appear  to  be  forced  by  the  re- 
bels ?  A.  From  what  I  saw  and  heard  at  the  time,  in 
the  street  as  he  passed,  I  believed  him  forced  ;  there 
was  one  man  rode  near  him,  that  seemed  to  have  a 
command,  and  he  held  a  drawn  sword  in  his  hand,  nearly 
over  Mr.  Grogan's  head,  as  they  passed  me  in  the 
street. 

Q.  Have  you  no  other  reason  ?     A.  I  have. 

Q.  Relate  it  ?     A,  I  was  standing,  when  they  enter- 
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ed  the  town,  near  a  number  of  people,  who  inquired 
was  he  (meaning  Mr.  Grogan)  a  prisoner;  to  which  a 
number  of  the  rebels,  who  had  him  in  custody,  answered 
he  was  ;  and  said  he  was  an  Orangeman,  and  not  ac- 
tive in  their  cause  \  therefore  they  seized  him,  and  must 
try  him  at  their  camp,    where  they  were  then  taking 

him. 

Q.  What  camp  did  they  mean  to  take  him  to  ?    A.  A 

place  called  the  Three  Rocks,  near  the  town  of  Wexford, 

where  they  all,  at  that  time,  used  to  meet. 

Q.  Did  he  undergo  any  trial  by  the  rebels  ?  A.  I 
do  not  know. 

Q.  Did  lie  do  any  act  at  the  camp  to  save  him  from 
that  trial?  A.  I  heard  he  became  an  United  Irishman, 
by  taking  the  oath,  or  otherwise  the  rebels,  I  am  sure, 
would  have  shot  or  piked  him,  as  they  had  done  by 
others  in  a  like  situation. 

Q.  Have  you  ever  heard  that  Mr.  Grogan  acted  as 
commissary  to  the  rebels?     A.  I  have  heard  so. 

Q.  How  came  you  to  know  that  he  had  that  commis- 
sion,  or  acted  as  such  ?     A.  In  a  few  days  after  I  first 
saw  Mr.  Grogan  in  custody,  I  was  standing  in  a  room, 
in  the  house  of  a  Mr.  Curran  in  Wexford,    and  there 
saw  a   number  of  people,   whom  I  believe  formed  a 
rebel   committee ;    and  after   some  conversation    about 
Mr.  Grogan,  and   other  gentlemen,    whom   they   said 
were  inactive,    and  of  no    use  to   them,    thev   agreed 
that    they    should    be    appointed    commissaries,     and 
directed  commissions  to  be  made  out  for  that  purpose, 
with  others  for  Mr.  Grogan  and  Mr.  Mcyler,  appointing 
them  to  act  as  commissaries  for  collecting  provisions  in 
their  respective  baronies,  for  the  use  of  the  rebel  army. 
Q.  Was  said  order  made  out,  when  you  went  there  ? 
A.  It  was. 
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Q.  Did  Mr.  Grogan  act  under  said  order  ?  A.  I 
believe  he  did,  as  I  have  heard,  in  some  partial  manner, 

Q.  Do  you  believe  that  Mr.  Grogan  acted  through 
compulsion,  or  of  his  own  free  will  ?  A.  I  believe  he 
acted  through  compulsion,  and  fear  of  his  life  ;  for  the 
committee,  in  regard  to  him,  mentioned,  as  he  could  be 
of  no  other  use,  from  his  age  and  infirmities,  he  must 
accept  of  that  employment,  and  act  accordingly,  or 
that  they  would  consider  him  as  their  enemy. 

Q.  Don't  you  believe,  if  Mr.  Grogan  had  not  ac- 
quiesced therein,  they  would  have  put  him  to  death  ? — 
A.  I  am  certain  they  would. 

Q.  By  Mr,  Barrington.—Did  you  think  that  many 
joined  the  rebels  through  intimidation  ?  A.  From  fear 
many  did. 

Q.  Do  you  believe  Mr.  Grogan  to  be  one  of  these  ? 
A.  I  do,  most  undoubtedly. 

Q.  There  were  many  loyal  persons,  who  joined  through 
compulsion,  were  never  questioned  ?  A.  A  great  many 
of  them. 

Q.  Mr.  Grogan  was   executed  for  so   doing  ? » 

A.  He  was. 

Q.  From  what  you  know  of  the  whole  subject,  and 
the  circumstances,  do  you  think,  in  your  conscience, 
that  he  acted  voluntarily,  or  by  compulsion  ?  A.  I  think 
he  acted  by  compulsion. 

Q.  By  Mr.  Attorney  General- — Were  you  in  Wexford 
at  the  time  of  the  trial  ?     A.  I  was. 

Q.  Were  you  in  the  Ordnance  office  ?     A.  Never. 

Q.  You  saw  Mr.  Grogan  ride  into  town  ?     A.  I  did* 

Q.  With  his  men  after  him  ?     A.  Yes. 

Q.  You  heard  he  went  to  the  gaol  to  Mr.  Kellett  £ 
A.  I  never  heard  it. 

Q.  He  used  to  walk  through  the  town  I    A,  I  $d 
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not  see  him  walk  5  from  appearances,  he  could  not  walk 
well.  \ 

Q.  He  rode  generally  ?  A.  When  I  saw  him,  he 
rode  5  when  he  was  brought  in,  he  rode,  and  was 
guarded, 

Q.  How  many  was  his  guard?  A.  Two  or  three 
hundred. 

Q.  Did  they  huzza  much  ?  A.  I  did  not  hear  any 
at  all  that  time. 

Q.  But  at  another  time  you  heard  an  huzza  ?— » 
A.  Never. 

Q.  How  came  it  you  did  not  attend  the  Court  Mar- 
tial ?  A.  I  was  apprehensive  I  might  be  brought  into 
difficulty,  as  many  innocent  men,  I  understand,  were. 

Q.  You  did  not  walk  into  that  court,  as  you  did  into 
the  committee  ?     A.  I  did  not  walk  that  way. 

Q.  Why  did  you  not  happen  to  go  to  Mr.  Grogan's 
trial  ?  A.  I  did  not  hear  of  it,  the  day  he  was  tried ; 
there  were  several  I  did  not  hear  of;  I  was  often  in, 
my  bed.   % 

Q.  Two  or  three  hundred  people  must  have  made  a 
long  train  in  two's  or  three's  ?  A.  I  do  not  recollect 
now ;  I  only  observed  men  after  him. 

Q.  Did  they  march  in  regular  order  ?  A.  No  ;  I 
think  a  confused  mob. 

Q.  How  often  did  you  attend  the  committee  ?  A.  I 
never  attended  it. 

Q.  Were  they  pushing  Mr.  Grogan  before  them  ?«— • 
A.  Not  pushing  him ;  for  he  was  on  horseback 5  they 
had  a  sword  brandishing  over  him. 

Q.  He  had  a  sword  himself?  A.  He  had  no  arms 
at  all. 

Q.  All  the  people  were  behind  him  ?  A.  I  believe 
Borne  were  before  him,  but  most  were  behind  him. 
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Q.  You  said  they  were  all  behind  him  ?  A.  They 
were  in  every  direction. 

Q.  By  Mr.  Martin. — From  the  numberless  horrors 
which  the  rebels  had  committed  against  unfortunate 
prisoners,  do  you  not  think  that  the  army  were  so  exas- 
perated against  them,  that  it  would  not  be  safe  for  wit- 
nesses to  attend  the  court  martial  ?  A.  I  do  j  that  was 
my  opinion. 

Q.  By  Mr.  Yelverton — From  the  manner  in  which 
Mr.  Grogan  came  in,  do  you  think  he  was  a  prisoner, 
or  leading  a  party  ?     A.  He  was  a  prisoner. 

Q.  By  Sir  John  Parnell.— 'Was  it  a  matter  of  doubt  ? 
A.  No  doubt  at  all. 

Q.  How  came  you  to  ask  about  it  ?  A.  I  did  not  % 
it  was  one  party  in  the  street  asked  another,  and  they 
said  he  was  a  prisoner. 

Q.  By  Colonel  Atwett. — What  reason  made  you  think 
the  witnesses  would  be  endangered  in  attending  ? — — - 
A.  Because  I  heard  that  every  one  in  coloured  cloathes 
was  hurt  by  the  soldiers. 

Q.  Did  you  not  know  that  many  people,  who  had 
been  active  among  the  rebels,  remained  in  Wexford? 
A.  I  believe  so. 

Q.  By  Mr.  Maxwell. — From  the  day  of  the  arrival 
of  the  army,  until  the  trial,  do  you  know  of  any  act  done, 
which  authorized  your  opinion  ?.  A.  I  do  not  know  of 
any  act  done,  to  my  own  knowledge;  but  it  was  the 
general  opinion,  before  they  came  in,  that  they  would 
kill  every  man  in  coloured  cloathes ;  and  many  reports 
prevailed  afterwards  of  that  nature. 

Q.  By  Mr.  Cooke. — Who  were  the  members  of  the 
committee  ?  A.  I  do  not  know  ;  they  were  strangers 
to  me. 

Q.  What  passed  while  you  were  there  ?     A,  They 
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wrote  an  order,  directed  to  Mr.  Grogan,  to  act  as  I 
mentioned,  and  also  to  Mr.  Meyler. 

Q.  Nothing  else  happened  while  you  were  there  r — 
A.  Not  that  I  noticed. 

Q.  Mr.  Grogan  was  not  there  himself?     A.  No. 

Q.  Was  Meyler  there  ?  A.  There  was  one  Meyler 
there  :  he  was  transported. 

Q.  Who  was  the  person  you  applied  to  ?  A.  I  think 
his  name  was  Edward  Hay. 

Q.  By  Mr.  Prime  Sergeant, — Do  you  know  Mr. 
Kellett  ?     A.  I  do  not. 

Q.  By  Mr.  Mason. — Between  the  time  of  the  King's 
troops  taking  possession  of  Wexford,  did  you  not  walk 
frequently  through  the  town  ?     A.  I  did  not. 

Q.  Did  you  ever  ?     A.  No. 

Q.  For  what  reason  ?  A.  I  was  in  a  bad  state  of 
health,  and  most  of  the  time  in  my  bed. 

Q.  By  Mr.  Attorney  GeneraL-^VJheve  did  the  com- 
mittee sit  ?     A.  In  the  house  of  Mr.  Curran. 

Q,  Were  you  intimate  there  ?     A.  No. 

Q.  And  stood  a  minute  ?     A.  Yes. 

Q.  And  heard  the  order  ?  A.  I  did,  to  collect  pro- 
visions in  the  country. 

Q.  What  objection  could  the  army  have  to  you,  more 
than  to  any  other  person,  that  prevented  you  from 
walking  the  streets?  A.  I  do  not  know;  fear  will 
make  men  do  many  things;  I  heard  the  soldiers  would 
injure  any  man  in  coloured  cloathes. 

Q.  You  took  the  oath  of  allegiance?     A.  I  did. 

Q.  And  got  a  protection  ?     A.  I  did. 

Q.  And  you  gave  up  your  arms  ?     I  had  none. 
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John  Meylee. 
Examined  by  Counsel. 

Q.  Were  you  in  the  town  of  Wexford  upon  the  Sis! 
of  May3  or  1st  of  June  last  ?     A.  I  was. 

Q.  Were  you  there  the  day  the  rebels  got  possession 
of  the  town  ?     A.  I  was  there  the  day  after. 

Q.  Did  you  know  the  late  Cornelius  Grogan  ?    A.I  did. 

Q.  Do  you  remember  having  seen  him  in  the  town, 
that  day  ?     A.  I  do. 

Q.  Mention  in  what  situation  you  saw  him  ?  A.  I 
was  standing  in  the  street  of  Wexford  ;  I  saw  a  con- 
course of  people  coining  up ;  when  they  came  near  me, 
I  knew  Mr.  Grogan  among  them  ;  he  had  his  hat  in  his 
hand ;  his  head  was  bare,  and  a  man,  of  the  name  of 
O'Brien,  who  was  a  schoolmaster,  riding  near  him* 
with  a  drawn  sword  in  his  hand. 

Q.  Was  there  a  party  with  O'Brien  ?  A.  Between 
two  and  three  hundred  people ;  some  on  horseback, 
some  on  foot. 

Q.  Where  was  he  brought  to  ?  A.  From  the  gaol 
to  the  Windmill  Hills. 

Q.  Did  you  ever  see  him  afterwards,  during  the  time 
the  rebels  had  possession  of  the  town  ?     A.I  did. 

Q.  How  was  he  circumstanced,  when  you  saw  him 
afterwards?  A.  I  saw  him,  with  a  guard  at  his  house 
in  the  country,  and  another  at  his  avenue. 

Qo  Do  you  know  whether  he  had  got  any  protection, 
or  any  thing  to  do  ?  A.  I  do  not  know  of  any  pro- 
tection ;  I  knew  of  an  order,  directed  to  him  and  me, 
to  go  to  some  houses  in  the  neighbourhood,  to  take 
inventories  of  the  cattle  and  properties  of  people  who  fled; 
and  we  were  to  do  this,  upon  pain  of  death. 
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Q.  Where  had  you  been,  before  this  order  was 
made  ?     A.  At  home. 

Q.  Where  ?     A.  In  the  barony  of  Forth, 

Q.  Near  Johnstown  ?     A.  About  a  mile. 

Q.  Had  you  ever  been  an   United  Irishman  ? 

A.  Never. 

Q.  Nor  took  the  oath  ?     A.  Never. 

Q.  How  did  you  happen  to  be  appointed  by  that 
order  ?  A.  There  was  a  complaint  made  to  the  party 
in  Wexford,  that  I  had  not  taken  arms,  nor  doing  any 
thing  to  serve  the  rebels  ;  they  told  me  if  I  would  not 
go  with  them,  they  would  have  me  tried,  and  put  to 
death.  The  next  thing  I  understood  was,  that  this 
order  was  made  out,  and  an  order  was  sent  to  Mr. 
Grogan  and  me,  upon  pain  of  death. 

Q.  Did  you  act  in  any  other  respect  in  the  service  of 
the  rebels,  but  in  that  capacity  ?     A.  Never. 

Q.  Did  Mr.  Grogan  ?     A.  Never,  to  my  knowledge. 

Q.  What  induced  you  to  take  this  employment 
among  the  rebels,  if  you  were  not  of  the  party  ?  A.  I 
had  no  alternative  but  that  or  death  ;  for  the  day  of  the, 
camp  at  the  Three  Hocks,  two  fellows  came  galloping  up 
to  my  door  ;  each  had  a  sword  and  pistol ;  they  examin- 
ed me,  and  asked  was  I  straight ;  I  made  no  answer  ; 
then  they  made  a  sign,  which  was  not  answered  j  they 
swore  I  was  an  Orangeman,  and  an  enemy  to  the  coun- 
try *,  and  they  cocked  their  pistols ;  I  said  they  were 
warm  *,  bid  them  be  quiet,  and  invited  them  to  breakfast ; 
pne  of  them  seemed  drunk,  the  other  not  *,  they  said 
they  would  pass  me  that  time,  but  would  represent  me 
to  the  army,  and  have  me  shot,  and  made  an  example 
of. 

Q.  Was  it  from  this  apprehension,  that  you  submitr 
ted  to  act  with  the  rebel  army  ?     A.  It  was. 

T 
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Q.  You  never  did  act  in  any  other  respect  ?  A.  Ne? 
?er  ;  and  before  the  country  was  disturbed,  and  before 
potices  were  given  out,  I  told  Doctor  Jacob  and  Mr. 
Boyd  that  I  had  two  musquets,  a  pistol  and  sword, 
which  not  being  safe,  I  wished  to  give  up  ;  they  told 
me  to  send  them  to  Mr.  Boyd's,  and  I  would  get  a  re-? 
ceipt ;  they  desired  me  to  tell  my  neighbours  of  it ; 
they  asked  me  whether  there  were  united  men  about  me  5 
I  said  I  could  not  answer  for  the  parish,  or  above  the 
mountain  ;  Mr.  Boyd  gave  me  a  number  of  notices  for 
arms,  to  distribute  through  the  country. 

Q.  He  would  not  have  employed  you  in  that  way,  if 
he  did  not  think  you  a  loyal  man  ?     A.  I  believe  not. 

Q.  Do  you  hold  a  farm  there?  A.  I  do,  a  good 
many. 

Q  You  lived  in  the  neighbourhood  of  Mr.  Grogan  I 
A.  I  did. 

Q.  You  had  conversations  with  Mr.  Grogan  ?  A.  I 
had  ;  he  opened  his  mind  to  me. 

Q.  Before  the  rebels  left  the  town  ?  A.  Yes  5  he 
said  he  had  no  alternative,  hut  to  act  or  suffer  death. 

Q.  Did  you  and  Mr.  Grogan  ever  act  under  that 
authority  ?  A.  Yes  ;  he  and  I  went  to  some  houses  where 
We  were  ordered,  and  took  inventories  of  the  things. 

Q.  What  was  the  object  of  taking  inventories  ? 

A.  To  prevent  them  being  plundered  by  the  rebels. — 
Those  who  had  not  inventories  taken,  were  robbed  ; 
and  some  we  went  to,  had  been  robbed  before  we  went. 

Q.  Those  who  had  accounts  taken  of  their  property, 
were  protected  ?  A.  It  was  punishment  with  death  to 
plunder  them  afterwards. 

Q.  Did  Mr.  Grogan  go  to  the  house  of  Mrs.  Edwards  I 
A.  He  did. 

Q.  Were  you  along  with  him  ?     A.  I  was. 
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C}.  By  what  authority*  or  for  what  purpose?——* 
A.  Under  the  authority  of  the  order. 

Q.  The  order  you  mentioned  ?     A.  Yes. 

Q.  Did  you  go  under  the  same  authority  ?  A.  Yes* 
Sir. 

Q.  And  you  acted  under  the  authority,  to  save  your- 
selves ?  A.  We  did  j  we  had  no  other  way  to  save  our 
Jives. 

Q.  Was  there  ever  any  charge  of  disloyalty  made 
against  you  ?     A.  Never,  I  believe. 

Q.  By  Mr.  Ogle.— -What  was  meant  by  Orangemen  ; 
were  Protestants  and  Orangemen  synonymous  terms  i 
A.  I  considered  that  they  charged  every  man  with  being 
an  Orangeman,  who  was  not  an  United  Irishman,  or 
who  did  not  take  part  in  the  rebellion. 

Q.  Were  Protestants  and  Orangemen  synonymous 
terms,  and  did  you  understand  them  to  be  the  same 
thing  ?  A.  A  Catholic,  who  did  not  act  with  the  rebels^ 
was  considered  an  Orangeman.' 

Q.  Are  you  a  Catholic  ?     I  am. 

Q*  Then  every  man  who  did  not  support  the  rebels, 
was  an  Orangeman,  let  his  religion  be  what  it  may  ?— - 
A.  They  were  considered  as  such  in  my  part  of  the 
country. 

Q.  Why  were  they  so  considered  ?  A.  I  cannot  ac- 
count for  it. 

0*  Do  you  think  that  was  general  through  the  coun- 
ty of  Wexford  ?  A.  1  cannot  say  for  the  county  ;  it 
was  in  my  neighbourhood. 

Bryan  Roche. 

Examined  by  Counsel. 

Q.  You  are  a  resident  in  the  town  of  Wexford  ?~* 
A.  I  am. 
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Q.  Were  you  there  at  the  time  the  King's  army  took 
possession  of  the  town  ?     A.  I  was. 

Q.  Where  ?  A.  On  the  King's  army  taking  posses- 
sion of  the  town,  I,  with  many  others,  were  seized,  and 
put  into  the  gaol  of  Wexford  %  but  since  liberated,  with-* 
out  trial. 

Q.  During  your  confinement,  did  you  see  Mr.  Gr'o* 
gan  as  a  prisoner  in  gaol  ?     A.  I  did. 

Q.  Did  you  see  Mr.  Harvey  ?     A.  I  did. 

Q.  When  and  at  what  time  did  you  see  them  ?  A.  I 
recollect  particularly  having  seen  them  on  the  day  which 
Mr.  Grogan  was  going  to  be  executed. 

Q.  Were  you  present  at  any  conversation  that  passed 
between  Mr.  Grogan  and  Mr.  Harvey  at  that  time  ?— 
A.  I  was. 

Q.  What  was  it  ?  A.  Mr.  Harvey  came  up  to  Mr* 
Grogan,  just  as  he  was  going  out  of  gaol  for  execution* 
and  took  him  by  the  hand,  and  said,  "  Ah,  poor  Gro- 
gan !  you  die  an  innocent  man,  at  all  events,"  or  words 
to  that  effect. 

Q.  Did  Mr.  Qrogan  make  any  reply  ?  A.  None ; 
but  seemed  reconciled  to  meet  his  fate. 

Q.  What  Mr.  Harvey  do  you  mean  had  that  convert 
sation  with  Mr.  Grogan  ?  A.  Mr.  B.  B.  Harvey,  that 
was  commander  in  chief  of  the  rebels* 

Q.  By  Mr.  Martin*— Did  Mr.  Harvey  make  any 
declaration  of  his  guilt  ?     A.I  did  not  hear. 

Colonel  Maxwell. 

Examined  by  Counsel. 

Q.  State  what  you  know  of  the  conduct  of  Cornelius 
Grogan,  previous  to  the  rebellion  ?  A.  About  a  month 
or  three  weeks  previous  to  the  breaking  out  of  the  re* 


141 


bellion  in  Wexford,  I,  as  a  magistrate,  attended  at  a 
meeting  at  Enniscorthy,  convened  for  taking  into  con- 
sideration the  propriety  of  addressing  the  Lord  Lieute^ 
hant  and  Council  to  proclaim  the  whole  county.  I  re- 
collect it  was  a  very  numerous  meeting,  and  that  Cor- 
nelius Grogan  and  his  brother  John,  the  petitioner, 
came  there  after  the  business  was  determined  ;  that  is, 
after  we  determined  upon  an  address  to  proclaim  the 
whole  county.  Mr.  Grogan,  Upon  coming  into  the 
jroom,  asked  me  what  the  meeting  had  done  ;  I  told  hirri 
they  had  addressed  the  Lord  Lieutenant  to  extend  the 
proclamation  to  the  whole  county,  which  was  at  that 
time  extended  only  to  a  few  parishes  •,  he  replied,  that  he 
tli ought  the  state  of  the  county  required  it ;  and  that  if 
I  would  bring  him  the  address,  he  would  sign  it;  which 
he  and  the  petitioner  accordingly  did ;  and  it  went  in 
that  form  to  the  Lord  Lieutenant,  and  is  in  that  form 

in  the  Council  office. 

Here  the  Case  closed. 


The  numbers,  on  the  third  reading  of  the  Bill,  were^ 
Ayes,     -     53 
Noes,    -       9 

Majority*     -     44? 

An  Act  of  Attainder  accordingly  passed  ;  for  which, 
feee  p.  143. 

The  Bill  was  supported  by  Messrs.  Serjeant  Stanley,, 
Prime  Serjeant  Daly,  Holmes,  Dawson,  Daly,  Mac- 
leland,  Bushe,  Ogle,  Alexander,  Smyth,  F.  Hutchinson, 
Sir  Henry  Langrishe,  Bart.  Sir  Henry  Cavendish,  Bt. 
Colonels  Macdonald  and  Coote,  the  Chancellor  of  the 
Exchequer,  (Sir  John  Parnel)  and  Mr.  Attorney  Ge* 
neral,  (Toler)< 
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It  was  opposed  by  Messrs.  Knox,  Egan,  Fox,  Plunked 
Martini  and  A.  Moore. 

When  the  Bill  was  brought  into  the  House  of  Lords* 
the  late  Lord  Clare,  (an  Irish  Chancellor)  of  strong  and 
violent  politics  and  temper,  would  not  suffer  Counsel  to 
controvert  the  general  principle  of  the  bill,  but  only  the 
particular  case  of  their  clients  ;  which  Counsel  declared 
so  limited  their  defence,  as  to  prevent  their  proceeding  5 
as,  in  some  of  the  cases,  they  were  prepared  to  show 
the  innocence  of  the  parties,  and  thereby  controvert  the 
general  principle  of  the  bill,  which  was  founded  on  their 
guilt.     They  therefore  withdrew* 

However,  Lord  Yelverton,  (afterwards  Lord  Avon*' 
more)  and  other  constitutional  Lords,  opposed  the 
Bill. 

The  Counsel  in  the  Grogan  case,  were  Messrs.  Saurin, 
Fletcher,  and  Ridgeway.     Agent,  J.  N.  Richards. 

In  Lord  Edward  Fitzgerald's  case,  Messrs.  Gurrany 
&c.  8ec. 


** 


*the  following  document  was  handed  to  the  Reporter  by  the 
late  John  Grogan,  Esq.— 

In  the  hand-writing  of  the  late  John  Grogan,  Esq, 

The  Letter,  or  Paper  of  Cornelius  Grogan  to  his  brothers  John* 
and  Overstreet  Grogan,. recommending  the  persons  that  pro- 
tected his  life,  &C.  in  the  rebellion  in  1798. 
25  June,  1798. 

In  the  hand-writing  of  the  late  Cornelius  Grogan,  Esq. 

t  Cornelius  Grogan  do,  in  the  strongest  manner,  recommend 
ip  my  brothers  the  steady  and  fakhfal  care  of  and  uprightness  of 
John  Devereux,  William  Madden,  Richard  Parle,  Nicholas 
Merriman,  Richard  Edmons,  James  Murphy,  and  James  Furlong* 

Signed,        Cornelius  Grogan. 
25  June,  17§8; 

To  John  and  Overstreet  Gr6gan. 

Their  watchful  guards  having  protected  my  life* 


143 


AN  ACT 

For  the  Attainder  of  Edward  Fitzgerald,  commonly  called  Lord 
Edward  Fitzgerald,  Cornelius  Grogan,  and  Beauchamp  Bagnef 
Haryey,  deceased,  of  High  Treason. 

Received  the  Royal  assent,  Saturday,  October  6,    1798,  in  the 

38th  of  Geo.  III. 

WHEREAS  Edward  Fitzgerald,  Esquire,  commonly  called 
l^ord  Edward  Fitzgerald,  deceased,  on  the  first  day  of  December, 
3  797,  Cornelius  Grogan,  of  Johnstown,  in  the  county  of  Wex- 
ford, deceased,  on  the  first  day  of  June,  1798,  and  Beauchamp 
JSagnel  Harvey,  of  Bargy  Castle>  in  the  said  county  of  Wexford, 
deceased,  on  the  fifth  day  of  June,  1798,  and  at  various  other 
times,  during  the  period  of  their  natural  lives,  since  the  days 
aforesaid,  did  falsely  and  traitorously  imagine  and  compass  the 
death  of  our  Sovereign  Lord  the  King,  and  did  in  like  manner 
levy  war  against  our  Lord  the  King,  and  did  in  like  manner  ad- 
here to  the  enemies  of  our  Lord  the  King  :  And  whereas  in  order 
to  carry  their  said  treasons  into  effect,  the  said  Lord  Edward 
.Fitzgerald,  on  the  said  first  day  of  December,  1797,  at  the  city 
of  Dublin,  and  various  other  places  within  the  kingdom  of  Ire- 
land ;  and  the  said  Cornelius  Grogan,  on  the  first  day  of  June,  as 
aforesaid,  and  the  said  Beauchamp  Bagnel  Harvey,  oa  the  fifth  day 
of  June,  as  aforesaid,  and  at  several  times  since,  at  Wexford,  in 
the  kingdom  of  Ireland,  and  at  several  other  places,  in  order  to 
carry  their  said  treasons  into  effect,  did  conspire  with  several  other 
false  traitors  to  raise  and  stir  up  insurrection  and  rebellion  within 
this  kingdom,  and  did  for  the  purposes  aforesaid  raise  and  levy 
large  bodies  of  armed  men;  and  for  the  purposes  aforesaid  the 
said  Lord  Edward  Fitzgerald,  with  several  false  traitors,  did  en- 
deavour to  persuade  the  enemies  of  our  Sovereign  Lord  the  King 
to  invade  this  his  kingdom  of  Ireland,  and  with  intent  to  depose 
and  dethrone  our  Lord  the  King,  and  to  subvert  and  overturn 
this  his  kingdom  of  Ireland  :  And  whereas  several  other  false 
traitors,  who  were  concerned  in  the  said  treasons  and  rebellion, 
have  already  received  their  trials  at  law  for  the  same,  and  have 
been  convicted  thereof,  and  by  judgment  of  law  thereupon  had, 
do  now  stand  legally  attainted  :  And  whereas  the  said  Lord 
Edward  Fitzgerald,  Cornelius  Grogan,  and  Beauchamp  Bagnel 
Harvey,  died  before  they  were  attainted  }  be  it  Enacted,  by  the 
authority  of  this  present  Parliament,  that  the  said  Edward  Fitz- 
gerald, commonly  called  Lord  Edward  Fitzgerald,  deceased,  as 
from  the  first  day  of  December,  1797,  and  the  said  Cornelius 
Grogan,  deceased,  as  from  the  first  day  of  June,  1798,  and  the 
said  Beauchamp  Bagnel  Harvey,  deceased,  as  from  the  fifth  day 
of  June,  1798,  shall,  by  virtue  of  this  Act,  be  adjudged  to  be 
convicted  and  attainted  of  High  Treason,  to  all  intents  and  pur- 


poses,  as  if  they,  and  every  of  them,  respectively,  had  been  at* 
tainted  during  their  lives,  respectively;  and  that  all  and  every 
the  manors,  messuages,  lands,  tenements,  rents,  reversions,  re-? 
mainders,  possessions,  rights,  conditions,  interests,  offices,  fees* 
annuities,  and  all  other  trie  hereditaments,  leases  for  years,  chat- 
tels, real,  and  other  things  of  what  nature  whatsoever  they  be, 
of  them  the  said  Edward  Fitzgerald,  Cornelius  Grogan,  and 
Beauchamp  Bagnel  Harvey,  which  they,  or  any  person  to  their, 
or  any  of  their  use,  or  in  trust  for  them,  or  any  of  them,  had  on 
the  said  respective  days  on  which  the  said  Edward  Fitzgerald, 
the  said  Cornelius  Grogan,  and  the  said  Beauchamp  Bagne{ 
Harvey,  are  hereby  adjudged  to  be  attainted,  as  aforesaid,  respect 
lively,  or  at  any  time  since,  shall  stand  and  be  forfeited  unto  his 
Majesty,  his  heirs  and  successors,  and  shall  be  deemed,  vested 
an<]  adjudged  to  be  in  the  actual  and  real  seizure  and  possession 
of  his  Majesty,  his  heirs  and  successors,  without  any  inquisition 
or  office  hereafter  to  be  taken  or  found  ;  and  also  that  all  and 
every  other  the  goods  and  debts,  and  other  the  chattels  personal, 
whatsoever,  of  them  the  said  Edward  Fitzgerald,  Cornelius  Gro- 
gan, and  Beauchamp  Blagnel  Harvey,  whereof  upon  the  days  of 
the  respective  deaths' of  them,  the  said  Edward  Fitzgerald,  Cpr- 
Belius  Grogan,  and  Beauchamp  Bagnel  Harvey,  they,  or  any  of 
them,  or  any  person  in  trust  for  them,  or  any  of  them,  stood 
possessed,  either  in  law  or  equity,  shall  be  deemed  and  adjudged 
to  be  forfeited  unto,  and  are  hereby  vested  in  his  Majesty,  with- 
out any  inquisition  or  office  to  be  found  hereafter. 

Q-  Provided  always,  That  no  conveyance,  assurance,  grant, 
bargain,  sale,  charge,  or  lease,  assignment  of  lease,  estate,  inte- 
rest,, trust,  or  limitation  of  any  use  or  uses,  of  or  out  of  any  ma- 
nor, lands,  tenements,  or  hereditaments,  nor  any  statute,  judg- 
ment, or  recognizance  had,  made,  acknowledged,  or  suffered,  to 
any  person  or  persons,  bodies  politick  or  corporate,  by  any  of  said 
offenders,  respectively,  or  by  any  person  or  persons  claiming  by, 
•  from  or  under  him,  them,  or  any  of  them,  before  the  respective 
periods  from  which  each  of  them  respectively  shall  by  this  Act 
stand  attainted,  for  good  and  valuable  consideration,  or  for,  or  in 
consideration  of  marriage,  duly  had  and  solemnized,  subsequent 
to  the  time  of  the  executing,  making,  acknowledging,  committing, 
or  suffering  any  such  conveyance,  assurance,  grant,  bargain,  sale, 
eharge,  or  lease,  assignment  of  lease,  estate,  interest,  trust,  or 
limitation,  statute,  judgment,  or  recognizance,  nor  any  convey- 
ance or  assurance,  grant,  or  estate  made  to  any  of  the  said  offen- 
ders by  any  person  or  persons,  in  trust  and  for  the  benefit  of  any 
other  person,  save  for  the  benefit  of  said  offenders,  or  any  of 
them,  or  the  heirs  or  assigns  of  said  offenders,  or  any  of  them, 
shall  be  impeached,  defeated,  or  made  void,  or  frustrated  hereby, 
or  by  any  of  the  convictions  and  attainders,  aforesaid,  but  t^iat 
the  same  shall  be  held  and  enjoyed  by  the  purchasers,  grantees, 
lessees,  assigns,  cestui  que  trust,  and  every  of  them,  their  heirs, 
executors,  administrators,  and  assigns,  respectively,  as  if  this  Act 
had  not  been  made  j  saving  to  all  and  every  person  and  persons, 
bodies  politick  and  corporate,  and  to  their  heirs  and  successors^ 
and  to  the  heirs,  successors,  and  assigns  of  every  of  them,  other 
than  the  said  Edward  Fitzgerald,  commonly  called  Lord  Edv/arci 
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Frtfgerald,  Cornelius  Grogan,  and  Besuchamp  Bagnel  Harvey, 
3nd  other  the  said  offenders,  and  persons  attainted,  and  their 
heirs,  and  the  heirs  of  every  of  them,  all  such  right,  title,  and 
interest  in  law  and  equity,  which  they,  or  any  of  them,  have,  or 
ought  to  have,  of,  into,  or  out  of  the  premises,  not  being  in  trust 
for  any  of  the  said  offenders,  nor  derived  by,  from  or  under  the 
said  offenders,  or  any  of  them,  since  the  respective  etays  ,on  which 
they  shalLrespectively  stand  attainted,  as  aforesaid. 

3.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  Act 
contained,  shall  affect  the  right  or  title  of  Robert  Fitzgerald,  Esq. 
commonly  called  Lord  Roberjt  Fitzgera'd,  to  the  dignities  and 
honors  which  can,  or  might  descend  to  him  from  the  most  noble 
James,  late  Duke  of  Leinster,  his  father,  but  that  the  said  Robert 
Fitzgerald,  and  his  heirs,  shall  and  may  make  title  to  such  honors 
and  dignities,  as  if  this  Act  had  never  passed. 

,  4.  Whereas  the  aforesaid  Cornelius  Grogan  was,  at  the  time 
of  the  treason  aforesaid  by  him  committed,  and  at  the  time  of  his 
death,  seized,  in  common  with  the  Right  Honorable  Charles, 
Lord  Baron  Monck,  of  the  manor  of  Ballytrammon,  and  other 
iands  in  the  said  county  of  Wexford  :  And  whereas  much  incon- 
venience is  likely  to  arise  to  the  said  Lord  Baron  Monck,  and  his 
heirs,  in  case  the  said  Cornelius  Grogan's  undivided  proportion 
thereof  shall  be  seized,  as  forfeited  into  the  hands  of  the  Crown, 
without  previous  provision  made  for  the  easy  partition  of  the  said 
manor  and  lands  :  Be  it  therefore  enacted,  by  the  authority  afore? 
said,  That  it  shall  and  may  be  lawful  to  and  for  the  said  Charles, 
Lord  Baron  Monck,  his  heirs  and  assigns,  immediately  after  the 
passing  of  this  act,  and  whether  the  said  Cornelius  Grogan's  un- 
divided proportion  of  the  said  manor  and  lands  shall,  or  shall  not 
h^  then  seized,  into  the  actual  possession  of  his  Majesty,  his  heirs 
and  successors,  to  institute  and  prosecute  such  suit  or  suits  in 
Equity,  as  is  now  permitted  between  subjects  of  this  realm,  in 
order  to  obtain  a  fair  and  equal  partition  of  the  said  manor  and 
lands,  with  their  appurtenances,  according  to  his  or  their  title 
and  interest  therein,  as  if  this  Act  had  not  been  made,  nor  the 
said  Cornelius  Grogan  attainted  of  treason  ^  save  that  the  Attor-r 
ney  General,  for  the  time  being,  of  his  Majesty,  his  heirs  and 
successors,  shall  be  made  a  defendant  to  such  suit,  and  that  it 
shall  not  be  necessary  for  the  said  Lord  Baron  Monck,  his  heir? 
or  assigns,  to  proceed  by  petition  of  right  or  otherwise,  saye  as 
aforesaid,  to  obtain  such  partition. 

5.  /^rjd  ))e  it  jjlsp  enacted,  by  the  authority  aforesaid,  That 
whether  such  suit,  as  aforesaid,  shall  be  commenced  and  prose- 
cuted against  the  said  Attorney  General,  for  the  time  being,  as 
the  only  defendant  theretp,  or  against  the  person  or  person^ 
whom  the  lav/  or  practice  of  Couits  of  Equity  requires  to  be 
made  parties  to  such  suit,  together  with  the  said  Attorney  Gene- 
ral, such  suit  shalj  be  proceeded  op,  in  all  tilings,  as  is  now  usual 
in  suits  in  Equity,  wherein  his  Majesty's  Attorney  General  is 
made  defendant,  on  behalf  of  his  Majesty,  and  as  if  the  said 
Cornelius  Grogan  were  not  hereby  attainted  of  treason,  and  his 
lands  and  tenements  vested  in  the  Crown,  without  office  found. 

i>.  And  be  it  further  enacted,  by  the  authority  aforesaid,  That 
pn  the  execution  and  return  of  the  Commission  of  Perambulation) 
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to  be  awarded  and  issued  in  such  suit,  such  decree  of  partition 
shall  be  made  and  pronounced  as  is  usual  in  cases  between  subjects 
of  this  realm;  and  that  such  decree,  as  aforesaid,  when  signed 
and  enrolled  of  record,  shall  be  binding  and  conclusive  on  his 
Majesty,  his  heirs  and  successors,  and  all  other  person,  parties 
to  the  said  suir,  and  those  claiming  under  them;  and  that  from 
and  immediately  after  the  signing  and  enrollmeut  of  the  said 
decree,  the  said  Lord  Baron  Monck,  his  heirs  and  assigns,  shall 
be,  and  become  seized  in  severalty  (according  to  his  and  their 
title  and  interest  which  he  or  they  had  in  the  same  manor  and 
lands  before  the  passing  of  this  Act.)  of  his  or  their  now  undivided 
proportion  of  the  said  manor  and  lands;  and  shall  have  and  enjoy 
therewith,  all  and  singular,  the  manorial  rights,  privileges,  ser- 
vices, and  appurtenances  to  the  same  manor,  anciently,  or  of 
right,  belonging  or  appertaining,  as  if  this  Act  had  not  been 
rnade,  nor  the  said  Cornelius  Grogan  attainted  of  treason,  any 
thing  herein  contained  to  the  contrary  notwithstanding. 


So  much,  however,  of  the  aforesaid  Act,  as  related 
to  the  attainder  of  Lord  Edward  Fitzgerald,  has  been 
reversed,  by  another  Act,  brought  in  by  the  Earl  of 
Liverpool,  (first  Minister  of  the  Crown)  by  command 
of  his  present  Majesty,  then  Prince  Regent,  on  the  30th 
of  June,  1819  ;  and  which  Act  his  Lordship  introduced 
as  follows : 


His  Lordship  rose,  he  said,  with  peculiar  pleasure, 
to  present  to  the  House,  on  the  part  of  the  Crown,  an 
act  of  grace  to  reverse  the  Act  of  Attainder  of  the  late 
Lord  Edward  Fitzgerald-^— (Hear) — by  which  the  blood 
of  his  two  children,  Edward  Fox  Fitzgerald,  and 
Louisa  Maria  Fitzgerald,  has  been  corrupted,  and  to 
restore  those  innocent  and  unfortunate  persons  to  the 
full  rights  of  British  subjects.  He  would  not,  he  said, 
enter  into  the  reasons  which  induced  the  Irish  Parlia- 
ment to  pass  that  Act,  which  it  was  the  gracious  wish 
of  his  Royal  Highness  to  reverse  *,  it  must  be  obvious 
to  their  Lordships,  that  it  would  be  painful,  and  indeed 
unnecessary,  to  enter  into  a  statement  of  reasons.     He 


would  merely   allude  to  the   preamble  of  the  Bill  he' 
was  now  about  to  propose.     In  the  first  place,  the  in- 
dividual affected  (the  late  Lord  Edward  Fitzgerald)  was 
never  brought  to  trial,  and  the  charges  brought  against  him 
were  never  judicially  enquired  into,   and  of  course  he 
was  never  judicially  convicted*     In  the  next  place  he  had 
to  state,  that  the  Act  of  Attainder  had  been  passed  by 
the  Parliament  of  Ireland  some  months  after  the  decease 
of  the  late  Lord  Edward  Fitzgerald.     These  reasons 
would  have  some  weight  with  their  Lordships — he  would 
urge  another,  more  likely  to  influence  their  feelings — 
he  stood  before  their  Lordships  the  advocate  of  those 
orphans*  who  have  been  the  sufferers  in  a  case  where 
no  crime  whatever  was  imputed  to  them.    One  of  those 
individuals*    Mr*    Edward  Fox  Fitzgerald*   has  borne 
arms  in  the  service  of  his  King  and  country,  and  on  all 
occasions   distinguished   himself  in    a  manner   highly 
honorable  to  his  character  as  a  soldier  and  a  gentleman. 
The  object  of  the  Bill  which  he  had  now  the  pleasure  to 
propose,  was  to  take  away  the  disabilities  imposed  on 
them  by  the  Act  of  Attainder.     This  act  of  grace  was 
gratifying  to  the  feelings  of  his  Royal  Highness  the 
Prince  Regent.    As  being  the  instrument  of  proposing  it 
to  their  Lordships,  he  (Lord  Liverpool)  felt  unaffected 
satisfaction,  and  he  was  confident  that  it  would  be  no 
less  pleasing  to  their  Lordships  to  mitigate  the  severity 
of  a  law  passed  in  unhappy  times,  and  to  afford  relief 
to  those  unoffending  and  innocent  individuals. 


The  Act  for  reversing  the   Attainder  against    Lord 
Edward,  passed  unanimously. 
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Mr.  Richard  Martin,  the  talented,  the  honest,  spi- 
rited, and  independent  Member  for  the  county  of  Gal- 
way,  moved  for  a  return  of  the  evidence  given  before 
the  House  of  Commons  in  Ireland,  on  the  attainder  of 
Lord  Edward  Fitzgerald,  Cornelius  Grogan,  and  Beau* 
champ  Bagnal  Harvey.  The  order  was  made  ;  but  the 
proper  Officer  in  Ireland  returned  that  there  was  no 
minutes  of  the  evidence  remaining  there  ;  that  the  only 
entry  in  the  journals  was,  that  witnesses  were  examined  ; 

but  what  evidence  they  gave,  did  not  appear. How 

different  this  from  the  proceedings  in  England  ! In 

Mr.  Quinn's  case,  the  evidence  was  printed  ;  so  that 
every  Member  could  consider  of  it  coolly  and  imparti-* 
ally  ;  so  also  in  the  House  of  Lords,  in  Judge  Fox's 
case  5  and  in  every  material  case,  the  evidence  is  printed. 
But  the  majority  of  the  Irish  House  viewed  it  only  as  a 
matter  of  form,  to  attaint  persons  on  a  bill  brought  in 
by  the  Crown  lawyers,  for  the  purposes  they  stated. 

Lord  Castlereaadi  stated,  the  Crown  had  re-granted 
the  estates  to  the  heirs  of  Cornelius  Grogan  and  Bagnal 
Harvey  ;  and  they  are  now  in  their  possession* 


OWHrit^  .VK&»«B*«jEM»1»JHI 
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EXCHEQUER. 


In  the  Matter  of  the  Attainder  of  the  late 
Beauchamp  Bagnal  Harvey,   Esq. 

-.▼Alt.  Saurin  moved,  on  behalf  of  Mr.  James  Har-  Motion  to  set 
vey,  brother  of  the  late  Beauchamp  Bagnal  Harvey,  tion,  under  the 
to  set  aside  an  inquisition  that  had  been  sped  in  the  and  for*  restora- 
county  of  Wexford,  and  that  Mr.  James  Harvey  might  ^"ed  on?  an  * 
be  restored  to  the  possession  of  those  lands  which  had 
been  seized  on,  till  a  new  commission  be  sped. 

On  the  suppression  of  the  insurrection  in  1798,  Mr.     History  and 

*  r  cause  or  this  act 

Bagnal  Harvey  and  Mr.  Colclough  were  taken,  con-  of  attainder. 
cealed  in  a  cave  in  the  Saltee  islands,  by  a  party  of  the 
military,  under  the  command  of  a  Lieut.  Browne  of  the 
navy,  (who  afterwards  shot  himself,)  and  brought  pri- 
soners to  Wexford.  Six  or  seven  officers,  sitting  on  a 
court  martial,  adjudged  Mr.  Harvey  and  Mr.  Colclough 
to  death,  for  having  taken  part  in  the  late  insurrection. 
General  Craddock  (created  Lord  Howden  in  the  year 
1819)  acted  as  the  President  of  these  officers.  An 
Attainder  Bill  was  brought  in  against  Lord  Edward 
Fitzgerald,  Cornelius  Grogan,  and  Bagnal  Harvey, 
and  passed.  This  act  attainted  them,  to  all  intents 
and  purposes,  as  if  they  had  been  tried  and  convicted 
in  their  life-time,  and  forfeits  all  their  property,  rights, 
&C— Vide  38  G.  3,  c.  37,  ante  page  143. 

In  1799,  an  inquisition  was  taken  out  of  Chancery,  inquisition  held 
and  held  before  the  Escheator  at  Newtownbarry,  in  the 
county  of  Wexford.     Counsel   attended  on    behalf  of 
John  and  Overstreet  Grogan,  and  offered    evidence  to 
shew  that  several  of  the  lands,  which  the  Crown  wished 

X 
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to  be  comprized  in  the  finding  as  forfeited,  could  not 
legally  be  so ;  Cornelius  Grogan  and  Bagnal  Harvey 

fuld  ^hea/el  havinS  but  a  life  estate  therein.     The  Escheator  refused 
vidence  on  be-    to  admit  any  evidence  but  that  for  the  Crown  ;  and  in 

half  of  claimants 

consequence  thereof,  the  Jury  impannelled  found  ac- 
cording to  the  desires  of  the  Crown  lawyers ;  and  in 
their  verdict,  several  lands  were  comprized  which  were 
never  in  possession  of  the  attainted  persons.  It  should 
Crown  hearsay    be  observed,  that  the  evidence  on  behalf  of  the  Crown 

and  belief  only.  11  1  j~  u  t    r       T'U  •     m        • 

;     was  all  hearsay  and    beliet*      lhere  was  a  similar  inqui- 
sition before  the  Escheator  of  the  county  of  Carlow. 

Counsel  for  Har-       Mr.  Saurin  first  contended  for  Mr.  Harvey's  right  to 

vey  contended  .  .    »    N      .  .  .  ,         .  r  _  ~  TTT     .  .,_ 

for  the  subject's  traverse  this  inquisition,  under  the  act  or  10  W.  3,  c  10, 
Ser  UiTIrt^f  sec/2,  (vide  3  vol.   Irish  Statutes,  p.  501,)  which  gives 
c.  eio!°th  W" 3'  to  ^e  subject  that  which  he  had  not  before,   a  traverse, 
or  monstrans  de  droit,  to  an  office  or  inquisition  untruly 
found,  without  being  driven  to  their  petition  of  right ; 
and  if  the  traverse  be  found  for  them,  restitution  there- 
on, as  in  the  case  of  subjects,  though  the  King  be  en- 
titled to  said  lands,  &c.  by  double  matter  of  reGord ; 
that  this  act  followed  the  2d  Edw.  6,  in  England  ;  and 
there  are  no  Irish  statutes  of  that  reign. 
Court  of  opinion       Lord  Yelver ton  said,  that  he  supposed  Mr.  Harvey's 
traverse  wliid  rignt   to  traverse  the  Inquisition,  would  not  be  dis- 

not  be  disputed,   r^iifgf] 

Counsel  forHar-  Mr.  Saurin  then  went  to  his  other  argument ;  namely, 
that  he  was^en-  to  set  aside  the  inquisition,  on  the  ground  of  the  rejec- 
ine^d^afto  tion  of  Mr.  Harvey's  evidence;  and   in  support  of  it, 

Tha^Tn^a^rse  cited  the  ^S    V     Daty»      l   Vesey»  2>J0'      In  that  Case» 

before  chief  Ba-  Mrs.  Daly,  heir  at  law  to  the  Duke   of  Buckingham, 

ron  Pen.^elly,the  J  D 

Court  of  Kxehe-  hearing  that  an  inquest  was  about  to  issue  for  the  Crown, 

<j.uer  made  an  ° 

order  that  the    to  enquire  whether,  by  the  attainder  of  one  of  her  an- 
give  notice  of  the  cestors  in  Ireland,  the  lands  did  not  escheat,  moved  the 

time  of  speeding 

an  inquisition.  / 
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Court  (Exchequer)  for  an  order  to  give  reasonable  no- 
tice of  the  issuing  such  commission  ;  and  in  support 
thereof,  cited  several  old  statutes,  which  have  provided  Sever?.]  statute* 

,.  i       nm  *    <•  cv»  <•  •  i  •  i  about  Sheriffs 

penalties  on  the  sheriff  tor  executing  them  privately,  as  privately  hoid- 
34  E.  3,   36  E.  3,  23  H.  6,   17,  1  H-  8,  8  \  and  also  a  «fci»qutatte«f? 
case,  in  the  time  of  C.  B.  Pengelly,  where  an  inquisi- 
tion was  set  aside,  for  a  Sheriff  refusing  to  hear  evidence. 
The  Court  there  complied  with  the  motion ;   though 
they  said,  that  generally  there  was  no  occasion  for  a 
notice,  when  a  commission  was  going  to  be  sped ;  yet 
as  the  party,  if  there,  had  a  right  to  be  heard  in  evi- 
dence, they  would,  in  a  favourable  case,  make  an  order 
to  give  him  an  opportunity  of  laying  his  evidence  before 
the  jury  :  that  there  were  many  facts  for  a  jury  to  decide, 
and  which  would  be  considerably  altered,    by  hearing 
evidence  on  both  sides ;  that  to  drive  the  party  to  their 
traverse,  would  be  a  great  hardship  on  the  subject ;  for 
they  would  have  to  contend  with  the  Crown,  and  must 
give  security,  which  would  be  very  difficult  to  begot,  in  traverses,  par* 
for  so  considerable  an  estate  ;  and  the  same  reasons  for  must  give  *elu- 
the  statute's  requiring  these  inquests  to  be  publicly  ex*-  ut*' 
ecuted,  hold  here.  The  parties  had  attended  the  inquest 
in  the  principal  case  with  his  evidence. 

Mr.  Saurin  agreed,  that  by  the  common  law  traverse    ,Tt  was  ?srecd> 

B  ■  «  that  at  common 

was  not  the  subject's  right,  but  that  he  was  driven  to  law  the  party 

J  o     *  was  driven  to  ata 

his  petition  of  right.  writ  or  right. 

Mr*  Attorney  General y  contra. — This  is  a  motion  to    counsel  for  the 

.-,....  i  .i  ,i      .     Crown  tontend- 

set  aside  an  inquisition,  or  to  traverse  it ;  and  until  that  (,(!  tnat  tnat  part 

traverse  be  determined,  that  Mr.  Harvey    shall  be  put  JeeMngThe°poi. 

in  possession  of  the  rents,  and  that  the  Crown  shall  not  J*^"^^**" 

put  them  in  charge;  this  is  directly  contrary  to  a  positive  could^  not  be 
1  °  .  ,  complied  with, 

act  of  Parliament  of  the  present  King;  namely,  38  G,  3,  as  contrary  to 

°  the  act  ot  attain* 

c.  77,  sect.  1  ;  whereby  all  and  every  the  manors,  ines-  Ucr. 
suages,  lands,  tenements,  rents,  reversions,  remainders, 
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possessions,  rights,  conditions,  interests,  offices,  fees, 
annuities,  and  all  other  the  hereditaments,  leases  for 
years,  chattels,  real,  and  other  things,  of  what  nature 
soever  they  be,  of  them  the  said  Edward  Fitzgerald, 
Cornelius  Grogan,  and  Beauchamp  Bagnal  Harvey, 
which  they,  or  any  person  to  their,  or  any  of  their  use, 
or  in  trust  for  them,  or  any  of  them,  had,  on  the  said 
respective  days  on  which  the  said  Edward  Fitzgerald, 
said  Cornelius  Grogan,  and  said  B.  B.  Harvey,  are 
hereby  adjudged  to  be  attainted  as  aforesaid  respectively, 
or  at  any  time  since,  shall  stand  and  be  forfeited  unto 
his  Majesty,  his  heirs  and  successors,  and  shall  be 
deemed  vested  and  adjudged  to  be  in  the  actual  and 
real  seizen  and  possession  of  his  Majesty,  his  heirs  and 
successors,  without  any  inquisition  or  office  hereafter  to 
be  taken  or  found.  This  act,  in  respect  of  Harvey,  has 
reference  to  the  5th  June,  1798.  From  this,  then,  it 
That  the  Crown  appears  that  the  Crown  is  to  be  deemed  in  possession, 

under  it  was  en-    ,   . 

titled  to  enter,    and  may  enter  into  them,  without  any  inquest ;  and 

from  the  5th  of  r  .  r     ,  .  . .  -,  A       x      .' 

June,  1798.  therefore  that  part  or  the  motion  requiring  the  Crown 
to  relinquish  that  .possession  which  it  hath  acquired, 
and  not  to  put  them  in  charge  till  a  new  inquest,  is  re- 
quiring exactly  what  the  statute  says  shall  not  be  required; 
besides,  here  it  is  not  disputed  but  that  B.  B.  Harvey 
was  in  possession  of  these  lands  on  the  5th  of  June ; 
which  is  certainly  prima  facia  evidence  of  his  having  the 
fee.  He  cited  Plow.  263,  Hales  v.  Petit,  where  it  is 
if  a  subject  be  said,  if  a  subject  joins   the  King's   enemies   in  battle 

slain  righting  a-  .  .       T, .  •  i  •       i  1  -i  •    i  mi    -1  •        1 

gainst  the  King,  against  the  King,  within  the  realm,  and  is  killed  in  the 
rupted%ndCh(r  field,  by  the  ancient  Jaw  of  the  realm  he  shall  forfeit  his 
feited^  ^C    °r~  goods,  chattels,  and  lands,   and  his  blood  shall  be  cor- 
rupted, without  other  judgment;  for  he  himself  is  the 
cause  why  he  could  not  be  tried  in  his  life-time.* 

*  Quere,  whether  this  shall  be  found  by  inquisition,  or  shall  be  tried  pet 
pais,  upon  issue  joined. 
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The  Justices  there  also  held,  that  the  forfeiture  has  qi^fito?  right 
relation  to  the  felonious  act  done  in  the  party's  life-time ;  ?1  *le  ^™wn 
and  after  office,  found  a  term,  in  case  of  a  felony,  shall  from  the  feioisi- 

OU.S  3.Cto 

be  adjudged  in  the  King  and  Queen.  The  case  was, 
husband  and  wife  being  joint  tenants  of  a  term  for  years, 
the  husband  becomes  felo  de  se9  and  the  wife  is  in  by 
survivor ;  yet,  upon  office,  the  King  shall  have  the 
whole  term  j  for  the  office  has  relation  prior  to  her  title 
of  survivorship,  viz.  to  his  life-time,  and  to  the  doing 
of  the  act  by  which  a  title  in  law  to  the  term  is  given  to 
the  King;  which  is  equivalent  to  a  grant  in  deed  made 
by  the  same  person  in  his  life- time  to  the  King. 

From  this,  the  learned  Counsel  inferred,  that  all  the  Counsel  for  the 
rights,  property,  &c.  that  were  vested  in  Beauchamp  insisted  th^tdi 
Bagnal  Harvey,  were  vested  in  the  Crown,  notwith-  perty wivested 
standing  any  subsequent  title  or  claim.  Mr.  Attorney  and^fanvBewon 
General  observed,  that  the  first  precedent  of  an  attain-  claimed  it,  they 

r  must  have  re- 

der,  by  act  of  Parliament,  was  that  of  Jack  Cade,  in  course  to  a  suit 

f  by    petition   of 

the  reign  of  Rich.  2  ;  that  all  the  subsequent  acts  of  at-  right.   This  act 

.     ,  .  i-ii  borrowed    from 

tainder  run  in  the  same  words,  and  the  present  act  was  the  act  of  kk.  2, 

,  ,  r  attainting  Jack 

borrowed  from  it.  Cade,  which 

was  the  tirdt  act 
of  attainder 
passed  in  England,  and  which  all  the  subsequent  ones  have  followed. 

True  it  was,  that  in  the  act  there  was  a  saving  of  the  Saving  of  stran- 
ger s  rights  use- 
rights,    &c.    of  strangers  ;    but    that   clause    operated  less,  as  it  was 

..  !•!  i  1  ii  -tip  saved  before  by 

nothing,  and   said  only  what   the  law  said  before,  as  the  law;  for  the 
determined  in  Plow.  487,  Nichols  v   Nichols;    for   the  Harvey's  pro- 
Legislature  never  could   intend  to  prejudice  or   forfeit  stranger's.0 
the  rights,  &c.  of  an  innocent  person. 

In  the  Bishop  of  Winchester's  case,  in  Hob.  123,  it      If  disseizor  be 

,  ,      ,        .r    ..  ,  1       ,.  attainted,  clis- 

was  determined,  that  it  disseizor  be  attainted,  disseizee  seizee  is  driven 
.  i  1  •     j  •  .  .     to  his  writ  of 

cannot  enter  at  the  common  law,  bqt  is  driven  to  his  r^ht. 

petition  of  right. 
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Inquests  of  two 
kinds.    1.   Of 
information. 
2.  Of  entitling. 


An  inquest  of 
information,  is 
an  original  writ 
issuing   out   of 
Chancery,    and 
Is  the  only  origi- 
nal writ  return- 
able into  the 
Exchequer. 


Curia There  are  two  kinds  of  offices,  or  inquests  ; 

one  of  information,  which  does  not  give  any  title  to  the 
Crown  •,  the  other,  an  office  of  entitling,  and  from 
which  the  King  derives  his  title. 

An  inquest  of  information,  is  an  original  writ  issuing 
out  of  Chancery,  returnable  in  the  Exchequer,  and  is 
the  only  original  writ  returnable  here.  On  its  return, 
this  Court  gives  the  lands  found  in  charge.  I  am 
doubtful  whether  an  office  of  this  kind  is  traversable ; 
and  consequently  the  only  remedy  to  redress  any  griev- 
ance, or  error  in  it,  is  by  a  motion  of  this  kind  to  set  it 
aside. 

Mr*  Saurin.- — The  case  of  Grosse  v.  Gayer,  3  Croke, 
172,  which  was  an  attainder  of  Premunire,  after  the 
offence  committed,  but  before  judgment,  the  attainted 
person  made  a  gift  in  tail  to  one  under  whom  the  de- 
fendant claimed.  It  was  found,  by  inquisition,  upon  a 
commission  out  of  the  Exchequer,  that  the  donor  was 
seized  of  those  lands  in  fee  at  the  time  of  the  offence 
committed.  The  Queen,  by  patent,  granted  those 
lands  to  lessor  of  Plaintiff,  who  brought  the  ejectment  j 
and  the  question  was,  whether  this  patent,  after  the 
inquisition,  by  commission  under  the  Exchequer  seal, 
(no  office  being  found  by  commission  under  the  great 
seal)  be  good,  by  the  statute  of  18  Eliz.  c.  2,  which 
makes  patents,  upon  valuable  consideration,  good,  not- 
withstanding there  be  not  any  inquisition  found  by  the 
commission  tinder  the  Great  Seal.  The  Court,  in  this 
case,  unanimously  resolved,  that  by  the  judgment  in 
premunire,  &c.  nothing  vested  in  the  King,  until  office 
found  ;  and  it  ought  to  be  an  office  by  commission,  under 
the  Great  Seal  *,  for  the  frank  tenement  being  in  the 
party  offending  at  the  time  of  the  attainder,  it  shall  not 
be  divested  from  him,  and  vested  in  the  King,  without 
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office  by  commission  under  the  Great  Seal,  which  is  an 
office  to  entitle  the  King,  and  not  by  inquisition,  by 
virtue  of  a  commission  under  the  Exchequer  seal,  which 
is  but  for  instruction  or  information  to  the  King,  and 
for  his  officers  to  put  the  lands  holden  of  the  King  in 
charge.  But  here,  the  lands  are  not  come  unto  the 
King,  until  the  office  found*  They  gave  no  opinion 
whether  the  forfeiture  in  this  case  related  to  the  offence 
or  the  judgment. 

Mr,  Attorney  General  cited  the  case  in  Lutwiche,  317,  Attorney  Gene- 

*,tit  ii  n     i        t       i      n  .ral   contended, 

and  also  907  ;  the  last  I  could  not  rind,     in  the  first,  it  an  office  forin- 
was  determined  that  an  inquest  for  information  need  not  not  be  certain, 
be  certain,  and  could  not  be  traversed.     That,  in  the  versabl"0t  tra" 
present  case,  the  Crown  had  been  forced  to  file  bills  for 
discovery    against   both    Grogan    and   Harvey ;    that 
Grogan  had  stood  out  to  a  commission  of  rebellion,  and 
had  acted  in  the  most  dishonorable  manner,  he  having 
got  into  possession  by  permission  of  the  Crown,  and  he 
now  refused  to  give  any  account  of  the  property  de- 
scended to  him,  or  of  the  title  deeds,  &c.  which  he  had     - 
got., 

As  to  Harvey,  the  subject  of  the  bill  filed  against  him 
was  for  a  discovery  when  the  deed  was  executed.  Twice 
he  had  put  in  a  kind  of  an  answer,  but  not  at  all  the 
one  required.  However,  I  will  agree  to  let  them  bring 
their  ejectments  ;  and  I  will  not  set  up  this  inquisition 
against  them. 

If  this  inquisition  finds  some  things,  and  omits  others,  lh^  >f  thisin- 

1  °  t  qUest  is  defcc-. 

let  a  melius  inquirendum  issue,  to  find   those  omitted,  tive,  a  mtUus 

inquircndnm 

according  to  Salk.  469.     It  is  also  laid  down  there,  that  should  issue. 
if  a  tenant  for  life  be  attainted,  and  an  office  find  him 
seized  in  fee,   remainder  man   cannot  now  enter,  as  he 
could  before,  but  must  avoid  the  office  by  traverse  or  an 
mmoneas  ?nanus. 
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Per  Curiam.—  ■(  Curia. — This  is  an  office  of  inquisition,  under  the 
quest  under  the  Great  Seal,  sped  in  the  county  of  Wexford ;  it  appears 
is  defective';  the  defective,  and  therefore  the  only  means  of  remedy  is  by 
subjecth^to  lhe  sut>ject  moving   to  set  it  aside,  which  we  think  he 

Tsid?  'Lef  an  m2LJ  d°'  But  I  think  the  °ffel"  °f  Mr*  Att°rney  Gene- 
issue  be  agreed    raj  t0  direct  an  issue  to  the  next  Judge   of  Assize,  to 

enquire  what  estates  the  persons  attainted  had  in  those 

lands  found  in   the  inquest,  is  very  reasonable ;  and 

therefore  let  the  motion  stand  till  the  next  law  day,  in 

order,  in  the   mean  time,  to   settle  the  words  of  the 

issue. 

On  a  subsequent  day,  Mr.  Egan  stated,  on  behalf  of 
Overstreet  Grogan  Knox,  that  he  was  seized  and  enti- 
tled to  different  rights  from  those  of  his  brother  ;  that 
he  was  at  present  in  the  country  ;  but  the  moment  he 
came  to  town,  the  Court  should  be  informed  whether 
he  would  agree  to  the  issue  or  not. 

Counsel  on  behalf  of  the  Crown  and  Mr.  Harvey  not 
being  able  to  agree  in  the  wording  of  the  issue,  they 
referred  it  to  the  Court.  Mr.  Attorney  General  con- 
tended, it  should  be  of  what  lands  he  died  seized  of,  and 
not  the  estates  in  them. 
Per  Curiam —        The  Court  were  clearly  of  opinion  that  the  subject  in 

We  all  think  the     ..  .  •  i    i         »  •  i  i  11 

subject  is  enti-  this  case  is  entitled  to  his  traverse  ;  the  issue  then  would 
verse,  and  the  be,  if  any  and  what  estates  the  persons  attainted  had  in 
what'estWhe    the  lands  found  in  the  inquest.     Let  the  issue  run  in 

was  seized  or        .v  j 

possessed  of  in     tnose  WOrdS. 

the  lands  so  1  ' 

found. 

■Mr.  Burrowes  observed,  that  Mr.  Bagnal  Harvey 
had  purchased  several  lands  with  Mr.  James  Harvey's 
money,  by  tfye  direction  of  Mr.  James  Harvey.  Now* 
the  Court  must  see,  that  of  this  Bagnal  Harvey  died 
seized,  though  not  in  his  own  right. 
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Ck.  B.  Yelverton.— That,  the  jury  cannot  find  or  en-  ^^^ry 
quire  about,  nor  do  any  thing  with,  as  it  is  a  resulting  BagnI^Js^darJ1ey 

trust.  lands  with  Mr. 

James  Harvey's 
money,  for  it  is  a  resulting  trust. 

Mr.  Burroxves. — Mr.  James  Harvey  has,  out  of  hU 
own  property,  been  maintaining  the  widow  and  three 
sisters  of  Mr.  Bagnal  Harvey.  As  some  persons,  with- 
out any  authority,  have  seized  on  all  the  property  which 
Mr.  B.  Harvey  died  seized  of,  and  the  tenants  will  not 
pay  Mr.  James  Harvey,  I  humbly  move  your  Lordship 
that  you  will  be  pleased  to  appoint  a  receiver,  &c. 

Curia.— Mr.  Attorney  General,  will  you  consent  to 
a  receiver  ? 

Attorney  General. — It  is  out  of  the  power  of  the  At- 
torney General  to  consent  to  it.  I  know  no  one  who 
Jias  power  to  receive  the  rents,  &c.  of  any  forfeited 
lands,  but  the  Collector  of  the  county. 

Curia.— We  will  dispose  of  the  issue  first.  Gour:t  ? fused  ta 

■   *  appoint   a  re- 

ceiver   or  put 
James   Harvey  into  possession,  till  the  issue  was  disposed  of. 

Mr.  Burrowes. — I  am  ready,  my  Lords,  to  shew,  by 
the  statute  and  common  law,  that  Mr.  James  Harvey  is 
entitled  to  receive  it. 

Afterwards,  Mr.  Harvey  obtained  an  order  from  the  Trial  at  barof 

.  .  the  issue  grant- 

Court,  that  the  issue  should  be  tried  in  Dublin,  and  by  ed. 

a  Dublin  jury,  on  account  of  the  great  prejudices  at  that 

time  prevailing  in  the  county  of  Wexford. 

This  trial  was  accordingly  had  on  Friday,  the  21st  of 
November,  1800.     The  pleadings  were  as  follow  : 
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EXCHEQUER, 


John  Flint.  Lessee  of  James  1  _*,  .   ,.«, 
TT  ^  VFlaintirt 

llarvey,  Jisq.  j 

Robert  Reeves,  Esq.  Solicitor 

for    the    forfeited  Estates,. 

r  i         i    l    ir     r  TT»   ;» Defendant* 

lor  and  on    behalf  or    Jtiis 

Majesty, 


R.  Burrowes,  in  one  of  the  most  eloquent  and 
impressive  speeches  that  ever  was  delivered  in  this  king- 
dom, stated  Mr.  James  Harvey's  case.     He  said,  that 
this  was  an  ejectment,  brought  pursuant  to  an  order  of 
the  Court  of  Exchequer,  bearing  date  the  22d  of  July, 
1800,  for  the  purpose  of  trying  a  question  pending  be- 
tween the  parties  in  that   court.— — The  issue  is  knit 
betweeir  James  Harvey,  brother  and  heir  at  law  of  the 
late  Bagnal  Harvey,  and  the  Crown.     The  declaration 
was  filed  as  of  Trinity  Term  1800.     The  demise  is  laid 
on  the  2d  of  August,  1798,  to  hold  the  premises  in  the 
declaration  mentioned,  from  the  said  2d  day  of  August, 
1798,  for  ten  years.     The  entry  is  laid  on  the  3rd  of 
August,  1798,  and  the  ouster  is  averred  to  have  been 
done  by  Robert  Reeves,  Solicitor  for  the  forfeited  es- 
tates, for  and  on  behalf  of  his  Majesty,  on  the  4th  day 
of  August,  1798.     The  damages  were  laid  at  £  10,000. 
The  defendant  pleaded  the  general  issue. 

There  were  two  ejectments  5  one  for  lands  in  the 
county  of  Wexford  -,  the  other,  for  those  in  the  county 
of  Carlow.   They  included  three  descriptions  of  land, — 
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1.  Those  lands  of  which  Bagnal  Harvey,  it  was  ad- 
mitted, died  seized  in  fee :  those  were  Longstown,  Ran- 
dlestown,  and  Ballygulleck,  in  the  county  of  Wexford. 
As  to  these,  the  Counsel  for  Mr.  James  Harvey  can- 
didly acknowledged  there  was  nothing  to  hinder  the 
attainder  act  from  operating. — -2.  Those  lands,  whicli 
Mr.  James  Harvey's  Counsel  contended,  Bagnal  Harvey 
was  only  tenant  to  for  life  on  the  5th  of  June,  1798, 
namely,  Bridge,  Bargy,  Butlerstown,  Newhouse,  Bally- 
broker,  Churchtown,  Paradise,  Ballymakeen,  Milknock, 
Rycard,  otherwise  Ryland,  Kill,  otherwise  Keldorty, 
Mandoran,  otherwise  Mumbrany,  Gragelack,  Little 
Bridge,  Bargy,  Garryhack,  Tiner,  Waspel,  KiUain^ 
Toolestown,  and  several  houses  in  the  town  of  Wexford, 
late  in  the  possession  of  Mathew  Widdup,  Arthur  Mea- 
dows, Michael  Vicary,  Montford,  James  Clifford, 

and  William  Boxwell.  These  depended  on  the  validity 
of  a  deed  executed  by  Mr   Beauchamp  Bagnal  Harvey, 

on  the  28th  or  29th  of  May,  1798. 3.  Those  lands 

which  Bagnal  Harvey  was  seized  of,  in  trust  for  the 
lessor  of  the  plaintiff,  Bagnal  Harvey  haying  purchased 
them  with  the  lessor  of  the  plaintiff's  money,  and  were 
Gascarry,  Raheen,  and  Mangan. 

Francis  Harvey,  the  father  of  Bagnal  and  James 
Harvey,  by  will,  duly  executed,  devised  the  lands  he 
was  seized  of,  being  part  of  the  lands  in  the  declaration 
mentioned,  to  Bagnal,  in  fee,  and  other  lands,  to  James, 
in  fee:  and  he  bequeathed  the  rest  and  residue  of  tils 
real  and  personal  estate  to  his  two  son:;,  Bagnal  and 
James,  subject  to  the  payment  of  all  his  just  debts, 
legacies,  &c.  He  devised  »  2000,  in  trust,  to  Bagnal 
Harvey,  for  the  use  of  his  daughter,  (Susannah,  who 
was  a  lunatic;  and,  after  her  decease,  to  be  divider} 
between  bis  two  sons,  Bagnal  and  James,     He,  alspj 
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left  ^2000  to  each  of  his  other  two  daughters,  and 
after  their  death,  to  Bagnal  and  James  Both  Bagnal 
and  James  proved  the  will,  and  both  took  out  pro- 
bate ;  though  Bagnal  only  acted  in  the  execution  there- 
of, and  possessed  himself  of  the  whole  of  the  personal 
property  of  his  father  -,  James  having,  shortly  after  his 
father's  death,  quit  the  kingdom.  After  the  date  of  the 
will,  and  before  his  death,  the  Testator  purchased  a 
considerable  property  in  land,  which  not  being  com- 
prised in  the  will,  did,  contrary  to  the  testator's  in- 
tent, descend  in  fee  to  his  heir  at  law. 

On  the  22d  of  February,  1794,  there  was  an  account 
stated  between  Bagnal  and  James,  wherein  Bagnal  ac- 
knowledged he  had  got  personal  property,  to  the  amount 
of  <£J5,914  6s.  2d.;  from  this  he  deducted  the  £6000 
left  among  the  sisters  of  Bagnal  and  James,  which  left 
a  balance  of  ^9,320  175.  4c?.;  the  half  of  which, 
£4,660  8s.  8d.y  belonged  to  James.  By  deed,  bearing 
date  the  22d  February,  1794,  Bagnal,  reciting  he  had 
purchased  the  lands  of  Glassgarrick,  Raheen,  and  Man- 
gan  for  ^86000,  did  declare  the  trust  of  said  purchase 
to  be  for  James  Harvey,  and  covenanted  on  the  dif- 
ference between  .§£4660  and  the  sB60Q0  being  made  up, 
to  convey  the  whole  to  James  This  was  made  up,  first, 
by  the  death  of  Susannah,  whereby  .§£1000  descended 
to  James ;  secondly,  by  the  death  of  other  relations. 
Bagnal  had  the  sole  management  of  James's  affairs,  till 
Bagnal's  death,  in  1798  ;  and  said  Bagnal  always  gave 
credit  to  said'  James  in  his  accounts  for  the  rents,  &c. 
of  said  lands  of  Glascarrick,  Raheen,  and  Mangan,  as 
received  by  Bagnal  to  James's  use. 
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The  account  of  the  22d  February,  1 704,  was  I 

ot5»         S.       Ct» 


Personal  property 

On  Susannah's  death 

One-fourth  of  £1934*  13s.  Id.  being 
James's  share  of  the  property  of  the 
Rev.  Richard  Beauchamp,  which 
Martha  Harvey,  mother  of  said  Bag- 
nal  and  James,  was  entitled  to,  and 
which  Bagnal,  as  her  testator,  re- 
ceived i  i.  * 

One-eighth  of  £1934  135.  Id.,  being 
the  share  of  the  property  of  the  said 
Rev.  Richard  Beauchamp,  which 
Mrs*  Palliser,  aunt  of  Bagnal  Har- 
vey>  and  of  Petitioner  James,  was 
entitled  to,  and  which  Bagnai,  as  her 
executor,  received 

One-4thofan  eighth  of  ^£1934  135.  Id. 
being  the  share  of  said  Catherine 
Paliser's  property,  which  the  said  Su- 
sannah Harvey  was  entitled  to 

Balance  of  an  account  in  July  1797 


4660 
1000 


8 
0 


114   16 
73     6 


Balance  due  James  Harvey,  exclusive 
of  arrears  of  interest,  and  rents  re- 
ceived - 


'  z 
0 


483    13     3 


215     a    0 


Due  by  Bagnal  to  James  Harvey,  Total,     6788   18     7 
Deduct  purchase  mono  -  6000     0     0 


£  788   18     7 


The  hand-writing  of  these  accounts  having  been  proved 
(by  a  Mr.  Ambrose  Boxwell,  the  Silver  Smith)  in 
Skinner-row,  in  the  city  of  Dublin)  to  be  in  the  hand- 


writing  of  the  said  Bagnal  Harvey,  Mr.  Attorney  Ge- 
neral at  once  gave  up  the  right,  and  every  claim  of 
the  Crown,  to  said  lands. 

Two  descriptions  of  the  lands  claimed,  being  thus 
disposed  of,  by  the  consent  of  the  Counsel  for  the 
Crown,  and  Mr.  James   Harvey,  there  now  only  re- 
mained for   the  verdict   of  the  jury,  the   one  which 
depended   on   the  validity  o^  the   deed   executed   by 
Bagnal   Harvey,  on    the  28th   or   29th  May,    1798. 
Mr.  Burrowes  proceeded  in  his  statement  on  this  part 
of  the  case,    that  in  the  38th   of  the  present   King 
George  III.  an  Act  of  Parliament  had  been  passed, 
attainting  Beaueharop  Bagnal  Harvey  of  high  treason, 
,  as  from  the  5th  of  June,  1798,  and  forfeiting  all  his 
property  possessed  by  him  on  that  day.     The  greater 
part,  however,   he  had  conveyed  by  a  deed  which  was 
executed  the  28th  or  29th  May,  1798.     This  was  a 
Deed  of  Bargain   and   Sale.     The  consideration   was 
ten   shillings,   paid   by  James   Harvey  and   Ambrose 
Box  well.     It  was  a  deed  of  three  parties,  Bagnal  Har- 
vey, of  the  first  part ;  Ambrose  Boxwell,  of  the  second 
part ;  and  James  Harvey,  of  the  third  part ;  whereby 
said  Bagnal  Harvey  did  convey  the  lands  devised  him 
in  fee  by  his  father,  to  Ambrose  Boxwell,  in  fee,  in 
trust  to  permit  him,  the  said  Bagnal  Harvey,  to  receive 
the  rents  and   profits  for  his  life.     (This  description 
included  both  the  lands  in   the   county  of  Wexford, 
above  enumerated,  and  those  in  the  county  of  Carlow, 
denominated  Bouchery  and   Busherstown.)    Then  in 
trust  to  pay  over  to  Jane  Harvey,  wife  of  said  Bagnal, 
an  annuity  granted  to  her  by  said  Bagnal,  on  the  day 
pf  her  marriage,  and  such  other  annuities  as  he,  by 
deed  or  will,  shall  appoint ;   then  in   trust  to  the  sons 
of  said  BagnaJ,  and  for  want  of  such  issue  male3  then 
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in  trust  for  the  daughters  of  said  Bagnal  in  tail,  and 
for  want  of  such  issue  female,  then  to  the  use  of  the 
said  James  Harvey,  and  the  heirs  male  of  his  body  j 
and  for  want  of  such  issue,  in  trust  for  the  said  Bagnal, 
his  heirs  and  assigns,  for  ever.  Provided  always,  that 
the  said  Bagnal  may  make  leases  for  three  lives,  or 
sixty-one  years. 

BEAUCHAMP  BAGNAL  HARVEY. 

Signed,  sealed,  and  delivered  by  the  above-mentioned 
Beauchamp  Bagnal  Harvey,  in  presence  qfus9 
Nicholas  Gray. 
Mary  Let. 

Received  from  the  within -named  Ambrose  Boxwell 
and  James  Harvey,  the  sum  of  ten  shillings,  being 
the  consideration  in  the  within  deed  mentioned. 

BEAUCHAMP  BAGNAL  HARVEY. 

Present, 

NICHOLAS   GREY. 

This  deed  bears  date  the  1st  of  August,  1797,  though 
in  reality,  not  executed  till  the  28th  or  29th  May,  1798. 
The  execution  thereof  by  Bagnal  Harvey,  was  duly 
proved.  It  further  appeared  that  Bagnal  Harvey,  at 
the  time  of  its  execution,  was  confined  in  the  gaol  of 
Wexford,  on  a  charge  of  high  treason.  That  he  was 
in  dread  of  being  murdered  by  the  military ;  and,  on 
one  occasion,  had,  on  an  alarm,  run  up  the  chimney 
with  the  deed  in  question,  and  his  other  papers,  and 
which  accounted  for  the  dirty  and  mutilated  state  the 
deed  appeared  in.  The  witnesses  Nicholas  Gray  and 
Mary  Let,  positively  swore  they  witnessed  it  at  the  same 
time,  the  28th  or  29th  of  May,  1798,  though  the 
Counsel  for  the  Crown  submitted  to  the  judgment  of 
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the  Court  and  jury  that  the  name  Mary  Let  was  in  a 
different  ink  from  the  name  of  Nicholas  Gray  and 
Bagnal  Harvey.  Mr.  Burro wes  now  contended  that 
Mr.  James  Harvev  was  entitled  to  a  verdict.  Mr.  At- 
torney  General,  on  the  contrary,  contended  that  the 
deed  being  made  in  contemplation  of  evading  the  for- 
feitures for  high  treason,  was  void,  whether  it  Was  for 
treasons  already  committed,  or  which  he  intended  com- 
mitting, was  immaterial.  This  deed,  he  submitted,  was 
void  by  the  10  Car.  1.  sect.  10.  here,  which  follows  the 
13  Elizabeth  in  England.  This  statute  in  Lyttleton,  is 
stated,  and  laid  down  to  be  declaratory  of  the  common 
law,  and  to  be  extended  to  all  cases  in  the  like  mischief; 
and  that,  though  the  King  was  not  named  in  it,  yet  it 
was  to  be  extended  to  him  by  the  equity  of  the  statute. 
That  statute  avoided  all  conveyances  as  against  bonajide 
takers  or  purchasers,  except  those  made  for  good  con- 
sideration. And  in  Twine's  case,  reported  in  3  Coke, 
81,  it  was  resolved,  the  consideration  meant  by  the 
statute  13  Eliz.  was  a  valuable  consideration,  and  not 
a  consideration  arising  from  blood.  That  it  ought  to 
be  made  honafide,  not  secret,  at  a  fair  value;  and  there 
ought  to  be  a  change  of  possession,  and  no  trust  re- 
sulting to  the  donor,  &c. 

Lord  Chief  Baron  Yelverton  charged  the  Jury— He 
told  him,  that  the  chief  things  which  ought  to  weigh 
with  the  Jury,  in  guiding  their  opinion,  was  the  intent 
with  which  the  deed  was  executed.  If  it  was  executed 
with  the  hope  of  evading  the  forfeitures,  &c.  it  was 
Lord  Coke-s      ypid.     As  to  the  opinion  of  Lord  Coke,  that  the  statute 

opinion  that  the  l  f 

statute  13  Eliz 

bound  the  (.'rowii — an  obiter  opinion,  and  of   no  weight.    This  deed   not  void  by  the 

statute  13  Eliz.  in  England,  or  the  10  Car.  I.  here,  because  that  statute  extends  only  to 

subjects,  and  not  to  the  King,   not  being  named  therein.     But  this  deed  being  executed  by 

a  subject,  with  intent  of  evading  a  forfeiture  for  treason,  is  void  by  the  common  law,. 

though  the  statute  13  Eliz.  &  10  Car.  I.  does  not  extend  to  it. 
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jo£  the  13  Elizabeth  (which  relates  to  the  grants  of  te- 
nures, &c.)  bound  the  Crown,  it  was  an  obiter  opinion, 
and  therefore  of  no  weight.  That  statute  was  intended 
merely  between  subjects,  ano!  shall  not  be  construed  to 
extend  to  bind  the  King,  being  higher,  and  superior. 
But,  though  this  deed,  if  executed  with  the  intent  of 
evading  the  forfeiture,  &C  was  not  void  by  the  statute, 
yet  it  was  void  by  the  common  law  of  the  land,  as  a 
fraudulent  deed.  As  to  the  intent  with  which  this  deed 
was  executed,  the  leaving  out  some  of  the  denominations 
sn  the  deed,  was  strong  evidence  of  its  not  being  in- 
tended as  a  fraud.  The  antedate  of  the  deed  tends 
the  direct  opposite,  and  is  strong  evidence  of  the  frau- 
dulent intent.  The  name  of  the  second  witness,  Mary 
Let,  is  in  a  different  ink,  and  appears  to  have  been 
wrote  at  a  different  time  from  the  first  witness,  Nicholas 
Gray.  Besides,  it  appears  this  deed  was  never  deli- 
vered ;  it  remained,  after  its  execution,  in  Bagnal 
Harvey's  possession ;  he  took  it  up  the  chimney  with 
him,  where  it  was  soiled.  And  further,  there  was  but 
one  part  executed.  Barons  Metge,  Smyth,  and 
George,  agreed  that  the  deed,  if  executed  with  intent 
to  evade  the  forfeiture,  was  void. 

Verdict  for  the  Crown,  as  to  all  the  lands  comprised 
in  the  deed  of  the  28th  or  29th  May,  1798.  (Chiefly, 
as  the  Jury  stated,  because  the  deed  had  not  been  de- 
livered.) 

A  new  inquisition  was  sped,  and  those  lands  which 
had  been  bought  in  trust,  by  Bagnal  Harvey,  for  James 
JIarvey,  were  omitted. 
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As  the  Harvey  family  is  now  (and  ever  will  remain, 
while  the  constitution  lasts)  recorded  in  the  Irish  and 
British  history,  I  give  its  genealogy  : 

GENEALOGY  OF  THE  HARVEY  FAMILY. 

The  founder  of  this  family  in  Ireland,  was  :— 

Francis  Harvey,  of  Kiliiane  Castle,  in  the  count j 
of  Wexford,  Esquire. — He  was  the  first  of  the  family 
that  settled  in  Ireland.  In  1661,  Ire  represented  in 
Parliament  the  borough  of  Clonmines;  and  in  the 
26  &  27  Car.  2.  he  was  High  Sheriff  of  the  county  of 
Wexford. 

He  married  Catherine,  daughter  of  the  Honorable 
Mr.  Plunket,  the  brother  of  Lord  Dunsany,  and  the 
widow  of Fleming,  Esq.;  he  died  in  1693,  leav- 
ing issue  by  her — 

John  Harvey,  of  Kiliiane  Castle,  Esquire,  in  the 
county  of  Wexford. — In  the  year  1698,  he  represented 
in  Parliament  the  town  of  Wexford ;  and  in  the  5th  of 
William  and  Mary,  he  was  High  Sheriff  of  the  county 
of  Wexford. 

He  married  Elizabeth  Stopford,  daughter  of  James 
Stopford,  of  New  Hall,  in  the  county  of  Meath,  the 
ancestor  of  that  truly  venerated  and  respected  noble- 
man, the  present  Earl  of  Courtown.  Elizabeth  Stop- 
ford was-  half  sister  to  Amelia,  Lady  Newtown  Butler, 
and  Dorothy,  Lady  Meath.  John  Harvey  died  in 
1715,  and  had  issue  by  Elizabeth  Stopford,  nine 
children — Elizabeth,  Catherine,  Mary,  Francis,  John, 
Richard,  Rev.  James,  Susanna,  Amelia. 

1.  Elizabeth    Harvey.  —  She  intermarried  with 
Richard  Rowe,   of  Bally  harty,  in  the  county  of  Wex- 
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ford,  Esquire,  by  whom  she  had  issue — 1st,  Richard 
Howe,  who  died  without  issue,     2d.  Elizabeth   Howe, 
who    intermarried   with    the    late    Richard    Boyce,    of 
Grange,  in  the  county  of  Wexford,  Esquire,  and  died 
without  issue.     3d,  Dorothy  Rowe  ;  she  intermarried 
with  William  Radford,  of  the  town  of  Wexford,  Esq. 
by  whom  she  had  issue,  the  late  Ebenezar  Radford  Rowe, 
of    Ballyharty,   in    the   county  of  Wexford,    Esquire  ; 
Ebenezar   intermarried  with  Elizabeth  Grogan,  daugh- 
ter of  John  Grogan,  of  Johnstown,  in  the  county  of 
Wexford,  Esquire,  and  had  issue  by  her,  1.  Ebenezar 
Radford  Rowe,  junior,  who  intermarried  with  Elizabeth 
Irvine,  daughter  of  the  late  Colonel  Irvine,  of  the  county 
of  Fermanagh,    by  whom    he   had  issue   the   present 
John  Grogan  Fitzgerald  Rowe,  (but  which  name  he  is 
directed  to  change  into  that  of  Richard  Rowe,  by  the 
will  of  her  grandfather,  the  late  Ebenezar  Radford  Rowe 
executed  in  1808,  and  confirmed  by  three  codicils,  in 
said   Ebenezar's    handwriting,   in    1811,    1815,    J  816) 
and   four  daughters,   Eliznbeth,    Sophia,   Letitia,    and 
Anne.     2d.    Richard  Radford  Rowe,  Barrister  at  Law. 
3d.  Elizabeth  Rowe,  who  intermarried  with  Sir  Robert 
King,  Baronet,  of  Charlestown,  in  the  county  of  Ros- 
common, and  the  now  Sheriff' of  said  county,  and  by 
whom  he  hath  a  numerous  offspring.     3d.  Issue  of  Eli- 
zabeth   Harvey— -Anne   Rowe  :   she  intermarried   with 
William  Hobbs,  Esq.  Alderman  of  the  city  of  Water- 
ford,  by  whom  she  had  a  numerous  offspring. 

2.  Catherine  Harvey. — She  intermarried  with  Wil- 
liam Welman,  of  Ross,  Esquire. 

3.  Mary   Harvey. — She  intermarried   with  Corne- 
lius Donovan,  of  Clonmore,  in  the  county  of  Wexford. 

4>.  Francis  Harvey.  —  He  was   a  Captain   in   the 
Navy,  and  died  without  issue. 


5.  John  Harvey. — He  was  a  Lieutenant  in  the  30tli 
regiment,  and  died  without  issue. 

6.  Richard  Harvey,  died  without  issue. 

7.  Reverend    James    Harvey,  of   Killiane  Castle* 
county   of  Wexford,  on   whom  the   estate  descended; 
He  married  Martha,  daughter  of  John  Beauchamp,  of 
Ballyloughane,  in  the  county  of  Carlow,  and  had  issue 
by -her— 1st.  John  Harvey,  who  married  Martha  Rowe* 
by  whom  he  had  issue  the  late  John  Harvey,  of  Killiane 
Castle,   who   married  Dorothy,  daughter  of  Anthony 
Eliffe,  in  the  county  of  Wexford,  by  whom  he  had  £ 
numerous  offspring.    His  son,  a  young  man  of  most 
amiable    manners,    loved    and    revered,    is   now    the 
undoubted  owner   of  Killiane   Castle,    and  the  large 
demesne,    and    territorial  property    annexed    thereto* 
2d.  Vigus  Harvey.     3d.  James  Harvey,  of  Wigan,  whcr 
married   Ciciiy   Lee,  daughter  and   heiress  of  Robert 
Lee,   Henly-Hall,  Lancashire.     4th.  Martha  Harvey, 
who    married    Francis    Harvey,    Second   son    of   the 
Reverend  William  Harvey,  of  Bargy  Castle ;  and  the 
issue   of  the   marriage   was — First,    The  late  Bagnal 
Beauchamp  Harvey,    the  commander  in  chief  of  the 
rebel  army.     Bagnal  intermarried  with  the  daughter, 
or  niece  of  Sterne,  the  inn-keeper,  at  Arklow,  in  the 
county  of  Wicklow;  but  by  whom  he  left  no  surviving 
issue.     Second,  James  Harvey,   the  present   owijer  of 
Bargy  Castle.      Thirdly,  Three  daughters,   who  died 
without  issue.     Fourthly, Catherine  Harvey,  who  inter- 
married with  Philip   Palliser,   of  Castletown,    in    the 
county  of  Wexford. 

8.  Susanna,  Harvey.  -~  Married  to  the  Reverend 
William  Harvey,  of  Bargy  Castle,  in  the  county  of 
Wexford  ;  and  the  issue  of  the  marriage  was,  1.  The 
late  John  Harvey,  of  Mount-pleasant,  in  the  county  of 
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Wexford,  from  whom  a  happy  and  honorable  offsprings 
reflecting  credit  and  reputation  on  every  branch  of  the 
family,  have  descended.  2«  Francis  Harvey,  whom  we 
have  already  mentioned,  when  speaking  of  Martha 
Harvey,  daughter  of  the  Reverend  James  Harvey,  and 
of  her  marriage  with  Francis  Harvey,  3v  Pierce  Har- 
vey, who  is  dead,  without  issue. 

9.  Amelia  FIarvey. — Marred  to  Benjamin  Betts, 
of  the  town  of  Wexford,  Esquire,  by  whom  she  had 
issue  : — 1.  Anne,  married  to  James  Thomas,  of  the  city 
of  Bristol,  merchant ;  and  from  whom  the  highly  re- 
spectable and  honorable  family  of  the  Thomas's,  in 
Pembroke-street,  is  lineally  descended.  2. 'A  daughter* 
married  to  Robert  Devereux,  of  Carrigmenan,  in  the 
county  of  Wexford,  Esquire,  the  most  ancient  family 
in  the  county  of  Wexford.  3.  A  daughter,  married 
to  the  late  Dr.  Cooke* 


KING'S  BENCH. 


T: 


Lessee    of  Bryan  a.   Boyce. 


HIS  was  a  motion  by  Plaintiff  for  a  new  trial,  for 
the  misdirection  of  the  learned  Judge  who  tried  the  cause 
(Mr.  Justice  Chamberlain)  at  the  assizes  for  the  county 
of  Tipperary,  held  at  Clonmeh  Verdict  for  Defendant. 
The  Lessor  of  the  Plaintiff  claimed  under  Pierce  Butler.   pontiff's  primS 

It  was  admitted,  on  both  sides,  that  in  the  year  1695  *"aciaca£C» 
Pierce  Butler  was  seized  in  fee  of  the  landr  and  that  he 
made  a  lease  for  three  lives,  with  a  covenant  for  perpe- 
tual renewal,  on  payment  of  a  renewal  fine,    to  one 
Thomas  Reid. 
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Pierce   Butler   died,  leaving  Thomas  Butler,  his  son 
and  heir,  tenant  in  tail  of  those  lands.     Thomas  Butler 
levied  a  fine,  &c.    and  died   in    1736,    leaving   Pierce 
Butler,  his  eldest  son  and  an  heir  at  law,  an  idiot,  and 
two  other  sons,  Francis  and  James.    Francis  died,  with- 
out issue,  in  the  life-time  of  Pierce.     James  died  also 
in   the  life-time   of  Pierce,    leaving  a  daughter,    Sarah 
Elizabeth.     The  last  life   in  the  lease  died  in   1754, 
and  there  was  no  renewal.     In   1767,  Pierce,  the  idiot, 
died,  leaving  his  niece,  Sarah  Elizabeth,  his  heiress  a^ 
law,  a  minor,  only  three  years  old.     In  1778,  she  mar- 
ried with  the  lessor  of  the  Plaintiff.     At  the  time  of  her 
marriage  she  was  fourteen  years  of  age.    The  Defendant 
had  been  in  possession  for  a  much  longer  period  than 
the  statute   of  limitations   required  ;   but   this   did  not 
bar  the  Plaintiff,  as  he  came  within  the  savings  of   the 
statute;  and  Plaintiff  was  entitled  to  recover,  unless  the 
Defendant  could  show  a  title  in  himself. 
Abstractor  the       The  following  are  the  several  Deeds,  &c.  referred  to 

different   deeds      .        ,  .     ^ 
and  evidences        m  ttllS  V_,ase  I 

1695.  Pierce  Butler,  seized  in  fee  of  the  lands  in  the 
declaration  mentioned,  with  other  lands,  all  lying  in  the 
county  of  Tipperary,  leased  to  one  Thomas  Reid  the 
part  of  those  lands  known  by  the  name  of  Ballyboden, 
for  three  lives,  reserving  an  annual  rent  of  £  40  ;  and 
in  this  lease  there  was  a  covenant  for  perpetual  renewal, 
upon  payment  of  a  fine  of  ^20  on  the  fall  of  each  life. 

1713.  A  mortgage  made  by  Thomas  Butler  (said 
Pierce  Butler's  son  and  heir)  of  several  of  those  lands  to 
William  Hay  den.  Ballyboden,  which  Pierce  had  leased 
for  ever,  was  not  included  in  this  mortgage. 

1715.  Thomas  Butler,  the  mortgagor,  levies  a  fine. 
Thomas  Butler  also  granted  to  the  lessee,  Thomas  Reid,. 
an  annuity  of  £  40,  payable  on  the  same  days  that  tb$ 
rent  reserved  on  the  lease  was  payable. 
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1726 — 1*727.  Thomas  Butler,  with  his  son  Pierce* 
(the  idiot,  a  nativitate)  entered  into  a  covenant  with 
one  John  Moore,  with  his  three  sons,  to  levy  a  fine  to 
Moore  of  the  Tipperary  lands  ;  and  Moore  covenanted 
to  pay  Thomas  Butler  the  sum  of  fB  44-00,  on  said 
Thomas  Butler,  and  his  three  sons  (Pierce  the  idiot, 
Francis,  and  James)  joining  in  a  line  of  the  Tipperary 
lands  to  him,  Moore. 

Thomas  Reid  files  a  bill  in  this  year,  to  prevent  the 
mortgagee  Hayden,  and  who  was  also  Reid's  under- 
tenant,  paying  the  head  rent  to  Thomas  Butler,  on  the 
principle  that  the  annuity  granted  by  Butler  to  Reid, 
was  an  equivalent. 

1728.  Hayden  answers  this  bill. — Admitting  he  held 
Ballyboden  from  Reid,  as  undertenant ;  insists  on  his 
right,  to  pay  the  head  landlord ;  impeaches  the  annuities, 
as  fraudulently  procured  from  Butler. 

Thomas  Butler  covenants  with  Francis,  by  articles, 
in  this  year,  to  convey  those  lands,  with  the  equity  of 
redemption,  to  Francis  Butler. 

1729.  Thomas  Butler  files  a  bill  against  William 
Hay  Jen,  the  mortgagee. 

1730.  William  Hayden  answers  the  bill.  He  de- 
nies being  possessed  of  the  estate  of  Thomas  Butler, 
except  about  100  acres  of  Ballyboden,  which  he  held 
under  a  lease  still  in  existence  and  subsisting,  made 
by  Pierce  Butler  to  Thomas  Reid,  whose  undertenant 
he  is. 

J  731.  William  Hayden,  in  a  further  answer,  ad- 
mitted that  various  money  dealings  subsisted  for  a 
length  of  time  between  him  and  Thomas  Butler. 

1735.  Thomas  Butler  articles  to  convey  the  Tip- 
perary lands  to  trustees  for  Francis  Butler,  his  second 
son. 
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And  by  articles  of  this  date,  Francis  covenants  to 
grant  an  annuity  to  Francis's  mother,  of  £  40,  in  lieu 
of  dower,  and  to  charge  the  lands  with  £  600,  for 
James  Butler,  the  younger  brother  of  James. 

1736.  25th  January.  Thomas  Butler  makes  his 
will,  therein  reciting,  he  had,  by  said  articles  of  1735, 
conveyed  said  estates  to  Francis. 

1736.  25th  March,  Thomas  Butler  died. 

Francis  Butler,  and  James  Butler,  with  his  wife, 
gtfter  reciting  the  deed  of  1728,  wherein  Thomas  Butler 
covenanted  to  convey  to  Francis  Butler,  further  reciting 
Hayden  to  be  a  mortgagee,  states  their  determination 
to  agree  with  Hayden  for  the  equity  of  redemption. 

1737.  William  Hayden  makes  his  will,  disposing 

i 

of  the  mortgaged  premises,  as  owner  under  the  deed  of 
1736,  and  devises  them  to  the  wife  of  the  defendant. 

1739.  John  Moore,  party  to  the  deeds  of  1726, 
1727,  declares  them  to  have  been  in  trust  for  William 
Hayden,  in  consideration  of  .§£70,  and  assigned  said 
lands  to-  Thomas  Havden.  the  son  and  heir  of  said 
William  Hayden. 

31st  May,  James  Butler,  the  third  son  of  Thomas 
Butler,  files  a  bill  on  behalf  of  his  brother,  the  idiot, 

Pierce,  against  —  Reid,  the  son   and  executor  of 

Thomas  Reid,  the  original  lessee  of  Ballyboden,  for  an 
account  of  the  rent  of  405.  from  the  death  of  his  father, 
Thomas  Butler,  in  1736.  Reid,  in  his  answer,  ad- 
mitted the  death  of  Thomas  Butler  on  the  25th  March, 
1736,  but  pleaded  the  rent-charge  in  bar  of  the  demand. 

1749.  The  marriage  settlement  was  executed  on  the 
intermarriage  of  Jackson  with  Margaret  Hayden,  the 
grand-daughter  of  William  Hayden,  and  the  mother  of 
the  defendant  Boyce.  This  settlement  was  of  whatever 
property  he  became  posseesed  of  in  right  of  his  wife? 
and  there  was  a  covenant  to  levy  a  fine. 
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1754.  Francis  Reid,  the  last  cestui  que  vie  in   the 
lease  of  Bally  boden,  died. 

1755.  Marriage  articles  of  James  Butler,  executed 
on  his  marriage.     These  recited  the  mortgage. 


1757.  The  fine  covenanted  to  be  levied  by  the  mar- 
riage articles  of  Jackson,  was  levied,  pursuant  to  said 
covenant. 

1758.  Francis  Butler,  the  second  son  of  Thomas 
Butler,  died  •,  his  two  brothers,  Pierce,  the  idiot,  and 
James,  him  surriving. 

1763.  James  Butler,  the  third  son  of  Thomas,  died, 
leaving  his  wife  ensuent  of  a  daughter,  Sarah  Elizabeth* 
the  wife  of  plaintiff, 

1764.  Sarah  Elizabeth  born. 

1767.  Pierce,  the  idiot,  died,  leaving  Sarah  Eliza* 
beth  his  heiress  at  law. 

1778.  Bryan,  the  lessor  of  the  plaintiff,  intermar^ 
ned  with  Sarah  Elizabeth,  James  Butler's  only  daughter  P 

,\  Pierce  Butler ', 

Lessor  in  1695, 

had  issue 

Thomas  Butler, 

who  had  issue 

Pierce,  Francis,  James, 

The  idiot,  no  issue*         who  had  issue 

a  navitate.  Sarah  Elizabeth. 

The  Defendant  claimed  as  mortgagee,  under  a  mort-  Defendant"* 

00  t  title. 

gage,  executed  in  1713,   by  Thomas  Butler,   (Pierce, 

the  original  lessor's  son)  to  William  Hayden  :  that  Tho- 
mas Butler  conveyed  the  equity  of  redemption  to  John 
Moore,  in  trust  for  William  Hayden;  William  Hayden, 
the  mortgagee,  being  in  possession,  devises  it  to  Thx** 
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mas  Hayden,  his  son,  and  his  issue,  remainder  to  ht» 
two  grand-daughters,  one  of  whom  was  married  to  the 
defendant  Boyce.     No  mortgage  by  Thomas  Butler  to 
William  Hayden,  nor  any  conveyance  of  the  equity  of 
redemption,  in  1726,  1727,  by  Thomas  Butler,  &c.  to 
John  Moore,  in  trust  for  Hayden,  could  be  produced, 
or  found.     Defendant's  Counsel,  however,  insisted  that, 
under  all  the  circumstances  of  this  case,  that  such  a 
mortgage,  and  such  a  conveyance  of  the  equity  of  re- 
demption, ought  to  be  presumed.    The  grounds  for  pre- 
suming the  mortgage  were,  it  was  referred,  and  recited 
in  the  articles  bearing  date  in  1728,  1736,  1755,  and 
also   in  the   will  of    Thomas  Butler,   in   1736.     The 
grounds  for  presuming  the  conveyance  of  the  equity  of 
redemption,  were— from  the  length  of  time,  80  years— 
from  Hayden's  disposing  of  it  in  his  will — from  the  ad- 
verse possession  so  long  held  by  the  Hay  dens— from  the 
fine  in  1757- 

Mr.  Justice  Chamberlain  was  of  this  opinion,  and 
accordingly  so  directed  the  jury,  who  found  a  verdict  for 
the  Defendant.  On  the  motion  for  a  trial,  the  Defend- 
ants produced  an  affidavit,  that  since  the  trial  they  had 
discovered  a  bill  of  foreclosure,  filed  in  1724,  by  Hay- 
den against  Butler,  and  that  said  Hayden  had  purchased 
them. 

Counsel  for  Plaintiff  now  argued  against  this  pre- 
sumption. They  observed,  that  there  was  no  evidence  of 
any  search  made  for  the  mortgage  deed  ;  nor  was  any 
registry  of  it  proved— That  the  mortgage  of  1713,  by 
Butler  to  Hayden 9  was  of  other  lands— That  it  was 
evident*  from  the  Bill  of  1727,  that  Hayden  held  as 
under-tenant  to  Reid,  and  not  as  mortgagee ;  and  also 
from  his  answer  in  1731,  denying  that  he  had  in  his 
possession  any  of  the  Butler's  estate,  save  100  acres  of 


Ballyboden,  which  he  swore  therein  he  held  as  under- 
tenant to  Reid.    That  the  executory  articles  of  1726 
did  not  show  Hayden  to  be  a  purchaser  tor  valuable 
consideration  ;  for  the  sum  of  .£4,4.00,  covenanted  to  be 
paid  by  said  John  Moore  to  Butler,  had  never  been  paid, 
nor  had  any  fine  been  levied  pursuant  thereto.     The 
widow  of  Butler  had  recovered  her  dower  out  of  the 
lands,  and  the  Butler  family  were  in  possession  of  seve* 
ral  of  those  lands  that  in  this  settlement  had  been  agreed 
to  be  conveyed.     The  marriage  settlement  of  1749, 
proves  nothing  about  those  lands,  as  it  was  generally  of 
whatever  lands,  &c.  came  to  him  in  right  of  his  wife. 
That  it  appeared,  from  the  articles  of  28  and  29  January, 
1735,  that  Thomas  Butler  had  covenanted  to  convey 
said  lands  to  Francis,  on  certain  conditions  j  that  this 
was  recited,  in  her  will  of  1736,  to  have  been  done,  and 
therefore  a  conveyance,  pursuant  to  such  articles  and 
recital,  ought  to  be  presumed.     That  the  lease  did  not 
expire  till  1754,  and  consequently  no  argument  of  ad- 
verse  possession  or  length  of  time  could  extend,  except 
from  the  expiration  of  the  lease,  and  particularly  as 
there  was  no  rent  to  be  paid,  on  account  of  the  annuity 
being  an  equivalent.     That  the  fine  by  Jackson,  on  his 
marriage  with  Margaret  Hayden,  could  not  operate  in 
this  case,  as  it  was  necessary  that  the  party  should  be  in 
of  a  seizen  and  possession,  contrary  to  the  interest  in- 
tended to  be  barred,  in  order  to  divest  it,  as  laid  down 
by  Lord  Mansfield  ;  whereas  here  .the  party  levying  the 
fine,  was  undertenant  or  mortgagee.     In  Fcrmor's  case, 
reported  in  Coke,  it  was  determined  that  a  landlord  has 
five  years  after  the  lease  has  expired,  to  avoid  the  fine 
of  the  lessee.     That  here  the  fine  was  levied  in   1757, 
and  Francis  died  in   1758.     True,  in   many  cases  not 
within  the  statute  of  limitations,  the  Court  will  presume 


every  thing  necessary  in  favour  of  a  long  possession,  fof 
the  sake  of  quieting  possessions.  Cowper,  214.  An  act 
of  Parliament  has  been  presumed  for  this  purpose,  as 
^rmerdeng?h  re?otted  in  Cowper,  104.  In  thecaseofEldridge  versus 
mt£$S.£  Knot>  the  Court  of  Kin§'s  Bellch  l»J  tiWti,  ruled, 
thfstatute  bre-  That  mere  ^glh  of  time,  short  of  the\  period  fixed  by 
sume,  unless  it    the   Statute  of  Limitations,    and   unaccompanied  with 

be  accompanied  .  x 

with  circum-      any  circumstances,  is  not  of  itself  a  sufficient  gr  und  to 

Stances  to  war- 
rant to  presume,  presume  a   release  or  extinguishment    of  a  quit   rent. 

the  jury  to  a  be-   The  time  fixed  by  the  statute  in  that  case,  is  fifty  years. 

There  the  length  of  time  was  only  thirty-four  years.     If 

in  ejec?mednb,ar    a  tenant  overholds  for  twenty  years,  it  is  a  bar  in  eject- 

h^fo^lrneidT     ment<     ^he  presumption  that  rent  had   been  paid   by 

20  years,  the  rent-charge  granted,  prevents  the  bar  in  this  case. 

Mr.  Edward  Penne  feather,  on  the  same  side,  argued 

that  the  declaration  of  the  trust  in  1739,  by  John  Moore, 

merely  carried   into  execution   the  deed  of  3  726,  and 

consequently  did  not  add  any  thing  to  the  weight  of  the 

evidence  arising  from  the  deed  of  1726.     That  from 

1715  there  was  nothing  left  to  purchase,   the  rent  and 

Thomas  Butler  annuity  being  equal.      That   the  articles  of  sale  from 

assigns  to  Fran-  . 

cis  Butler;  Fran-  Thomas  Butler  to  Francis  Butler,  and   also  the  articles 

cis  executes  cer-  .  -  > 

tain  artides,con-  of  rrancis  and  James  Butler,  cannot  be  evidence  against 
recital ;  those     us,  as  we  claim  from  Thomas  Butler,  and  not  from 

recitals  are  evi-      -i-^  •  t 

dence  against      Francis  or  James. 

hSr  to'Thomls        Judge  Chamberlain  here  observed,  he  was  of  opinion 

though  he  was     they  were  §<*idence,  otherwise  he  would  have  charged 

heir  of  rrancis  J  P 

al30»  the  Jury  differently.  - 

Mr.  Justice  Dowries  here  desired  the  recitals  to  be 
read  j  and  they  were  as  follow:- — Whereas  William 
Hayden  hath  a  mortgage  of  several  lands,  naming  them, 
of  which  Ballyboden  was  one — and  the  equity  of  re* 
demption  is  in  Francis  Butler.  It  then  proceeds  to 
settle  them  to  the  use  of  said  marriage,  &c.  The  rentals 
include  several  other  denominations. 


17? 
M?\  Penne  feather  in  continuation  —These  recitals  are  Counsel  argued 

J  that  those  rent- 

Only  evidence  till  the  mortgage  deed  is  produced  ; — we  ais  were  only 

*-  \  L  nni  •  evidence  of 

produced  the  mortgage  of  that  year,  1713.      I  his  more-  mortgage,  till 
gage  does  not  include  Baliyboden.     The   rent-charge  gage produced, 
granted  out  of  those  lands,  in  1718,  by  Thomas  Butler, 
equal  to  the  rent  reserved  in  the  original  lease,  was  not 
a  valid  grant,  as  the  mortgagee  did  not  join  therein — 
and  so  the  rent-charge  was  not  properly  secured.     In 
the   bill  of  foreclosure,   filed   by  Hayden,  there  is  no 
mention  of  Baliyboden.    The  adverse  possession  depends 
upon  the   Presumption  of  the  Conveyances,    and  the 
Presumption  of  the  Conveyances  depends  on  the  articles 
of  1735,  and  the  will  of  James  Butler,  reciting  Thomas 
had  so  conveyed.     But  these  presumptions  are   totally 
destroyed   and   rebutted  by  the  evidence  that   all  these 
agreements  were  broken  off,  arising  from  Thomas  But- 
lers wife  not  levying  the  fine  Butler  had  covenanted  she 
should.       In  2  Strange,   1267,   the   Court  said,   they 
would  presume  a  proper  tenant  to  the  praecipe,  if  none  A  proper  tenant 
appears.     But  if  a  defective  deed  appears,  they  will  not  shall  be  presum- 
then  presume  a  good  and  perfect  one.     If  the  articles  du'eed;  butif  an 
had  been  carried  into  effect,  the  estate  would  have  gone  SSS^i'rJS* 
to  Francis,  the  alienee,  and  not  to  the  idiot  Pierce,  in  £e,tonesha]inot 

'  'be  presumed. 

whose  name  James  filed  the  bill  for  account,  &c.     In 

7  T.  R.  50,  Jones  v.  Jones,  a  satisfied  term  may  be  pre-  „.    . 

J  '  The  lury  may, 

sumed  by  the  jury  to  have  been  surrendered  ;  but  if  ilvy  bl,t  tne  Court 

/     cannot  presume 

do  not,   the  Court  cannot.     If  the  possesion  of  Reid   a  satisfied  term 

surrendered. 

was  not  adverse,  neither  can  the  possession  of  his  under- 
tenant Hayden  be  adverse.  It  has  been  argued,  that 
we  cannot  recover  against  the  covenant  of  Thomas  But- 
kr,  in  the  articles  of  1735  ;  but  that  rule  applies  only 
to  the  parties,  the  Covenantor  and  Covenantee,  and  not  Lessor  cannot 
strangers,  which  we  are.  I  admit,  that,  on  that  prin-  niciTrVmrar^" 
ciple,  if  I  put  a  man  in  possession,  and  covenant  to  make  Sonant?™" CQ" 
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Lessor  of  plain' 
tiff  cannot  reco 


him  a  lease,  I  shall  not  be  allowed  by  the  law  to  put 
him  out  of  the  possession,  by  ejectment,  contrary  to  my 
own  covenant.  But  this  only  applies  to  the  parties 
themselves.  In  Right,  lessee  of  Green,  v.  Proctor,  £ 
ver  in  ejectment  Burrow,  2208,  it  was  determined  that  the  lessor  cannot 

contrary  to  his 

own  covenant,  recover  ift  ejectment  contrary  to  his  own  covenant. 
Lessor  of  Plain*  Tllf;  covenant  was,  that  the  defendant  Proctor  shall  re* 
peffrmiSd\°odt  side  in  the  house ;  and  that  if  Green,  the  lessor  of  the 
feat  his  own      plaintiff,  should  die,  that  his  executor  should  renew  the 

deed,  covenant-  *  * 

ing  to  Defendant  lease  to  Proctor — Green  wanted  to  recover  the  house  ; 

for  quiet  enjoy- 

ment,  and  also     decided  he  could  not.     This,  also,  is  the  case  of  Co* 

for  a  further  ag-  ^^i-t 

surance.  venantor  and  Covenantee.     In  Cowper,  597,  uoodtitle, 

on  the  demise  of  Edwards,  against  Bailly,  it  was  deter- 
mined by  the  whole  Court,  that  the  lessor  of  the  Plain* 
tiff  shall  not  be  permitted  to  defeat  a  solemn  deed  under 
his  own  hand,  covenanting  that  the  Defendant  shall  en* 
joy  the  premises,  and  also  for  further  assurance.     This 
is  also  a  case  between  the  parties.     In  12  Modern,  551, 
Lacy  versus  Hignaston,  an  obligation,  with  a  condition 
never  to  sue,  is  a  defeasance,  merely  to  avoid  circuity  of 
acdoLdrCUity  °f  action,  and  not  from  the  force  of  the  covenant ;  and 
this  also  is  between  the  parties.     In  5  Modern,  384,  if 
a  lessee  for  years  holds  over,  he  is  no  trespasser  till  entry, 
but  tenant  at  will.     So  here — the  Haydens  and  Boyces 
were  tenants  at  will,  from  the  death  of  the  cestui  que  vies. 
In  1  Salkeld,  245,  mortgagee  of  a  term  covenanted  with 
the  mortgagor?  that  he  should  remain  in  possession  till 
default  of  payment,  and  assigns  over  the  mortgage  term. 
After  assignment  the  mortgagor  is  only  tenant  at  will, 
yet  his  continuing  in  possession  does  not  divest  the  term  j 
;igns  mortgagor   it  is  not  an  adverse  possession.     In  Fermor's  case,  in 

»3  tenant  at  wilU  ^ 

Coke's  Reports,  it  is  laid  down  by  the  Court,  that  no 
person  entering  into  possession  rightly,  and  by  title,  can 
by  any  conveyance,  commencing  by  wrong,  become  a 


An  obligation 
on  condition 
nsVer  to  sue,  is 
a  defeasance  to 


action. 

A  lessee  for 
years  holding 
over,  is  tenant 
at  will,  and  no 

trespasser  till 
en  try. 


Mortgagee  co- 
venants with 
mortgagor  that 
mortgagor  shall 
rehiain  in  pos- 
session till  de* 
tault  or"  pay- 
men  tj  and  3S> 
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disseizor j  for  such  conveyance  is  fraudulent  and  void  ;  one  entering 
and  therefore,   in  1  Burrow,    117,  Taylor  v.  Herde,  a  S^^jjj 
fine,  where  the  parties  had  no  estate  sufficient  to  levy  it  J*>  titJe> cannot 

*  r  •'by  any  convey- 

directly,  shall  not  be  supported  by  the  parties  indirectly  ance  commenc- 
and  by  fraud  and  cozen  obtaining  an  estate  for  that  become  a  dissei- 

'  zor,  for  the  con- 

purpose,  and  therefore  the  fine  of  1757  ml  operator.        veyaneeis  trau- 

■mjr      ~r\    *       1  .  iiii  a  dulent  3nd  void, 

Mr.  Driscoly  contra,  contended  that  the  presumption  And  therefore 
here  was  rightly  made.    It  is  laid  down  in  Cowper,  214<,  where  a  freehold 
by  Lord  Mansfield,    that  in  many  cases,    not  falling  namiytliLTnot 
within  the  statute  of  limitations,  the  Court  will  direct  bina  OF  °Perate- 
the  jury  to  presume  every  necessary  conveyance,  in  order 
to  quiet  the  possession.     In  the  case  of  the  Mayor  of  a  grant  or  char* 
Kingston  upon  Hull  versus  Horner,    Cowper,  102,   a  Khig^nSy  be 
grant  or  charter  from  the  King  was  presumed.     In  Doe  Presumed- 
*.  Prosser,  Cowper,  217,  Lord  Mansfield,  after  thirty-  After  36  years 

1  "      sole  possession 

six  years,  directed  a  jury  to  presume  an  actual  ouster  of  by  one  tenant  in 

common,  the 

one  tenant  in  common  by  the  other.    If  tenant,  pour  Court  directed 
autre  vie,  hold  over  for  twenty  years  after  the  death  of  SUme  an  actual 
the  cestui  que  vies,  such  holding  over  will  be  a  complete  oPhis  covenant 
bar  to  the  remainder  man  or  reversioner,  in  an  eject-  in  common* 
ment  brought  by  him,  because  it  was  adverse  to  his  tre  vk  holding  * 
title.     If  a  presumption  of  a  conveyance  to  our  own  im-  years  afteTdeath 
mediate  ancestor  should  fail,  yet  a  conveyance  to  any  vLs^bar^an 
other  from  the  Butlers   will  do.     The   recital  of  the  ,eJectn?ent 

brought  by  re- 

mortgage  in  1736,  proves  that  no  sale,  previous  fo  that  mainder-man  in 

.        °  ■  r  rvtrsion. 

period,  took  place.  Thomas  Butler's  wife  receiving 
dower,  doth  not  prove  the  estate  to  belong  to  Thomas 
Butler ;  for  if  dower  once  attaches  itself  to  lands,  they 
will  be  liable  to  it,  into  whosocver's  hands  they  come. 
But  the  receipt  by  the  widow,  proves  that  it  was  not  as 
dower  she  received  it  It  is  only  j£13,  which  is  much 
too  small,  as  the  Butler  estate  was  a  very  large  one.  In 
1  Faublanc,  320,  it  is  said  that  the  Court  should  direct 
the  jury  to  presume  any  thing,  to  support  a  length  of 
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After  20  years 
possession  by 
mortgagee,  he 
shall  be  presum- 
ed to  have  had 
the  equity  of 
redemption  con* 
veyed  to  him. 

Five  years  non- 
claim  bars  equi- 
ty of  redemp- 
tion. 


Habetur  pre- 
sumptio  donee 
contraria  proba- 
tur. 


Bond  in  Eng- 
land presumed 
paid  after  20 
years j  if  no  in- 
terest paid, 

Special  act  of 

Parliament  in 
Ireland  for  that 
purpose. 


possession.  There  are  several  instances  where,  though 
the  statute  of  limitations  does  not  bar,  yet  the  length  of 
time  has  been  considered  as  evidence  of  the  right  beinr*1 
conveyed,  or  the  debt  discharged.  In  Powell  on  Mort- 
gages, 149,  an  absolute  conveyance  of  the  equity  of 
redemption  shall  be  presumed,  after  mortgagee's  pos- 
session for  twenty  years.  In  2  Vernon,  149,  Linguard 
versus  Griffin,  a  fine  and  nonclaim  was  held  a  bar  to  an 
equity  of  redemption  ;  and  therefore  the  learned  Judge 
was  well  warranted  in  the  opinion  he  gave  the  jury,  that 
every  thing  should  be  presumed,  to  bar  the  lessors  of  the 
Plaintiff,  after  a  possession  in  the  Defendants  for  sixty 
years. 

Mr,  Fletcher,  in  reply  for  the  Plaintiffs — -It  must  be 
taken  that  Thomas  Butler  died   on  the  25th  of  March, 
1736,  as  the  bill  of  1736  charges  Reid  with  a  receipt  of 
the  profits  from  his  death,  the  25th  March,  1736  ;  and 
therefore,  if  later,  it  would  have  been  Reid's  interest  to 
show  it.     [Here  Mr.  Fletcher  stated  the  several  deeds 
set  forth  in  p.  170,  &c]     As  to  presumption,  the  rule 
is,  stet  presumptio   donee  contraria  probatar.     It  is  the 
conclusion  of  reason,  deducing  certain   facts  not  proved 
from   those  that  have  been  proved  or  admitted,  and 
presuming  them  to  have  taken  place.     Some  of  those 
presumptions  bind  a  jury  ;  as   in  the  case  of  a  bond, 
bearing  date  twenty  years  back,  and  no  interest  paid. 
From  these  facts,  in   England   there  is  a  conclusion  in 
law  that  it  has  been  paid :  in  Ireland,  there  is  a  special 
act  of  Parliament  for   that  purpose.     It  therefore  ap- 
pears, that  the  weight  of  a  presumption  must  depend 
on  the  strength  of  the  facts  from  which  the  presumption 
is  made,  and  on  the  proof  and  strength  of  the  facts  con* 
tradicting  such  presumption,  if  any  such  are  offered  t© 
rebut  it. 
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In  7  Term  Reports,  3,  Doe,  Iqssee  of  Bowerman,  $< 
Lybourn.     In  the  case  of  an  ejectment,, the  Court  will  Conveyance  of 

J  "  tlie  legal  estate 

leave  it  to  the  iury  to  presume  a  conveyance  from  the  to  the  equitable, 

J      J  "  .  may  ae  presum- 

trustee  of  the  legal  estate  to  the  cestui  que  trust  ot  the  ed  by  a  jury,  on 

~  .  .      r  the  possession 

equitable  estate,  in  order   to  prevent  a  just  title  irom  less  than  twenty 
being  defeated  by  matter  of  form,     In  4  Term  Reports,  y. 
683,  England  v.-Slade,  there  Lord  Kenyon  laid  down 
as  a  rule  of  law,  that  a  jury  might  be  directed  to  pre- 
sume such  a  conveyance  in  less  than  twenty  years.     In 
2  Blackstone's  Reports,  1 228,  Earl,  lessee  of  Goodwin, 
v.  Baxter.     An  ejectment  on  the  title — Lessor  claimep 
under   a  lease  of  1000  years. — He  did   not    shew   the 
mesne  assignments  from  the  lessee  ;  whereon  he  was  noil- 
suited,  for  not  proving  such  assignments.     A  new  trial  seventy  years, 
was  granted.  Court  being 'of  opinion,  that  after  seventy  uninterrupted 

o  -  o  f  '  *     possession,  a 

years  uninterrupted  possession,  as  here,  mesne  assign-  ground  for  pre- 

*  L  *■  °.        sunung  mesne 

ments  ought  to   have  been   presumed.     In  3   Brown,  assignments 

_  Jr^  .  '.  from  the  lsssee. 

Cases  in  Parliament,  535,  Lord  Barnngton,  in  error,  v. 

Serroe.     There  was  a  bond  of  twenty  years  date,  with-  *f  a  receipt, 

"*    *  without  date, 

out  any  interest  being  proved  to  have  been  paid  within  of  interest  ap- 

-  •"  pears  in  a  bond 

the  twenty  years.     But  there  was  an   endorsement  on  above 20  years 
the  back  of  the  bond,  of  the  receipt  of  the  interest,  left  to  the  jury 
without  any  date.     The  Court  of  Parliament  determined  hsSnterestwa* 
it  ought  to  have  been  Wt  to  the  jury  to  say  when   the  i)aui* 
last  interest  was  paid.     In  Cowper,  G02,  the  presump- 
tion was  founded  on  a  possession  of  315  years.     In   a 

note  on  this  case,  Lord  Mansfield  left  it  to  the  jury  to  Lord  Mansfield 
'  0  ,i      r^  p.i         •    ,         ,»  left  it  to  the 

presume  a  grant  Irom  the  Crown  or  the  right  of  presen-  jury  to  presume 

*■*•.«    ,.       4,u  c  i  •         •  a  gran;  Irom  the 

tation  to  the  vicarage,  from   two   adverse  nominations  Crown  from, 
and  possessions  under  them,  which  the  jury  accordingly  mination^anT" 
did.     In  2  Burrow,    1072,  the  question   was,  whether  J,^84'10" under 
a  recovery,    of    32  years'  standing,  was    well  suffered, 
and  that  depended  on  the  question  whether  a  surrender 
of  the  life  estate  of  the  Dowrcss  ought  to  be  presumed, 

B  b 


mi 


*  jury. 
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surrender  of  the  and  there,  though  it  was  to  support  ail  old  recovery* 

iDowress  estate        t_  •  <    «       i  * 

presumed,  in  which  is  the  assurance  of  the  realm,  yet  would  not  thd 
a  recovery  suf-  Court  make  it.  In  the  case  in  Strange,  Webb  v* 
lin^aii.grouiTded  Grenville,  the  presumption  was  grounded  on  the  entry 
?heaatSe>»s  in  the  Attorney's:  book  of  the  price  of  drawing  said 
tt£S3£  surrender. 
very  of  the  price      Judge  T>aij  here  observed,  thaft  in  the  case  of  Webb 

or  drawing  such  °  ** 

surrender  &  Grenville,  the  Court  presumed  it  without  the  inter- 

oSSutftr  mention  of  a  jury. 

Court  presumed       Mr.  Mettiher%  in  continuation,  observed,  the  first  pre- 

xt  tvitho#t  the  * 

intervention  of  sumption  it\  our  case  necessary  to  be  made,  is,  thafe 
Thomas  Butler  conveyed  all  his  Estates,  &c.  according 
to  these  articles.  The  second  presumption  necessary 
to  be  made,  is,  that  the  trustees  of  Francis  (Thomas's- 
son)  conveyed  to  Hayden,  m  discharge  of  the  debfe. 
The  grounds  insisted  on  for  presuming  these  two,  are 
the  articles.  But  these  in  reality  ate  no  ground  for 
presuming,  because  the  possession  did  not  go  along  with 
theni.  These  presutnptions  are  contradictory;  for,  if 
Francis's  trustees  conveyed,  Thomas  Butler  could  have 
tiothing  to  convey;  and  the  recital  iri  the  deed  binds 
the  parties  who  produce  it,  but  not  the  other  party  j 
and  consequently  we  were  not  bound  by  the  several 
recitals. 

The  third  Presumption  is,  that  the  holding  by  Hay- 
den, Reid,  and  Boyce,  is  an  adverse  holding.  Now* 
there  is  one  adverse  holding  against  Francis  Butler ; 
but  rt  is  only  for  four  years,  from  17  54  (when  the  last 
cestui  que  vie  in  the  lease,  died)  to  1758,  when  Francis 
died  ;  and  this  adverse  holding  for  these  four  yearsj 
is  founded  on  the  presumption  that  Thomas  Butler, 
on  the  day  of  his  death,  and  on  which  day  he  made  his 
will,  after  the  execution  of  his  will,  executed  a  con- 
veyance to  Francis*    Now  this  .presumption  contradicts 
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the  other  two  presumptions  ;  for  the  adverse  possession 
is  inconsistent  with  supposing  a  conveyance  to  Hayden  ? 
and  all  these  are,  moreover,  to  be  made  in  fayour 
of  an  under-tenant.  Now,  it  is  a  principle  of  law,  that 
when  an  act  may  be  either  lawful  or  tortious,  the  law 
will  presume,  and  suppose  it  lawful  j  and  therefore  the 
possession  of  Hayden  shall  be  talsen  as  one  in  right  of 
his  under-tenancy,  and  not  a  tortious  or  adverse  one. 
In  the  case  of  the  Earl  of  Courtown  and  Underwood* 
the  plaintiff,  James  Underwood^  claimed  under  a  mar- 
riage settlement  pf  his  father,  Richard  Underwood, 
alledging  that  Bishop  Smyth,  under  whom  Lord  Cour- 
town claimed,  was  a  bare  satisfied  mortgagee.  It  ap- 
peared that  in  1731,  Richard  Underwood  brought  an 
ejectment  against  Lord  Courtown^  who  thereon  filed  a 
bill  for  an  injunction.  The  matter  was  compromised, 
and  Underwood*  for  a  sum  of  money,  gives  up  hjs 
right,  and  accepts  a  lease  of  three  lives,  of  the  lands,  at 
a  pepper-corn  rent,  Ilichard  Underwood's  son  (wljo 
would  be  tenant  in  tail  under  Richard's  marriage  set- 
tlement) goes  abroad,  returns,  brings  a  bill  in  equity, 
is  unable  fo  prosecute  it,  goes  abroad  again  ;  his  father 
dies;  he  returns,  and  enters  upon  the  lands;  calls  on 
Ids  neighbours  to  witness  it,  declaring,  he  takes  posses- 
sion, not  under  the  lease,  which  was  in  prejudice  to  him, 
but  as  tenant  in  tail,  remains  in  possession  till  the  last 
testui  que  vie  dies.  Lord  Courtown  brings  a  possessing  in  Underwood 
action;  and,  after  a  variety  of  litigation  on  atrial  at  it  w:,s  determtor 
bar,  the  Court  of  Exchequer  held,  that  it  was  not  ^Jutt Un™'* 
for  a  tenant  to  hold  adversely  during  the  term  of  his  SSn^w  *'£ 
lease,  and  that  judgment  h$s  been  vested  under-  3^&twcf  of 

Judge  Dowries  observed,  that  in   tho  case  of  Lord  his  IW* 
pOfirtown  and  Underwood,  Lord  Courtown  shewed   he 
flqin\ed  under  an  entail,  in  172G,  at  which  time  his  an* 
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cestor  was  in  actual  possession.     There  were  also  other 
circumstances  in  the  case,  such  as  a  fine  in  1726. 
Ground  of  pre-         Mr.  Fletcher  proceeded  in  continuation. — The  ground 

burning  a  con-        r  *  ~ 

veyancefroma    tor  presuming  a  conveyance  from  the  trustees,  is*  that  a 

trustee,  is.  that      ^    -     ,.     >_~       .  ;\  , 

a  Court  of  Fqui-  v9U«  ot  Equity  would  enforce  them  to  make  a  eonvey- 

ty  would  enforce    nin„„       T       r   r>  n^r^A  •  i  c 

the  trustee  tp       ance.    In  5.  burrow,  2604,  a  continued  receipt  or  rents, 

by  one   tenant    in  common,    was   ruled   not  sufficient 

a  continued  re-  evidence   of  an  adverse  possession.     In  Cowper,  217, 

receipt  of  rent  l  r 

by  one  tenant  in  Doe'  v.  Grosser,  36  years  uninterrupted  possession,  by 

common,  is  not  ,  .  . 

sufficient  evi-      one  tenant  in  common,  was  held  not  sufficient  evidence 

dence  of  an  ad-      .        .  .  . 

verse  possession,  by  itseir,  or  an  adverse  possession  against,  and  ouster 
36  years unin-  °f  ^]^  companion.  The  last  book  receipt  for  dower, 
leSby^ne  W55S  :n  1739>  mo*  From  tbose  cases>  lle  contended 
*n"nn Vot C°nfr  tnat  ft%3&  being  undertenant,  could  not  h old  ad verse- 
i  rent  evidence     ]y  during  his  term,  and,    after    its  expiration,  the  mere 

I  by  itself  of  an        J  °  l 

adverse  posses-    length  of  time  was  not  alone  sufficient  proof  of  an  ad- 

sion  against  and  .  u 

ouster  of  his       vers?  possession,  or  a  ground  to  raise  a  presumption. 

companion.  .  .  :;v  ...  ,  .  . 

i/>£  Clue j  Justice  >  Lord  Kitwarden,  delivered  his  opi- 
Lord  "Chief         nion  in  favour"  of  the  Defendant,  and  that  the  charge 

Justice.  «•-■ 

given  by  Mr.  Justice  Chamberlain,  was  right. 
Judge  Dowries.         Mr.  Justice  Doivnes  agreed  in  opinion  with  the  Chief 
The  Court  did     Justice,  that  the  charge  given  by  the  Judge,  at  the  trial, 
nghtin  direct-     was  rmhti     The  Jurv  had  only  to  presume  the  truth  of 

xng  the  jury  to  &  "f  J  ' 

presume  amort-  the  mortgage,  as  recited  in  the  articles  :  and  the  rnort- 

gage  of  Bally-  °  ,  . 

bpden  in  i?i3,     gage  of  1713,  which  has  been  produced,  in  which  those 

agreeable  to  the     f      ;  .         ,       ,  n         -t  i 

rental  in  the  ar-    lands   are  omitted,  does  not  ac  all  militate  against  the 

ti  les  of  1735.  r  ,  ;  r         ,  . 

i  he  production  presumption   or  another  mortgage  ;  tor  this   mortgage 

LyeTrTbtfore  being  twenty-two  years  before  the  articles,  is  rather  evi- 

xvhi^Baiiybo-  dence  of  the  existence   of  another  mortgage.      Some 

nSitToned^evi-  presumptions  do  not  require  any  authority,  or  grounds, 

dej;ce  of  another  t0  <rive  them    force  ;  for,  where   there  k  a  Ion  ar  pOSSeS- 
mortgage.  and  =*  '.  .       L 

did  not  rebut       sioi),  though  it  cannot  be  shewn  to  be  with  title,  yet  a 

tne  presump-  7  °  -  .. 

tion.  good  title  may  well  be  presumed.     In  my  opinion,  the 

case  of  Bowermaa  versus  Ly  bourne,  7  T.  Rep.  3,  shews 
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that  there  may  be  a  presumption  of  the  legal  estate  to  Some  presump* 

rp.        tions  do  not  re- 

the  equitable,    without   any   grounds   whatever.       Ine  quire  any  cir- 

_  .  ,  ,    .  •    i  .  j    cumstances  to 

facts  there  stated,  passed  in  seven  or  eight  years,  and  assiSt  them. 
there  was  but  eleven  months  in  which  that  conveyance  Th     ma  be 
could  have  been  made.     [Note,  by  reporter.  There  was  presumption  of 

•?  J        r  the  legal  to  the 

rather  evidence  of  the  contrary ;  for  it  appeared,  that  a  equitable  estate] 

without  any 

Bill,  filed  to  enforce  such  a  conveyance,  had  been  dis-  grounds. 
missed.] 

Mr.  Justice  Chamberlain.     This  is  a  motion  for  a  new  Judge  Cham- 
trial,  on  the  ground  of  a  supposed  misdirection  of  mine, 
in  directing  the  Jury  to  presume  every  conveyance  ne-  My  direction  to 

P  J  L  j  j  xhe  jury  was  to 

cessary  to  complete  the  title  of  the  defendant ;  I  shall  presume  every 

-•  .  ■  .  conveyance  ne- 

, therefore  state  at  large  the  reasons  for  my  giving  that  cessary  to  com- 

»    ",     :?     '"-«  •  n         •    •  i  plete  the  Defen- 

direction,   and  why  1  still  remain  or  opinion  that   my  danr s  title. 
direction  was  right.     The  Plaintiff  had  made  out,  cer- 
tainly, a  good  prima  facie  case,  if  not  destroyed  by  the 

Defendant.     Pierce  Butler,  in   1695,  makes  a  lease  for  statement  of 

"  Plaintiff's  title. 

3  lives,  to  one  Reid,  with  a  covenant  for  a  renewal, 

upon  payment  of  a  fine  of  £20  on  the  fall  of  every  life, 
and  the  reserved  rent  of  j£40.  In  1715,  Thomas  But- 
ler, his  son,  acquires  the  fee,  by  fine,  and  grants  a 
rentcharge  to  Reid,  of  «£'4?0,  payable  on  same  days  with 
the  rent.  Several  leases  shew  that  Reid  was  in  pos- 
session in  1736  ;  Thomas  Butler  died  in  1754  •,  the 
lease  of  1759  expires  *,  Pierce,  the  idiot,  the  eldest  son 
and  heir  of  Thomas  Butler,  being  alive.  Francis 
Butler  died  before  Pierce,  as  also  did  James  Butler, 
leaving  his  wife  ensuent,  which  proved  to  be  a  daughter, 
called  Sarah  Elizabeth.  Pierce  dies,  and  all  the  rights 
of  the  family  are  centered  in  this  Sarah  Elizabeth,  who 
intermarried'  with  the  Lessor  of  the  Plaintiff,  at  the 
age  of  fourteen.  So  that  the  idiotcy  of  Pierce,  and 
the  infancy  and  coverture  of  Sarah  Elizabeth,  prevented 
the    statute  of  Limitations  from  recurring   against  the 
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statement  of       Plaintiff,  if  the   Defendant  had   no  other  title.     It  is 
title     ant?         clear,  in  my  opinion,  from  the  facts  of  this  case,  that 


Mortgage  of 


Thomas   Sutler    mortgaged   Ballyboden    to    Hayden  -9 
BaiiybQden,  by    howeyer,    the  deed   of   mortgage   was   not   produced. 

Thomas  Butler      f  .  . 

to  William  Hay-  There  was   evidence,  clearly  proving  Hayden  to  have 

been  in  possession  ;    and,  consequently,   if  there  was 

if  no  mortgage,     no  mortgage  subsisting  in  1735,  there  was  an  adverse 

in  1 735,  then  .  °     .  %-n  -r»  •  • 

the  possession      possession  in  favour  or  Boyce.     Boyce  having  obtained 
the  possession,  levies  a  fine,  with  proclamations,  and 

Boyce  in  posses- 
sion, levies  a       there  is  no  entry  by  the  Butlers,   to  avoid  this  fine.     In 
fine    &c.  . 

1726,  we  find  a  covenant  from  the  Butler's  family  to 

Butfer/tp  avoid  convey  to  a  trustee  of  Hayden,  on  a  stipulated  sum  be- 

lt*  ing  paid.     There  was  no  evidence  of  the  money  being 

In  1725,  cove-      paid,  nor  of  the  fine  levied,  so  that  we  have  no  ground 

nant  by  the  But-    r  .  .  ' ° 

ler  family  to        to  presume  such  money  having  been  paid,  &c.  but  the 

convey  to  trus-  .  ,  ,  ,  ,    IT.  '         , 

tee  of  Hayden  evidence,  that  there  was  great  money  dealings  between 
demotion  for  a?"  them.  Now,  from  the  answer  in  1731,  it  stands  con- 
noPdirect  evi-1*  fessed,  that  in  the  year  1729,  Butler  was  indebted 
rnpnTo°rfcPony-*  to  Hayden  in  several  bonds;  as  nothing  appears  rela* 
veyance     But     tjve   to   what  was   done   with  those   bonds,   there  are 

proot  of  the  ' 

great  money-       grounds  for  presuming  they  were  cancelled,  or  given  as 

;    dealings  be-  &  .  .  . 

tween  Hayden     the  money  which  Hayden  promised  to  pay,  on  having 

and  Butler,  *  "  T  •   i  t*      h  i_ 

strong  evidence  the  estates,  &rc.  conyeyed.     In  the  articles  ot  1728,  be- 
The'pVoof  also,  tween   Thomas    Butler  and    Francis    Butler,    Thomas 
largely  indebted  Butler  covenants  to  convey  the  lands,  and  the  equity  of 
bbndsftTd  now  redemption  in  them,  to  Francis.     There  is  another  deed 
the£CSn|f      which  recites  the  deed  of  l7?a,  and  the  agreement  of 
evidence  that      Thomas  to  convey  the  equity  of  redemption.     Francis 

the  bonds  were  '  •  J  *■       ?  L 

given  up  in  pay-  agrees  to  pay  the  annuity  to  his  mother,  Flenor,  an^ 
a  sum  of  ^600  to  his  brother  James  and  his  sister.  It 
Grounds  for  *s  true,  those  deeds  do  not  prove  the  mortgage  to  have 
en-eTfTnon-St"  existed,  but  they  furnish  grounds  for  presuming  thejr 
gage,  and  con.     existence.     In  1736,  there  is  another   deed,  strongly 

veyance  of  equi-  cr"' 

ty'of  redemp-     fortifying  this  presumption  ;  it  i^  cv  deed,  where  Francis 
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Biitler  and  James  Butler,  with  James's  wife,  recites  the  &ecjtins  "in* 

'  deeds,  in  the 

deed  of  1728.     It  states  Hayden  to  be  a  mortgagee,  and  articles  of  1728, 

9 ;  .  .  do.     of  *  735, 

th'eV  determine  to   agree   with  Hayden  for  the  equity      do.    ofi736j 

*         ;  .  T  D~        „       tw.,i.  tt       1  t  inwillofWft* 

Or    redemption.      In    1737,    WiJliam    Hayden   makes  liam  Hayden. 
his  will,  exercising  a  disposing  power  over  those  lands*  _. 

0  *  °   *■  Possession  go- 

as  owner  of  them,  under  the  deed  of  1736.     Here,  then,  ing  along  witK 
is  a  creditor  in  possession,  and  three  deeds,  declaring 
he  was  a  mortgagee,  together  with  the  will,  all  joining 
in  establishing  the  same  fact.     Possession  went,  accord- 
ing to  that  will,  to  the  widow  of  William  Hayden  ;  and 
accordingly,  in  1757,  we  find  a  fine  levied,  pursuant  to  jacksonand 
a  covenant  entered  Into,  on  the  marriage  of  Hayden*  s  $e™  heiress  IV 
daughter   with   Jackson.     Suppose,  however,  the  jury  2^,lliam  Har* 
were  not  yet  satisfied,  and  nothing  short  of  the  deed  be- 
ing produced  would  satisfy  them,  here  is  Thomas  Butler 
seized  of  it;  he  conveys  to  Francis  Butler,  his  second 
son,  as  Pierce,  his  eldest  son,  was  an   idiot.     Francis 
Butler    covenants  his   father  conveying  the  equity  of 
redemption,  to   pay  off  said  annuities  and  legacies.— 
Francis  settles  his  estate,  according  to  this  agreement, 
on  his  marriage*     Elenor  Butler,  wife  of  Thomas  But- 
ler, Could  only  be  entitled  to  doWer  thereout ;  she  had 
only  one-third.     As  to  the  bill  filed  by  James  Butler,  as  rill  filed  by  one 
next  friend  to  Pierce,  claiming  an  account  of  the  profits,  of  idiot,  n* 
from  Thomas  Butler's  death,  it  is  of  no  weight ;    for 
James  was  an  Attorney,  and  he  was  not  the  next  friend 
of  Pierce  j    but  his    elder   brother    Francis    was ;   and 
therefore  the  filing  of  this  bill  by  James,  seems  only  an 
attempt  to  scramble  at  some  of  the  property.    In  Butler, 
Nisi  Prius,   110,  it  is  laid  down,  a  lessor  of  a  plaintiff 
jhall  not  be  nonsuited  on  account  of  a  trust  estate  sub- 
sisting in  a  trustee  for  the  lessor  of  the  plaintiff.     In  the 
case  of  Doe  v.  Sraple,  it  is  laid  down  that  the  jury  shall 
aot  be  directed  to  presume   a  trust  term  surrendered. 
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except  it  be  in  trust  for  the  lessors  of  the  plaintiff.  Now 
Francis,  by  the     here  it  appears  Francis  had  the  equitable  title.     The 

;  conveyance  .   ,  .  ,  ,      , 

from  rhomas,  term  standing  out  in  his  own  trustee,  would  not  nave 

■'interest arhe  barred  him   from   recovering  in   ejectment;  he  might 

of"  if  in  bosses-6  have  levied  a  fine,  with  proclamations  5  in  my  opinion, 

fore'boundto1"6"  ne  nack  ^ not  otherwise  conveyed,  a  possession  sufficient 

have  avoided  for  jj.    ancj  must  be  found  by  the  nonclaim  on  Jackson's 

the  nne  of  Jack-  7  J 

son,  and  so  was  fine .  for  Pierce  being  heir  at  law,  was  seized  to  his 

Sarah  Elizabeth,  . 

use.  Sarah  Elizabeth  does  not  claim  as  heir  of  Francis 
or  James,  but  as  heir  to  Pierce ;  but  Pierce  was  only  a 
trustee  for  Francis,  and  his  alienee.  Now,  Thomas 
having  covenanted  to  convey,  he  became  a  trustee  for 
Francis ;  when,  therefore,  he  died,  before  the  convey- 
ance, and  that  estate  descended  on  Pierce,  Pierce  could 
only  take  it  as  trustee,  and  she,  as  his  heir,  could  only 
take  it  in  the  same  way,  and  consequently  she  would  be 
barred  in  equity  •,  she  would  clearly  be  barred  by  the 
fine,  with  proclamations,  levied  by  Jackson,  as  heir  of 
Francis  and  James,  and  the  defendant  claims  under  a 
fine  levied  according  to  the  statute,  which  was  made  to 
bar  all  titles,  &c. 

New  trial  refused,  without  costs* 


al 
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KING'S  BENCH. 


i 


The  Piaintiff'sj 


IJrivar  versus  Whiter 

REPLEVIN. 

A.  CARGO  of  flax-seed  had  been  purchased  by  tlig 

Plaintiff,  at ,  in  Norway,  and  shipped  for  Oublin.  Jj$8& %£ 

*The  ship  was  captured  on  its  passage,  by  a  French  pri-  JJJg  SfSftSf 

vateer,  an  enemy,  and  carried  into  the  port  of  Bergin*  an  cnem$.a 

'  **  *f  .  French  privateer 

in  Denmark*  a  neutral  State*  and  there  the  ship  and  and  carried  into 
cargo  was  condemned,  by  a  French  Court  or  Admiralty,  mark,  a  neutral 
sitting  there.     And  being  sold,  under  the  sentence  of 
condemnation,  was  purchased  by  one  Major,  who  con- 
signed it  to  the  Defendant,  in  Dublin;  where,  on  its 
arrival,  it  was  seized,  under  a  replevin,  by  the  Plaintiff. 


state,  and  there 
condemned  as  % 
prize,  by  a 
French  Court  of 
Admiralty,  sit- 
ting there,  and 
sold  under  that 
decree,  to  ones 

On  the  trial  before  the  Chief  Justice,  (Lord  Kilwarden)  Mai?f»  who 

*  '    consigned  it  to 

it  was  agreed  to  have  the  case  argued  before  the  King's  the  defendant, 

°  .  °      shipping  it 

Bench*  and  if  the  Judges  were  of  opinion,  on  the  whole  on  board  another 
of  the  case,  that  the  Plaintiff  was  entitled  to  recover^  plaintiff,  emits 
the  verdict  should  be  for  him  ;  and,  if  the  Court  should  JaTns^he^Jss^s- 
be  of  opinion  he  was  not  entitled  to  recover,  then  the  p^vi^and d£" 
Verdict  to  be  entered  fbr  the  Defendant.     The  plead-  ^hel^endSlie 
ings  were,  a  declaration  on  trespass  de  bonis  asvertatis*  P,leatled  in  bar. 

°  *  •*  the  property  in 

himself,  and  no 
property  in  Plaintiff.  Plaintiff  rejoined,  that  the  property  was  in  himself;  and  the 
Defendant  joined  issue  thereon.  I  he  Jury  found  it  was  the  same  flax-seed.  The  Court 
was  of  opinion,  1st,  That  though  this  was  a  question  of  prize  or  no  prize,  and  property 
cognizable  in  a  Court  of  Admiralty;  yet  to  oust  this  v.ourt  of  Jurisdiction,  it  should  have 
been  pleaded  to  the  jurisdiction,  or  in  abatement;  and,  that  now  issue  was  joined  on  the 
property,  the  Court  were  bound  to  try,  and  determine  every  incidental  question  that 
arose  in  the  case.    2d.    That  a  caption,   and  detention  ever   so  long.  Will  not    alter  the 

Sroperty.  6d;  Neither  will  a  sentence  of  condemnation,  by  a  court  of  incompetent  juris- 
ictiori,  such  as  an  enemy's  court  of  admiralty,  sitting  in  a  neutral  state.  But  it  must  be 
a  sentence  of  condemnation,  by  a  Court  of  competent  jurisdiction,  that  will  alter  the  pro- 
perty, 4th.  Suppose  the  entrance  of  saleii  in  market  overt  to  apply  to  sales  in  foreigu 
markets,  and  that  a  change  of  property  would  be  effected  thereby,  in  <  ases  of  bona  jide 
transactions ;  yet,  here  no  change  was  effected,  as  the  huyef  knew  the  seller  had  a  fraudulent 
possession,  under  a  defective  title.  5th.  To  entitle  the  Defendant  to  a  lien  for  salvage,  he 
•hould  have  pleaded  it,  admitting  the  property  iu  Plaiatifi  ;  but  stating  Lis  right,  ur  claim, 
tb  hold  It,  till  paid  salvage. 
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The  Defendant  pleaded,  that  the  property  of  the  goods, 
&c.  was  in  him,  and  not  in  the  Plaintiff.  The  Plaintiff 
to  this  replied,  that  the  property  was  in  himself,  and 
the  Defendant  joined  issue  thereon. 

Mr,  Burton  argued  for  the  Plaintiff,  Drivar,  the  origi- 
nal owner.  He  stated  that  on  the  12th  April,  1799,  the 
Defendant  got  into  his  possession  a  large  quantity  of 
flax-seed,  that  was  on  board  a  ship,  in  the  river  Liffey* 
The  Plaintiff  issued  a  replevin,,  and  obtained  it  5  and 
duly  filed  his  declaration  in  trespass  against  the  Defen- 
dant. The  Defendant  pleaded,  that  the  property^ 
therein  was  in  him,  the  Defendant,  and  not  in  Plaintiff. 
The  Plaintiff  replied,  that  the  property  was  in  himself, 
and  issue  was  joined  thereon. 

The  Plaintiff,  in  support  of  the  issue  so  joined,  on  hi* 
part,  gave  in  evidence  that  the  cargo  had  been  consign- 
ed to  him  ',  that  the  plaintiff's  agent  abroad  (a  foreign 
merchant)  had  delivered  the  flax-seed,  in  the  same  state 
he  had  received  it,  to  the  captain  of  the  vessel,  in  order 
to  be  shipped  to  the  plaintiff  That  the  plaintiff  had 
the  bill  of  lading,  signed  by  the  master  of  the  ship  ; 
that  the  vessel,  with  the  flax-seed  on  board,  was  cap- 
tured by  a  French  privateer,  (this  country  and  France 
being  at  war)  and  carried  into  Denmark,  a  neutral 
State,  and  was  there  condemned,  as  a  lawful  prize,  by 
a  French  Court  of  Admiralty  sitting  there  v  and  under 
that  condemnation,  she  was  sold  there,  and  purchased 
by  the  defendant.  The  Defendant  insisted,  that  this 
condemnation  and  sale  changed  the  property,  and  di- 
vested it  out  of  the  plaintiff.  This  was  the  first  question 
for  the  Court  to  decide* 

Mr,  Burton  contended,  that  no  such  divestment  and 
alteration  of  the  property,  ens  contended  for  the  defend- 
ant, was  effected  by  these  proceedings- of  the  Frgnch 
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Prize  Court  in  Denmark  5  and  cited  the  case  of  Have* 
lock  versus  Rockwood,  reported  in  8  Term  Reports, 
2£8.  That  was  an  action  on  a  policy  of  insurance.— ' 
The  plaintiff  claimed  for  a  total  loss  of  the  ship  called 
the  Platonian  ;  and  that  depended  on  the  question  whe- 
ther the  capture  by  a  French  privateer,  and  its  con- 
demnation by  a  French  Court  of  Admiralty,  (England 
and  France  being  at  that  time  at  war)  sitting  in  Den- 
mark, a  neutral  State,  had  completely  changed  the 
property.  The  Coutt  of  King's  Bench  in  England  de- 
cided it  did  not ;  because  no  French  Court  of  Admiralty 
could  legally  be  held  in  any  neutral  State,  and  that 
Denmark  being  a  neutral  State,  the  sentence  of  con- 
demnation is  illegal  and  void. 

An  objection  has  been  made  by  the  defendant  to  the 
Jurisdiction  of  the  Court  of  King's  Bench  in  this  case. 
That  the  question  here  depends  on  an  ajledged  change 
of  property,  by  the  effect  of  a  capture,  and  foreign  sen- 
tence :  that  this  Court  can  have  no  jurisdiction  in  a 
question  of  this  kind,  because  it  involves  the  question  of 
prize,  or  no  prize,  which  must  be  decided  by  the  jits 
gentium,  or  law  of  nations  ;  whereas  this  Court  knows 
no  law  but  the  common  or  statute  law  of  the  land  :  that 
it  was  evident,  in  this  case,  that  a  legal  property  had 
been  vested  in  the  plaintiff,  as  some  right  might  be  di- 
vested out  of  him  by  the  sentence  :  that  this  question  of 
divestment  should  be  referred  to  another  jurisdiction.— 
But  this  objection,  if  valid,  now  comes  too  late  ;  no  ob- 
jection of  this  kind  can  now  be  made,  for  issue  has  been 
joined;  and  whenever  an  issue  is  joined,  the  Court  are 
bound  to  decide  on  it,  and  no  plea  of  jurisdiction  shall 
be  received  or  admitted. 

It  has  also  been  objected,  that  though  the  sentence 
t>e  bad,  yet  it  is  sufficient  to  divest  the  property  out  of 
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the  plaintiff,  because  there  was  a  sale  under  it  in  market 
overt ;  and  in  support  of  this,  they  cite  the  case  of 
Le  Caux  versus  Eden,  reported  in  Douglas,  594,  wherp 
it  was  determined,  that  if  a  captain  of  a  letter  of  marque 
take  an  English  ship,  manned  with  English  sailors,  as  a 
prize,  and  confine  the  men*  and  she  is  acquitted  by  the 
Court  of  Admiralty,  the  men  so  taken  and  confined, 
cannot  maintain  trespass  against  the  captain  of  the 
marque*  or  any  of  his  men  5  for  it  is  a  capture  by  one 
acting  under  his  commission ;  and  taking  another  as  $ 
prize,  is  no  trespass.  For  the  Court  of  Admiralty  has 
the  exclusive  jurisdiction,  and  is  to  assess  the  damages* 
&c.  of  the  captured.  But  this  rule  of  law  does  not  ex* 
tend  to  captures  by  an  enemy,  as  a  lawful  prize,  bufc 
only  to  captures  by  the  King's  ships ;  and  the  reason, 
why  it  does  not  extend  to  captures  by  the  enemy,  is, 
because  there  is  no  jurisdiction  whereby  it  can  be  tried, 
50  as  to  determine  whether  the  property  was  divested  or 
toot.  As  to  the  sale  being  in  a  market  overt,  and  there- 
fore sufficient  to  change  the  property,  as  in  the  case  of 
personal  goods,  even  supposing  the  doctrine  of  sales  in. 
market  overt  to  apply  to  sales  of  prizes,  yet  here  all  the 
parties  to  the  sale  aijd  purchase,  &c.  knew  of  the  entir§ 
transaction,  and  therefore  cannot  take  advantage  of  it ; 
and  this  is  the  established  rule  in  all  cases  of  sales  ixi 
market  overt. 

As  to  the  Prize  jurisdiction,  he  referred  to  the  eas« 
above  cited,  of  Le  Caux  and  Eden*  and  also  the  cause 
of  Landen  v*  Lord  Rodney,  cited  at  the  end  of  a  State 
paper  published  in  1752,  on  a  reference  of  a  dispute 
betwixt  Prussia  and  England,  relative  to  neutral  pro- 
perty, found  on  board  an  enemy's  ship ;  or  enemy's 
property  found  on  board  a  neutral  ship.  It  is  held,  by 
Lord  Mansfield  and  other  Judges,  (Douglass,  613, 6 14) 
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that  the  Prize  jurisdiction  is,  by  virtue  of  a  special 
commission,  granted  in  time  of  war  to  certain  commis- 
fioners,  to  decide  on  all  captures  made  by  the  King's 
ships,  or  by  enemies,  during  the  war,  and  all  things 
relating  thereto  or  connected  with  it.  That,  by  this 
commission,  no  right  is  vested  jn  the  Commissioners  to 
determine,  ex  directo,  on  captures  of  ships  belonging  to 
the  King's  subjects,  and  made  by  foreign  vessels.  It  is 
decided,  in  the  case  of  Hughes  v.  Cornelius,  2  Shower, 
$23,  Sir  Thomas  Raymond,  373,  Lord  Raymond,  893* 
f  hat  the  question  of  Prize,  or  no  Prize,  is  to  be  decided 
by  the  laws  of  the  country  of  the  captors.  It  was  on  a 
special  verdict  ?n  trover,  which  found  that  France  and 
England  were  at  peace  ;  that  a  war  broke  out  between 
France  and  Holland  ;  that  a  French  ship  had  captured 
an  English  ship,  and  carried  her  into  France,  where 
$he  was  condemned  as  a  Dutch  ship.  The  Court  of 
King's  Bench  held  themselves  bound  by  that  sentence 
of  condemnation,  as  haying  been  made  by  a  Court  sitr 
ting  in  the  country  of  the  captors.  So  also  in  7  Term 
Reports,  696,  Gayor  v.  Aquitar,  and  in  the  cause  of 
Roure  v.  Lawson,  Lord  Annally's  case*  reported  in 
Lord  Hardwicke*s  Cases,  89,  it  is  laid  down  as  the  ruje 
of  law,  that  the  judgment  of  any  Court,  foreign  or  do- 
mestic, of  proper  and  acknowledged  jurisdiction!  must 
bind,  and  be  conclusive  in  every  case. 

Taking  the  law,  as  laid  down  in  JLanden  and  Rodney, 
it  appears,  that  to  oust  this  Court  of  jurisdiction,  it 
must  appear  that  some  other  Court  has  not  only  a  con- 
Current  but  an  exclusive  jurisdiction  of  the  qu^stipq. — 
There  is  no  such  exclusive  jurisdiction  in  this  country  j 
civil  and  marine  causes  alone  belong  to  the  Court  of 
Admiralty,  but  has  no  jurisdiction  in  prize  causes,  ex- 
cept there  be  a  special  jurisdiction  granted  it  for  that 


-  purpose.  There  is  no  prize  jurisdiction  in  this  country i 
the  23d  and  24th  of  Geo.  3,  c.  14,  creates  the  High 
Court  of  Admiralty.  Before  that  act,  there  existed  only 
In  this  country  a  deputy  Court  of  Admiralty  ;  to  which 
was  granted,  at  the  breaking  out  of  a  war,  a  special 
Prize  commission.  No  such  commission  now  exists.— * 
It  has  been  said  that  a  prize  commission  resides  in  the 
Court  of  Admiralty,  to  be  called  out  when  necessary.— 
To  that  my  reply  is  simple,  that  it  has  not  been  called 
out.  If  no  where  else,  tire  subject  will  find  redress  and 
cognizance  in  the  Court  of  King's  Bench  or  the  Common 
Pleas,  unless  they  be  expressly  ousted  ;  and  here  issue 
being  joined  on  the  right,  it  must  be  proceeded  on, 
tried,  and  determined. 

As  to  whether  the  property  was  divested  or  riot,  at 
the  time  of  the  taking,  &c.  the  defendant  had  a  bare 
naked  possession  in  himself;  nor  does  he  show  how  he 
became  entitled  from  a  purchase  under  the  sentence  ;  it 
was  sold  to  another,  from  whom  he  has  shewn  no  con- 
veyance. 

As  to  the  right  of  property  acquired  by  a  pirate,  and 
vested  in  the  King's  ship,  upon  a  capture  by  them,  that 
Tight  of  property  so  claimed  by  the  pirate,  is  not  ad«? 
mitted  by  the  municipal  Law,  and  the  principle  does 
not  apply,  unless  it  be  contended  that,  by  the  escape 
into  the  King's  dominions,  after  the  capture,  it  becomes 
vested  in  the  King,  as  an  acquisition,  Jure  Belli,;  and 
consequently  no  property  is  in  the  Plaintiff,  but  in  the 
King. 

In  Gross  v.  Withers,  2  Burrow,  693,  Lord  Mansfield 
tenters  at  great  length  into  how  far  the  property  is  trans- 
ferred to  the  enemy,  by  his  capture.     He  thinks  it  is  as 
goon  as  the  baule  is  over.     But  a  recapture^  or  escape, 
^everts  it;  and,  consequently,  it  is  here  reverted.     The 
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coming  to  Dublin  port,  is  to  be  considered  as  an  esespe* 
In  2  and  4  Institutes,  it  is  laid  down,  that  a  buyer,  ao* 
quainted  with  a  defect  of  title,  shall  not  be  aided  by  a 
sale  in  market  overt. 

Mr,  Joy>  for  Defendant,  contra^  argued,  that  the 
Defendant  here  has  only  denied  the  property  to  be  in 
the  Plaintiff;  but  he  has  not  averred  it  to  be  in  him- 
self—  and  the  Plaintiff  has  joined  issue  on  that  aver* 
ment,  and  therefore  ft  is  not  necessary  for  the  Defen- 
dant to  shew  any  property  in  himself.  It  appears,  that 
on  the  19th  December,  1798,  the  ship,  and  cargo  of 
flax-seed,  were  taken  by  a  French  privateer,  lawfully 
commissioned,  and  carried  into  Norway  ;  there  they 
remained  in  custody  forty-six  days,  without  any  claim 
being  made  by  the  sailors,  the  captain,  or  the  con- 
signees, though  the  sailors  and  captain  resided  at  that 
time  in  Norway  *,  for  the  captors  had  carried  both 
sailors  and  captain  with  them  there.  The  captors  pro- 
ceeded to  condemnation.  The  ship  and  cargo  were, 
accordingly,  condemned  by  a  French  Court  of  Admi- 
ralty „  sitting  there.  This  sentence  of  condemnation 
was  revised  by  the  Consul  there ;  the  ship  and  cargo 
were  sold  under  the  condemnation,  and  purchased  by 
a  Mr,  Major  ,  Major  consigned  these  goods  to  his  cor- 
respondent in  Dublin,  It  does  not  appear  what  country 
Major  was  of.  He  was  not,  however,  a  Frenchman. 
The  ship  and  cargo  remained  eight  months  in  the  cus- 
tody of  Major.  The  sentence  of  condemnation  recites, 
that  said  Court  of  Admiralty  was  established  by  the 
French  Jegi  ilatvire. 

Lord  Kiiwarden  (Chief  Justice).  The  French  legis- 
lature can  mak  law  i  to  bind  the  French  nation,  &c. 
in  their  owu  counuy,  which  laws  wiU,  nay,  must,  h* 
respected  in  this  country.      But  it -hath  no  power  to 
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create  any  Court,    or  enact  mf  laws  bidding  in  ft 
neutral  State. 

Mr*  t%;-^-Sir  William  Scott's  derision  in  the  Court 
of  Admiralty,  caifhot  be  quoted  here  as  an  authority, 
for  an  appeal  is  now  pending  from  it*    Those  Courts 
of  Admiralty,  held  by  the  belligerent  powers  in  neutral 
states,    has  been  in  existence  time  out  of  mind,  and 
established  both  by  the  French  and  tlnglish.     1* his  is 
proved  by  a  witness  produced  at  the  trial,  and  that  he 
purchased  a  ship  in  a  neutral  state,  condemned  by  an 
English  Court,  sitting  there.    In  3  Term  fteports,  it  is 
laid  down,  that  such  sentences  of  coridemnationi  &c.  hi 
&  neutral  state*  may  be  supported  by  treaty  j  and  herd 
there  is  nothing  to  rebut  the  existence  of  such  a  treaty* 
Besides,  it  is  a  great  hardship  on  neutral  states,  that 
those  articles*  &c.  which  have  been  purchased,  bonaJidet 
&c.  are  liable  to  be  retaken.     The  goods,  irt  our  case* 
had  been  removed  from  the  ship,  and  landed.     This 
removal  Was  sufficient  to  divest  the  property   in  them, 
out  of  the  owner.     In  the  case  of  Bargains  and  Sales, 
enrolled,  the  property  is  instantly  divested  out  of  the 
bargained,  before  enrolment,  though  not  vested  in  the 
bargainee*  till  after.     So  in  all  seizures  under  the  Re- 
venue and  Navigation  Laws,  the  property  is  divested 
out  of  the  original  owner  or  proprietor,  by  the  seizure, 
before  sentence  of  condemnation  5  though  not  vested  in 
the  officer  seizing,  by  the  seizure*,  till  after  sentence  of 
condemnation-    This  Was  decided  in  the  case  of  Wilkins 
versus  Despard,  5  Term  Reports,  112. 

As  to  whether  the  question  can  be  entertained  by  a 
Court  of  Law,  where  there  has  been  a  prize  taken,  or 
any  matter  or  incident  relative  thereto,  it  is  laid  down, 
in  Lendan  versus  Doyle,  that  it  cannot ;  because  such  a 
question  is  not  to  be  determined  not  by  the  laws  of  the 
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fetid,  ot  which  laws  only  the  King's  Bench  is  cohriusarit^ 
but  by  the  lex  gentium.     In  2  Saunders,  259,  there  is  a 
case,  of  Radley  versus  Egglesfield,  reported,  relative  to 
the  taking  by  a  privateer.     It  was  an  action,  founded 
on  that  statute  of  Richard,  which  gives  the  penalties  to 
informers  against  those  who  prosecute  matters  cogni- 
zable at  the  common  law  in  the  civil  Law  Courts  *,  and 
the  offence  alledged,  in  the  case  in  Saunders,  was,  suing 
in  the  Admiralty  for  a  matter  cognizable  in  the  King's 
Courts.     The  facts  were:  A  ship  had  been  taken  from 
the  defendants  at  Law,  and  plaintiffs  in    the  Admiralty 
Court,  by  &  Scotch  privateer,  and  carried  into  Scotland, 
where  it  was  twice  sold  ;  and  at  last  the  plaintiff  at  Law 
and  defendant  in  the  Admiralty  Court  purchased  her* 
And   brought  her  into  the  Thames,  and   the   original 
owners  (the  plaintiffs   in  the  Admiralty  Court  and  the 
defendants  at  Law)  libelled  her  in  the  Admiralty  Court ; 
and   on  that,    the  purchasers  in   London   from  those 
claiming  under  the  sentence  of  condemnation,  brought 
their   action   against   the  libellers,  (or  original  owners) 
on  the  statute  for  suing  in  the  Admiralty  Court  for  mat- 
ters cognizable  at  Law,  as  they  alledged  ;  the  validity  of 
the  purchase  in  London  was   the  ground  of  suit  •,  but 
ruled  that  the  libellers  were  not  liable  to  the  penalty,  or 
within  the  meaning  of  the  statute  ;  for  the  validity  of 
the  sentence  in  Scotland,  prize  or  no  prize,  is  deter- 
minable by  Court  of  Admiralty  here,  and  is  not  cog- 
nizable by  a  common  Law  Court  *,  and  the  purchase  in 
London  did  not  vest  the  cognizance  in  the  common 
Law  Courts,  for  that  purchase  depended  on  the  ques* 
tion  of  prize  or  no  prize.     So  in  the  case  of  Rous   and 
Hazard,  (Douglas,   598,  602,  611,)  it  was  held,  on  an 
appeal  to   the  King  in  Council,  that  trespass  lay,  at  the 
Common  law,  for  taking  a  ship  on  the  high  seas ;  aliter, 
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If  taken  as  a  prize,  for  then  it  belongs  exclusively  to  the 
Admiralty  jurisdiction,  who  are  to  decide  not  only  the 
question  of  prize  or  no  prize,  but  also  the  question, 
Whether  there  was  any  colour,  &c.  probable  cause,  &c. 
for  the  seizure,  and  to  give  and  award  damages,  &c.  to 
either  party,  as  to  them  seem  meet.  So,  also,  in  the 
case  ©f  Bernardi  versus  Molleux,  Douglass,  580,  it  is 
determined  that  a  sentence  of  a  foreign  Court  of  Ad- 
miralty, condemning  a  ship  as  enemy's  property,  is  con- 
clusive upon  the  Courts  here. 

i  Curia— Suppose      Lord  Ktlwarden— Supposing  there  to  be  no  prize- 
feS'S     jurisdiction  in  this  country,   could  we  entertain  the 

country,  could 

the  Court  of  CJUesfelOU, 

I  Kitrg's  Bench 
1  entertain  priae 

gtatioo*  gjjk  JjgjHrfjB  the  case  of  the  King  versus  Brown, 

12  Modern,  135,  the  Court  held,  that  where  a  matter 
arises  on  the  high  seas,  the  Court  of  Admiralty  shall 
1  have  the  jurisdiction  over  it,  and  all  collateral  matters, 

kven  though  they  be  common  law  questions.  So  also, 
in  12  Modern,  144,  Terremoulin  against  Sandys  5  and 
1  Siderfin,  230.  But,  if  the  cause  arises  oiUand,  tbe 
Court  will  grant  a  prohibition. 

on  a  war  brea*-  On  the  breaking  out  of  a  war,  a  commission  is  issued, 
^on^SeS:  out,  directed  to  the  Lords  Commissioners  of  the  High 
ConL^ioners8  Court  of  Admiralty,  to  hear  all  causes  respecting  prizes, 
court  ofAdmi-  &c. "  and  to  issue  such  commissions  to  their  deputy 
raity,  to  hear     Vjaiwifl     In  1795,  such  a  Commission   issued    to  the 

prize  causes,  v>v/i**.i.o.      *»  7 

and  they  issue     tj-  k  Qomt  Gf  Admiralty  here,  and  to  all  other  Courts 

prize  commis-        •*■     &  *  .    ,.     «  .        ., 


raity,  to  hear     Vjaiwifl     In  1795,  such  a  Commission   issued    to  the 

prize  causes, 
and  they  iss 
prize  commis-        d~ 

•ions  to  the  de-  0f  Admiralty,  to  exercise  that  jurisdiction  in  tnese 
Admiralty.8 '  countries  Respectively,  and  was  published  In  the  Ga- 
iomm&ion112  zette ;  so  that  the  question  put  by  the  Court,  as  tp  the 
conn  3  Afcni-  Prize  Jurisdiction,  cannot  tore  apply/ 

talcy  h«*e» 

I 
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Curia. — If  there  be  a  possibility  of  a  Prize  juris-  Curia.— The 

_,  .  .  .  possibility  of  a 

diction,  we  cannot  entertain  a  prize  question,  ex  di-  prize  jurisdio 

tion  would  pre* 
rectO.  vent  the  Court 

Mr.  Joy.— The  reason  why  these  questions  should,  enterulnW" 
de  jure,  be  referred  to  the  Admiralty  only,  is,  because  2£ djtreo^  P" 
the  Court  of  Admiralty  can  make  compensation  to  either 
party ;  a  Common  Law  Court  cannot. 

On  the  same  side,  it  was  argued  at  another  day,  that 
here  the  only  question  was,  whether  this   Court  hath 
jurisdiction   of  the  legality  or  illegality  of  a  Court  of 
Admiralty  condemning  a  ship,  as  a  prize.     It  was  con- 
tended, that  the  Court  was  bound  by  the  decision.     If 
the  Plaintiff,  in  the  statement  of  his  case,  or  the  De- 
fendant in  his  pleadings,  shew  that  the  subject  matter 
is  out  of  the  jurisdiction  of  the  Court,    the   Court  rs 
bound  to  take  notice  of  it,  though  no  objection  is  made 
to  their  jurisdiction.    So  it  was  in  the  case  of  Le  Caux 
and  Eden,  in  Douglass  ;  there   the   general  issue  had 
been  pleaded  ;  the  Court  held,  that  the  Defendant  was 
not  too  late  to  object  to  their  jurisdiction,  because  the 
Plaintiff's   title  was   interwoven  with   the  question  of 
prize,  id  est,   of  jurisdiction,     So,  also,  in   the  case  of 
Rous  and  Hazard,  the  general  issue  was  pleaded  to  an 
action  of  trespass,  for  taking  goods  on  the  high  seas. 
So,  ateo,  in  the  case  of  Bardin  v.  Thompson, 

Contra. — It  was  argued,  That  those  goods  had  Beett 
sold  at  the  Custom- House ;  that  the  Plaintiff  had  re- 
plevied them,  and  brings  his  action.  That  those  {roods 
had  been  taken  from  him  two  years  ago,  by  a  French 
privateer,  and  the  property  not  changed  by  any  lawful 
condemnation,  and  therefore  he  was  entitled  j  ?ml\  cited 
a  book,  dedicated  to  the  Duke  of  Bedford,  then  Lord 
High  -Admiral,  and  deemed  a  book  of  authority  in  the 
Court;  of  Admiralty,  in  Great  Britain,    it  treats  of  the 
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■La^ws,  Ordinances,  &c.  of  the  Court  of  Admiralty  fa, 
Great  Britain.  In  vol.  I.  page  I  IS*  in  enumerating  the 
several  branches  of  the  jurisdiction  of  the  Admiralty 
Court,  it  mentions  the  legality  of  prizes,  as  one.  In 
Molloy,  Jure  Maretuum>  vol.  I;  sect  12,  page  9,  Gro- 
£ius  de  Jure  Belli,  Molloy  states,  that  the  ship  comirsg 
in  prcesidio  hostis,  is  one  of  those  cases  which  consti- 
tute a  firm  possession.  De  Wit*  captain  of  a  ship 
belonging  to  the  States  General,  and  Horman,  captain 
of  a  British  ship,  fell  out  in  Calais,  a  neutral  port ; 
they  went  out  and  fought  \  and  it  ended  in  the  capture 
of  the  Dutch  man  of  war.  Captain  Horman  carried 
her  back  into  Calais,  the  neutral  port ;  and  this  was* 
ruled  to  be  in  pr&sidio  hostis. 

Judge  Buller,  in  the  case  of  Rous  and  Hassard,  layg 
it  down,  that  if  the  capture  had  been,  prima  Jaciey  a. 
trespass  at  common  law,  the  Defendant  should  have 
pleaded  tp  the  jurisdiction.  We  declare  in  replevin  \ 
Defendant  pleads  property  in  himself,  and  therefore  the 
judgment  must  be,  that  matters  were  laic]  before  the 
Court,  which  shews  that  the  property  was  not  in  Plain- 
tiff. Plaintiff  has  shewn  a  prima  facie  case  of  property 
in  himself;  it  therefore  was  necessary  for  the  Defen- 
dant to  have  pleaded  to  the  jurisdiction.  Suppose 
judgment  should  be  given  here,  for  the  defendant,  and 
the  Plaintiff  should  libel  for  them  in  the  Admiralty,  if 
Defendant  should  plead  this  judgment  in  bar,  the  Ad- 
miralty Court  would  certainly  conceive  it  a  bar ;  for  it 
would  not  appear  on  the  record,  that  the  judgment  here 
was  given  on  the  ground  of  want  of  jurisdiction. 

This  Court  clearly  has  jurisdiction  to  entertain  the 
question  of  Prize  or  no  Prize,  if  it  comes  as  incidental 
to  a  question,  or  matter,  in  which  it  has  jurisdiction, 
^nc]  cogjiizance  $  as  in  c#se  of  an  ejectment^  if  a  ms^k 
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yiage  should  become  an  incidental  question,  the  Court 
will  decide  on  it  in  that  shape>  though  it  would  not|  if 
it  came  ex\  directo  before  it. 

This  is  not  a  question  of  Prize,  or  no  Prize ;  it  is  not 
a  question  which  the  Court  of  Admiralty  could  entertain, 
if  the  King's  Bench  cannot.  The  question  here  is  not 
whether  the  foreign  Court  of  Admiralty  has  proceeded 
right  or  wrong,  but  whether  this  foreign  Court  hath 
competent  jurisdiction  or  not  In  the  case  of  Robertson 
versus  Gran,  2  Burrow,  Lord  Mansfield  took  upon 
him  to  decide  the  competency  of  a  Court  of  Chivalry  in 
France, 

It  has  been  contended,  that  the  country  into  which 
the  prize  is  carried  hath  the  sole  jurisdiction  to  enquire," 
The  case  in  8  Term  Reports  contradicts  that.  There, 
the  ship  and  cargo  were  condemned  in  Bergin,  a  town 
in  a  neutral  State,  by  a  French  Court  of  Admiralty, 
sitting  there.  The  cargo  was  shipped,  in  order  to  be 
carried  into  Havre  de  Grace  ;  she  was  captured  by  an 
English  ship  on  her  passage  ;  the  original  owner  of  the 
goods  libelled  them  ;  the  purchaser  in  Bergin  claimed 
her,  as  cjicl   also  the  captor.     This  brought  the  whole 

matter  before  the   English  Court  of  Admiralty.-. Sir 

William  Scott  decided  on  the  jurisdiction  of  the  Court 
of  Bergin,  it  being  incident  to  the  trial  before  hip,  and 
decreed  her  to  belong  to  the  original  owners,  putting 
them  under  the  terms  of  paying  salvage  to  the  captors, 
as  is  usual  in  all  marine  causes, 

The  defendant  here  does  not  show  any  conveyance 
from  Major,  who  had  purchased  under  thp  sentence  of 
condemnation,  to  himself.  In  an  action  of  trespass  upon 
property,  if  the  plaintiff  show  a  \n -'una  facie  evidence  of 
title,  by  possession,  the  defendant,  to  take  such  interest 
out  of  himx  and  to  obtain  a  verdict,  must  not  only  show 
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a  title  out  of  plaintiff,  but  must  show  the  title  in  himself, 
as  mere  possession  is  a  good  title  against  every  wrong 
doer. 

In  the  case  of  Landen  and  Rodney,  in  the  State 
paper,  it  is  laid  down,  that  the  Court  of  Admiralty  hath 
jurisdiction  in  marine  cases,  on  account  of  the  compre- 
hensive and  speedy  relief  it  gives  to  a  multitude  of  per* 
sons  who  may  join  in  the  causes  here  ;  giving  to  each  a 
proportionate  relief  and  remedy,  and  not  on  accoun  t  of 
their  supposed  superior  knowledge  of  the  Prize  law. 

Lord  Kilwarden.- -The  plaintiff  in  this  case  took  in 
replevin  a  large  quantity  of  flax-seed.     The  defendant 
pleaded,  in  bar,  the  property  in  himself;  the  plaintiff 
replied,  the  property  was  in  himself;    and  issue  was 
joined  thereon.     It  appeared,  on  the  trial,  that  this  flax- 
seed had  been  shipped  at  -— — ,  in  Norway,  for  Dub- 
lin.   On  its  passage  here,  it  was  captured  by  a  French 
priyateer,  and  carried  into  Denmark.    There  was  suf- 
ficient evidence  to  convince  the  jury  that  it  was  the  same 
flax-seed  which  had  been  so  shipped  from  Norway  for 
Dublin.     The  defendant  insisted  that  the  plaintiff  should 
be  nonsuited.     The  chief  defence  relied  on,  on  the  trial, 
was3  that  the  property  had  been  changed  by  the  capture* 
as  prize,  and  the  sentence  pf  condemnation.     The  Da- 
nish Consul  was  produced  at  the  trial ;    he  stated,  that 
lie  was  well  acquainted  with  these  transactions;  that  no- 
thing was  more  usual,  than  for  the  belligerent  Powers 
to  carry  the  ships  they  had  captured  into  Denmark, 
being  a  neutral  State,  and  for  such  captures  to  be  sold 
there  by  the  enemy ;  thatj  however,  this  was  don©  by 
virtue  of  existing  treaties.     The  sentence,  condemning 
this  flax-seed  as  a  prize,  was  produced  ;  it  was  proved 
to  have  been  sold  at  a  public  auction,  under  this  sentence 
of  condemnation  of  the  French  Court  at  Bergin,  ia 
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.Denmark.  That  the  purchaser  (a  French  agent)  having, 
completed  his  purchase,  wished  to  send  the  flax-seed  to 
Ireland,  in  the  same  vessel  that  was  captured  ;  but,  from 
rarious  circumstances,  it  was  at  length  put  on  board: 
another.  There  was  no  evidence  how  it  became  the 
defendant's  property,  after  it  had  been  bought  by  the 
French  agent  in  Bergin.  At  the  trial,  two  points  were; 
made  for  the  defendant.  First,  whether  the  goods  in 
question  had  been  at  any  time  the  property  of  the  plain- 
tiff. Secondly,  whether  that  property  was  not  changed 
by  the  condemnation  at  Bergin.  It  was  agreed,  on  both 
sides,  that  the  question  of  idendity  of  the  goods  should 
be  left  to  the  Jury,  reserving  for  the  consideration  of  this 
Court  the  point  whether  the  sentence  of  the  French 
Court  in  Denmark  had  changed  the  property.  The 
Jury  retired ;  and  in  the  mean  time  it  was  agreed  to 
change  this  point,  so  reserved,  into  the  general  ques- 
tion, that  if,  on  the  whole  case,  the  Court  should  be  of 
opinion  that  the  plaintiff  had  a  right  to  recover,  the 
verdict  should  be  entered  for  him ;  if  not,  for  the  de- 
fendant On  the  argument,  there  were  five  points,  or 
objections,  made  for  the  defendant. 

The  first  objection  to  the  verdict,  was,  That  this 
Court  had  no  jurisdiction  in  the  case  ;  that  it  belonged 
wholly  and  exclusively  to  the  Court  of  Admiralty,  it 
being  a  question  of  Prize  or  no  Prize. 

2d  Objection.  Supposing  this  Court  had  jurisdiction, 
yet  that  the  property  was  divested  out  of  the  Plaintiff, 
and  changed  by  the  capture  alone  by  the  enemy,  as  a 
prize. 

3d.  Even  supposing  the  capture  alone  had  not 
changed  the  property,  yet  the  sentence  of  condemnation 
has. 

4th.  That  the  sale  having  been  in  a  market  overt, 
fcad  completely  changed  the  property. 


Itfi.  'That  if  the  property  was  not  completely  changed 
t>y  the  capture,  yet  having  been  got  by  the  Defendant 
from  the  enemy,  he  must  be  considered  as  a  recaptor^ 
&nd  consequently  entitled,  by  the  Laws  of  the  Admiralty, 
to  salvage.  That  he  had  a  lien  on  the  goods,  for  this 
claim,  or  the  expence  he  had  been  at  in  re-getting  the 
possession  of  them.  This,  however,  he  would  be  de- 
prived of,  if  the  Plaintiff  was  allowed  to  recover  in  this 
replevin. 

1.  As  to  the  first  objection,  or  question  of  jurisdic- 
tion, it  being  a  question  of  Prize  or  no  Prize,  yeU  in 
the  way  it  comes  before  the  Court,  we  must  decide  on 
it.     To  oust  us  of  our  jurisdiction,  it  should  have  beeri 
pleaded  in  abatement,  or  iri  bar.     Here  issue  has  been 
knit  upon  a  point  upon  which  the  Court  hath  fall  juris- 
diction 5  and,  therefore,  it  is  put  Upon  the  Court  to  try 
this  issue,  and,  co?zsequerttly}  we  can  try  every  point  in- 
cidental, or  that  happens   fo  arise  in  the  trial  of  the 
issue,  though  the  Court  may  have  no  Original  jurisdic- 
tion of  this  incidental  question  ;  as  where   a  cause*   iri 
which  issue  is  joined,  turns  upon  the  question  of  mar- 
riage  or  no  marriage,    this  Court  shall  decide   upon 
the  validity  of  the  marriage,  which   is   not  of  original 
jurisdiction  in  this  Court,  but  belongs  properly  to   the 
Ecclesiastical  Court,  and  is  of  spiritual  cognizance.     So 
also,  as  to  the  question  of  Prize  or  no  Prize,  if  it  comes 
incidentally  before  us,  we  must  decide  on  it ;  whether 
the  Prize  Court  has  jurisdiction,  or  not,  is  not  a  ques- 
tion for  our  decision  •,  however,  it  should  seem,  in  the 
question  now  before  us,   that  the  Admiralty  Court  has 
no  jurisdiction,  for  there    does  not  appear  to  be   any 
salvage  question,  nor  anything  that  peculiarly  belongs 
to  the  instance  Court  of  Admiralty ;   and  here,   if  vve 
were  to  decide  that  this  Court  has  no  jurisdiction  in -th® 
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way  the  point  is  saved,  we  must  give  judgment  for  the 
Defendant,  binding  the  Plaintiff's  right  for  ever. 

The  2d  and  3d  objections — or  the  questions,  whether 
the  property  has  been  changed  by  the  capture*  and,  if 
not,  by  the  condemnation,  I  shall  consider  together,, 
In  8  Term  Reports,  268,  and  also  in  Robinson's  Ad- 
miralty, it  is  considered  how  far  a  detention  changes 
the  property,  and  how  far  it  is  necessary  to  carry  it 
into  port — on  that  subject  there  are  different  opinions 
in  different  countries.  In  England,  it  is  necessary  that 
there  should  be  a  judgment  of  condemnation  of  a  Court 
of  competent  jurisdiction,  that  is,  of  a  Court  of  Admi- 
ralty, possessed  of  prize  jurisdiction,  to  change  the  pro- 
perty. It  is  vain  now  to  argue,  whether  the  foreign 
Court,  sitting  in  a  neutral  State,  had  competent  juris- 
diction, for  it  is  decided,  in  Cameron  versus  Rockwood, 
that  a  sentence,  or  edict  of  a  Court  of  Admiralty,  be- 
longing to  the  enemy,  sitting  in  a  neutral  State,  does 
not  change  the  property.  It  was  said  at  the  Bar,  that 
there  was  an  appeal  from  that  decision  ;  but,  I  find  no 
such  appeal  has  been  made  *,  and  that  Lord  Eldon  has 
declared  his  approbation  of  that  decision.  This  case, 
then,  has  put  an- end  to  that  question;  arid,  agreeable 
to  that  decision,  -  we  rule,  that  no  change  of  property 
was  effected,  either  by  the  capture  or  the  condemnation, 
in  this  case. 

4th  Objection,  or  question  of  change  of  property  by 
the  sale,  considering  it  as  a  sale  in  market  overt.  It 
is  unnecessary,  in  this  case,  to  enter  into  the  question, 
how  far  the  law  respecting  sales  in  market  overt,  applies 
to  sales  in  foreign  markets.  For  argument  sake,  I  will 
consider  that  it  does  : — every  sale  in  market  overt,  does 
not  change  the  property:  the  sale*  must  be  fair,  and 
bona, fide.     If  the  buyer  knows  that  the  seller  has  a. 
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fraudulent  possession,  the  sale  is  void.  Now,  in  the 
case  before  the  Court,  the  party  knew  of  the  defective 
title  of  the  seller. 

5th. — As  to  the  objection,  or  question  of  lien,  for  the 
salvage  of  recaption,  it  can  have  no  weight  here.  The 
Defendant  has  pleaded,  that  the  property  is  in  himself. 
To  have  a  lien,  the  Defendant  should  have  pleaded, 
that  the  property  was  the  Plaintiff's,  but  he  had  saved 
it.  That  true  it  was,  that  the  goods  in  question  were 
the  Plaintiff's  right,  but  that  they  ought  not  to  be 
restored  to  him,  till  he  was  reimbursed.  He  has  done 
no  such  thing ;  but,  instead  thereof,  has  pleaded  in  bar 
the  property  in  himself. 

For  these  reasons,  it  appears  to  me  that  the  property 
was  never  changed,  and  that  the  verdict  for  the  Plain* 
tiff  ought  not  to  be  set  aside. 

Judge  Dowries. — The  Defendant,  to  prove  the  pro- 
perty changed,  has  relied  on  the  sentence  of  a  foreign 
Court.  This,  however,  is  determined  not  to  have  that 
effect.  We  cannot  now  be  ousted  of  our  jurisdiction. 
To  have  effected  that,  the  Defendant  should  have  plead- 
ed, that  this  belonged  to  the  Prize  Court,  or  to  the 
Instance  Court  of  Admiralty ;  and  this  question  having 
come  incidentally  before  us,  it  becomes  necessary  for 
us  to  decide  on  it,  in  order  to  determine  the  issue  here. 
The  case  cited  out  of  the  Term  Reports,  decides,  that 
capture  alone  does  not  change  property,  and  the  Court 
here  that  condemned,  is  not  a  Court  of  competent  juris- 
diction. 

The  claim  of  lien  on  these  goods,  cannot,  in  my 
opinion,  support  the  issue,  nor  shall  a  particular  claim 
be  allowed  to  defeat  the  general  owner,  on  that  issue. 
There  is  no  case  where,  if  a  Lord  takes  a  distress  from 
his  tenant,  he  could  join  issue  on  the  property  witk 
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the  tenant.  So$  also*  in  the  case  of  pledges,  no  issue 
could  be  maintained  on  the  property,  but  the  pledge  must 
be  restored;  and  therefore  that  lien  cannot  avail  the 
Defendant  on  a  plea  of  property.  I  recollect,  how- 
ever, a  case  in  this  Court  *,  where  a  captain  of  a  ship     A  captain  of 

t_jv  i     r  n  i        n      **     '    i  ^     a  ship  has  a  lien 

had  a  lien  on  goods  tor  a  sum  oi  money  due  lor  freight,  on  goods,  for  a 
and,    in  that  case,   his  detaining   them  until  he  was  due  to  hSuf or 
paid,  was  held  lawful.     But  that  case  is  widely  different  frelsllt* 
from  the  present ;  for  here  is  a  sale  by  a  person  for  his  toUhfelwn  Se, 
own  use,  by  a  void  sentence,  and  a  purchase  by  a  per-  ^mSotSw'SJ 
son  to  his  own  use,  and  who  now  comes  in  to  claim  a  his.own  use: 

*  under  a  void 

particular  lien   after,    for  having  saved   them  by  his  sale,  has  no  lien, 
purchase— -I  think  he  cannot  now  have  a  lien. 

Judge  Chamberlain.^ — I  always  thought  that  the  only  Here  the  Defen- 
question  in  this  case,  was,  lien  or  not     Now,  here,  if  njJ "ien^Wif 
we  should  enter  the  verdict  for  the  Defendant,  his  tXnfkWa 
right  to  the  whole  will  be  determined  ;  whereas  it  an-  f"titl(; hlm  to 

o  »  r     the  whose  pro^ 

pears  he  has  but  title  to  part.  PertY« 

Judge  Day  coincided  with  the  rest  of  the  Court. — » 
Cause  shewn — Disallowed,  without  costs. 


*  He  did  not  state  the  form  of  action,  which  is  jftatcmi 
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In  the  High  Court  of  Delegates. 

Elinor  Mitchell,  Widow,  -  Appellant 
Henry  Spread,  Gentleman,    Respondent. 


Elinor,  a  minor, 
I  whose  father 
■was  possessed  of 
an  estate  of  400/. 
ijand  4O0et.  per- 
gonal property, 
jjwras  terrified 
into  a  marriage 
I  in  the  lifetime 
of  her  father, 
without  the  con- 
sent of  either 
Father  or  mother. 
Ageing  obtained. 
Iphis  marriage 
ikas  not  con- 
summated. 


HE  9th  of  Geo.  II.  chap.  11,  made  in  order  to 
prevent  the  clandestine  marriage  of  infants,  among  other 
things,  enacts,  That  in  case  of  the  marriage  of  an  in- 
fant under  twenty- one  years,  entitled  to  a  real  estate  of 
.s£l00  a  year,  or  to  a  personal  estate,  to  the  amount  of 
*£2000,  without  the  consent,  in  writing,  of  the  father, 
if  living,  and  if  not,  of  the  guardian  ;  and,  if  none,  of 
the  Lord  Chancellor,  or  Keeper  of  the  Great  Seal,  on 
a  suit  commenced  within  a  year  after  such  marriage,  by 
7Je  the  father,  if  living  at  the  time  of  the  marriage,  or,  in 

■Father,  by  will,    ,  '  &  . 

purporting  to  be  case  of  his  death  before  the  commencement  of  the  suit, 

witnessed  by  .  ' 

wo,  appointed     by  the  guardian;  or,  if  none,  by  any  person  appointed 

he  mother  guar- 
dian, and  shortly 
,  kfifc'er  the  mar- 
riage, died. 
The  mother, 
i  within  the  time 
prescribed  by 
"he  Act  of  9  Geo. 
i.  brings  a  suit 

I  nto  the  Ecclesiastical  Court  of  Limerick,  to  annul  the  marriage.  The  Minor  appeared  by  a 
iProctor,  who  produced  a  proxy,  duly  executed  by  her.  She  had  no  guardian,  or  curator 
ml  litem,  the  proofs  were  the  property.  That  the  promovant  was  the  mother  of  the  minor 
Elinor.  That  Elinor  was  a  minor.  The  Probate  of  the  Will  of  the  Minor's  father,  ap« 
jointing  the  mother  guardian,  and  two  witnesses  were  produced;  one  of  them  swore  he 
lad  read  the  will,  and  the  other,  that  he  had  heard  it  read,  appointing  the  mother  guardian. 
The  Court  of  Limerick  annulled  this  marriage,  if  any  such  was  had.  The  pretended  husband 
Appealed  to  the  Consistorial  and  Metropolitan  Court  of  Cashel.  They  refused  to  admit 
:he  Probate  to  be  read  as  new  evidence,  and  no  copy  transmitted,  though  referred  to,  and 
[tared  in  the  transmiss,  to  have  been  read,  and  reversed  the  decree  of  the  Court  of  Limerick. 
;rora  this  reversal  the  mother  appealed,  and  the  Court  of  Delegates  was  of  opinion  that 
he  probate  was  not  new  evidence,  and  that  it  ought  to  have  been  read  in  the  Court  of 
Cashel.  That  the  marriage  was  void.  That  the  Appellant  was  entitled  to  sue  to  have  it 
innulled,  That  the  appearance  of  the  minor,  by  her  Proctor,  was  regular;  and  that  she 
mist  be  personally  served,  except  she  absconds,  &c.  and  then  the  Act  provides  substitution, 
tc.  That  a  decree  annulling  a  marriage  hypothetically,  if  ever  it  took  place,  was  good, 
[hat  the  answer  of  the  Minor  cannot  be  read  against  a  Co-defendant,  the  pretended  hus- 
>and.  They  also  ruled,  that  the  evidence  was  sufficient,  of  the  mother  being  a  guardian 
[pitbin  the  9  George  2. 


by  the  Lord  Chancellor,  or  Keeper  of  the  Seal,  for 
that  purpose,  in  the  proper  ecclesiastical  Court,  said 
marriage  shall  be  annulled.  Under  this  statute,  on  or 
about  the  9th  day  of  August,    1798,  Elinor  Mitchell 
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commenced  a  suit  in  the  Consistorial  Court  of  Limerick, 
against  the  Respondent,   Henry   Spread,   and   Elinor 
Mitchell,  pretended  Spread,  her  daughter  and  ward,   as 
mother  and  testamentary  guardian  of  Elinor,  by   the 
will  of  Henry  Mitchell,  deceased,   her  husband,  and 
father  to  said  Elinor,  to  annul  a  certain  pretended  mar- 
riage, or  matrimonial   contract,    if  any,  in    fact,  was 
ever  had  and  solemnized  between  the  Respondent  and 
the  said  Elinor  Mitchell,  the  minor,  in  the  lifetime  of 
her  father,  about  a  month   before  his  death.     Henry 
Mitchell,   the  father  of  the  minor  Elinor,   possessed, 
many  years  previous  to  his  death,  and  at  the  time  of 
his  death,  a  freehold  estate  of  o£400  a  year,  and  ^4000 
in   personal   property,    and     which    now   was   in    her 
mother's  possession.     That  Elinor,  the  daughter,  was 
born  in  July,  in  1780,  and  consequently  a  minor,  under 
twenty-one  years,  on  the  25th   March,   1798,  and  also 
at  the  time  of  exhibiting  the  libel.     Grice  Smyth,  and 
Robert  Johnson,  severally  proved  Elinor  a  widow,  and 
mother  of  the  infant  Elinor ;  that  Henry  Mitchell,  fa- 
ther of  the  infant  Elinor,  was  possessed  of  estates  of  the 
yearly   value   of  o£400,    and  personal   estates   to   the 
amount  of  £4000 ;    and,    that    after  his   death,    said 
Elinor,  the  mother,  became  seized  and  possessed  of  the 
aforesaid   properties.     Ignatius  Gould,    and  Catherine 
Gould,  his  wife,  proved  the  birth  of  the  infant  Elinor, 
in  the  year  1780,  and,  consequently,  her  minority,  on 
21st  day  of  March,  1798.     The  probate  of  the  will  of 
Henry  Mitchell  was  also  proved,  whereby  he  nominated 
Elinor,  the  mother,  to  be  guardian  of  the  minor  Elinor  ; 
and  the  aforesaid  Grice  Smyth,,  and   Robert  Johnson, 
proved  that  one  of  them  had  read,  and  the  other  had 
heard   it  read,  wherein   he  made  said   appointment  of 
guardian.     On  the  9th  day  of  August,   1798,  the  cita- 
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tion  that  issued  against  the  impugnant  Elinor,  the  in-* 
fant,  was  returned.  George  Alps,  stiling  himself  the 
proctor  of  said  Elinor,  the  infant,  appeared  for  her» 
and  produced  a  proxy,  executed  by  her,  at  that  time  in, 
her  minority,  nor  had  any  curator,  or  guardian  ad 
litem,  been  appointed  to  her.  On  the  6th  day  of  De- 
cember, 1798,  she  answered  by  her  said  proctor,  with- 
out any  guardian,  or  curator  ad  litem-.  She  admitted, 
that  on  or  about  the  21st  day  of  March,  1798,  a  mar- 
riage was  solemnized  between  her  and  said  Spread  ;  that 
she  had  assented  to  it,  through  dread  of  ill  usage. 
That  said  marriage  had  never  been  consummated  ;  and 
that  it  had  been  entered  into  without  the  consent  of  her 
father,  or  her  mother.  This  answer  was  read  at  the 
hearing.  Henry  Spread,  in  his  answer,  states  he  is  not 
by  law  compellable  to  answer  whether  he  pretends  to,  or 
asserts  a  marriage  to  have  taken  place  between  him  and 
Elinor.  That  if  in  fact  such  a  marriage  did  take  place, 
jt  was  not  against  her  father's  consent,  as  he  expressed 
his  approbation  on  being  told  thereof;  and  declining  to 
answer,  as  matter  of  law,  whether  such  marriage  be 
void. 

There  was  also  read  a  letter,  dated  the  20th  day  of 
April,  1798,  from  said  Henry  Spread  to  a  Miss  Gould, 
wherein  he  acknowledged  his  improper  conduct ;  is 
afraid  to  call  her  wife  ;  and  hopes  their  aversion  is  not 
so  great,  but  his  subsequent  conduct  will  atone  for  it.— * 
There  was  no  witness  examined,  nor  proof  attempted 
on  behalf  of  the  defendant  Spread  5  and  on  the  hearing, 
the  Judge  of  the  Consistorial  Court  of  Limerick  an- 
nulled, by  definitive  sentence,  the  said  marriage,  if  any 
such  took  place,  with  costs. 

From  this  decree  Spread  appealed  to  the  Consistorial 
$nd  Metropolitan  Court  of  the  diocess  of  Cashel.    The 
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Judge  there  would  not  permit  the  probate  of  the  will  of 
said  Henry  Mitchell  to  be  read  in  evidence,  declaring 
it  to  be  new  proof;  though  it  appeared,  by  the  trans- 
miss,  to  have  been  read  at  the  Court  of  Limerick,  and 
was  referred  to  in  said  transmiss ;  and  reversed  the  sen- 
tence of  the  Court  of  Limerick,  with  costs. 

From  this  sentence  of  reversal,  Elinor  Mitchell,  the 
mother  and  guardian  of  the  minor,  appealed  to  the 
Court  of  Delegates.  The  sitting  members  of  the  Court 
were  Judge  Chamberlain,  Judge  Day,  Edward  Westly, 
Master  in  Chancery,  and  Thomas  Walker,  Master  in 
Chancery.  The  case  both  of  the  Appellant  and  Re- 
spondent were  printed.  The  Appellant  relied  on  eight 
reasons  wh}'  this  sentence  of  reversal  should  be  annulled, 
and  the  sentence  in  Limerick  confirmed. 

1st  Reason. — That  all  the  facts  prescribed  by  the  act 
has  been  proved ;  namely,  the  minority  of  Elinor 
Mitchell  •,  the  necessary  fortune  required  by  the  act  now 
vested  in  Elinor  Mitchell,  the  mother,  and  before  that 
in  her  father ;  and  the  Appellant  the  person  entitled  to 
sue. 

2d  Reason. — The  marriage  was  sufficiently  proved, 
by  the  answer  of  the  minor  Elinor,  and  by  the  answer 
and  letter  of  the  Respondent,  Henry  Spread.  No  direct 
or  better  proof  could  be  had,  or  expected  ;  for  the  cler- 
gyman is  liable  to  great  penalties ;  so  also  is  the  party  of 
full  age ;  and  consequently  none  but  confederates  will  be 
admitted  to  be  present, 

3d  Reason. — Those  suits  and  sentences  are  always 
hypothetical,  if  in  case  such  a  marriage  was  ever  had, 
which  it  only  determines  collaterally ;  the  real  questions 
being,  the  minority  of  the  infant,  the  properly,  and  her 
consequent  disability  to  contract  any  matrimonial  con- 
tract* 
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4th  Reason. — Because  the  Judge  at  Cash  el  refused  to 
suffer  the  probate  to  be  read,  as  no  copy  thereof  had 
been  sent  him  in  the  transmiss  ;  but  it  was  sufficient 
that  it  appeared  by  the  transmiss  to  have  been  read  on 
the  hearing,  and  was  referred  to  in  said  transmiss. 

5th  Reason.— The  probate  is  not  new  evidence,  be- 
cause it  being  read  below,  and  deemed  sufficient  proof 
of  the  Appellant  being  testamentary  guardian,  was  one 
of  the  grounds  of  appeal  to  the  Court  of  Appeal  at 
Cashel. 

6th  Reason.—- Grice  Smyth  and  Frances  Johnson 
proved  in  the  Court  of  Cashel,  as  well  as  below,  that 
the  Appellant  was  testamentary  guardian. 

7th  Reason. — The  probate  of  a  will,  under  the  seal 
of  the  Prerogative  Court,  is  conclusive  evidence  of  the 
contents  of  that  will,  in  all  the  Ecclesiastical  Courts, 
and  in  all  the  Courts  of  Common  Law,  as  far  as  it  re- 
lates to  the  personal  estate  ;  and  the  Respondent  may 
now  produce  the  will,  which  is  lodged  in  the  Preroga- 
tive Court,  if  it  will  assist  his  case. 

8th  Reason.— Elinor,  the  minor,  could  not  appear  by 
her  testamentary  guardian,  or  by  a  guardian  appointed 
by  the  Court  of  Chancery,  Because  it  is  the  testamen- 
tary Guardian  who  instituted  this  suit.     The  Court  of 
Chancery  could  not  appoint  a  guardian,  where  there 
was  a  testamentary  guardian  already.     The  minority  is 
the  matter  in  question  ;  and  that  she  is  of  age,  the  usual 
defence.     The  23d  George  II.  instituting  substitution 
of  service  of  process  on  the  minor,  &c.  if  she  absconds, 
shews  that  it-  was  intended  she  should  appear  in  person, 
and  be  the  person  impugnant.     Elinor,  the  minor,    has 
acquiesced  under  the  sentence  of  Limerick.     This  sen- 
tence Would  not  be  evidence  in  an  action  for  the  penal- 
ties,  which  must  be  commenced  within  a  year,   and 
which  has  not  been  done. 
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The  Respondent,  contra,  relied,  in  his  printed  case, 
on  the  following  reasons  : 

1st  reason.— That  she  has  not  proved  herself  to  be 
testamentary  guardian,  according  to  the  14th  and  15th 
Car.  2.  and  9th  Geo.  2,  as  alledged.  The  probate  is  no 
evidence  of  it,  no  more  than  it  is  of  a  will  being  executed 
according  to  the  statute  of  frauds  and  perjuries,  as  is 
determined  in  Lady  Chester's  case,  1  Ventris,  207, 
where  a  prohibition  was  awarded  to  granting  probate  of 
a  testamentary  disposition.  It  is  only  evidence  of  the 
personal  property  and  fortune ;  as  mother,  she  had  no 
right  to  sue  j  besides,  she  has  declared  she  sues  as  tes- 
tamentary guardian. 

2d  reason. — The  minor  Elinor,  ought  to  have  had  a 
guardian  ad  litem,  as  is  the  custom  in  all  ecclesiastical 
Courts  ;  and  this  was  the  more  necessary,  when  the 
mother  was  denied  to  be  testamentary  guardian  5  and 
this  is  a  penal  statute,  and  ought  to  be  construed 
fttrictly  against  those  instituting  such  suits.  That  it 
may  be  assigned  for  error,  that  a  minor  appeared  by 
^attorney.  That  her  not  joining  in  the  appeal,  is  owing 
to  her  want  of  discretion.  This  marriage  may  be  fairly 
considered  as  well  advantageous  as  disadvantageous  to 
the  minor.  The  time  and  place  of  the  marriage  ought 
to  be  proved.  That  no  cohabitation  of  the  parties,  or 
reputation  of  their  being  married,  or  the  like,  was 
proved  in  this  case ;  and  the  time  of  the  marriage  i$ 
here  necessary  to  be  proved,  as  the  suit  must  be  com- 
menced within  a  year  after ;  and  in  case  the  Court 
•hould  doubt,  they  ought  to  lean  to  the  respondent. 

Mr.  Egan,  for  the  Appelant.*— This  is  a  suit  com- 
menced by  the  testamentary  guardian,  by  the  father's 
will,  of  a  minor,  under  the  statute  of  9  George  2,  to 
annul  a  marriage,  or  matrimonjal  contract,  as  )?eing 
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under  the  age  of  twenty-one  at  the  time  of  the  mar- 
riage, and  had  without  her  father's  consent.  The 
marriage  is  alledged  to  have  taken  place  the  2 1st  March, 
1798.  The  libel  was  brought  in  on  the  27th  September, 
1798.  After  the  proofs  had  been  gone  through,  the 
cause  came  to  be  heard  in  August  1799.  Miss  Mitchell 
admits,  in  her  answer,  that  such  a  marriage  was  had, 
but,  through  fear  and  force.  That  her  father  was  alive 
at  the  time,  and  lived  till  April  1798.  The  letter  of 
Spread  admits  the  marriage,  and  solicits  forgiveness. 
The  marriage  was  annulled  ;  an  appeal  is  offered  to  the 
judgment  given  in  Limerick,  because  the  probate  of 
the  will  is  not  legal  evidence  of  the  appointment  of  the 
mother  as  testamentary  guardian ;  though  it  is  clear 
that  the  probate  is  evidence  of  every  thing  in  a  will, 
but  what  respects  real  property.  Besides,  Smyth  and 
Johnson,  who  were  witnesses  to  the  will,  proved  that 
she  was  the  testamentary  guardian.  It  was  unnecessary 
to  set  out  this  probate  in  the  transmiss.  True,  that 
Spread,  in  his  answer,  impeaches  the  will,  and  states* 
lie  does  not  believe  it  to  be  genuine.  In  the  6th  Ar- 
ticle, he  states  it  was  with  the  consent  of  the  father  ; 
tmt,  he  does  not  pretend  that  the  consent  was  in  writ- 
ing. The  objection,  to  the  will  below,  was,  that  no 
attested  copy  of  it  was  produced  ;  but,  surely,  the  pro- 
bate was  evidence  of  all  the  contents  of  the  will,  and, 
among  other  things,  was  evidence  of  Elinor  Mitchell's 
being  testamentary  guardian. 

The  probate  was  read  de  bene  esse. 

Mr.  Barrington,  contra. — He  first  stated  the  nature 
Of  this  appeal.  Secondly,  The  facts  of  Respondent's 
ease.  And,  thirdly,  The  statute.  He  stated  three 
objections  to  the  judgment  of  Limerick. -1st  objec- 
tion—That this  suit  was  not  commenced  by  a  legal 
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party,  or  one  entitled,  under  the  statute,  to  sue.  She 
was  not  the  father  or  guardian  of  the  minor,  or  Jap- 
pointed  by  the  Court  of  Chancery.  That  it  was  not 
supported  by  proper  or  legal  evidence,  nor  was  the 
marriage  duly  libelled  under  the  statute.  2d  Objection, 
That  the  impugnant  parties  were  not  legally  before  the 
Court,  and  did  not  appear  according  to  law,  so  as  to 
give  the  Court  jurisdiction.  3d  Objection,  That  this 
case  is  neither  within  the  spirit  or  the  letter  of  the 
statute  of  George  2. 

First  Objection. — This  is  not  commenced  by  a  legal 
party.  The  14-  and  15  Car.  2.  abolishes  the  Court  of 
Wards,  and  gives  the  power  to  the  father  to  appoint, 
by  will,  witnessed  by  two  credible  persons,  guardians  to 
their  children;  and  in  1  Pere  Williams,  115,  Eyre 
versus  Shaftesbury,  it  is  determined,  that  such  a  guar- 
dian  shall  take  place  before  all  other  guardians.  Under 
this  statute  there  are  three  requisites.  1st  requisite, 
That  the  appointment  should  be  before  two  witnesses. 
2d  requisite,  That  the  appointment  should  be  to  a  Pro- 
testant. 3d  requisite,  The  infarct  should  be  unmar- 
ried. 

This  is  not  a  case  of  original  ecclesiastical  jurisdic- 
tion.    Divorces,  according  to  ecclesiastical  law,   are  of  £>iv»rc«. 
two  kinds,  a  mensa  et  t/ioro,  and  a  vinculo  matrimonii. 
The  ecclesiastical  causes  of  divorce,  a  mensa  ct  Uioro>    pe( 
arc   cruelty,    adultery.      The    ecclesiastical    cause    of  Cause*  of. 
divorce,  a  vinculo  matrimonii,  are,  frigidity   and   con- 
sanguinity, which  renders  it    voidable,    or   compulsion, 
which  renders  it  actually  void.    13ut  the  rendering  a  clan- 
destine marriage  void,  is  merely  a  question  of  temporal 
jurisdiction,    and  given  to  the   ecclesiastical  Courts  by  a 
special  act  of  Parliament. 

To  bring  a   cause  justly  to  judgment,  it  is  necessary, 
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first,  that  the  subject  matter  be  within  the  jurisdiction 
of  the  Court  2dly,  That  it  is  sued  out  by  a  proper 
plaintiff;  if  either  of  these  fail,  the  whole  proceedings 
are  a  nullity.  To  constitute  a  proper  plaintiff,  it  is 
necessary  for  the  Promovant  herself  to  be  entitled  to 
sue^  This  should  be  first  stated  in  the  libel.  Secondly, 
it  should  be  proved  by  the  evidence.  The  evidence 
shs  produced  to  shew  herself  entitled,  was  the  will ; 
and  to  prove  the  will,  the  probate  was  produced.  How 
far  the  probate  is  a  proof,  is  a  mere  temporal  question* 
The  probate  is  only  evidence  of  the  ecclesiastical  facte, 
for  it  does  not  prove  that  the  will  was  executed  in  the 
presence  of  the  necessary  witnesses ;  nor  is  it  any  evi- 
dence at  all  of  the  real  property.  Besides,  there  is  no 
legal  evidence  of  the  marriage ;  his  own  answer,  in 
person,  can  be  none,  for  he  declines  to  answer  the 
question  ;  and  the  minor's  cannot  be  read  against  him. 
And  what  is  the  libel  ?  That  he  pretended  a  marriage. 
For  this  he  ought  to  have  been  libelled  against,  as  a 
jactation  of  marriage.  So  that  there  is  another  remedy 
applicable  to  her  case.  Nor  does  she,  the  mother, 
shew  herself  to  be  a  Protestant — nor  that  the  infant, 
to  whom  she  was  appointed  guardian,  was  unmarried. 
Here  was,  at  least,  a  marriage  de  facto,  if  not  de  jure9 
^nd  which  was  only  voidable,  at  the  utmost ;  and,  con- 
sequently, her  father  had  no  power,  by  the  statute,  to 
appoint  a  guardian. 

2d  objection. — The  cause  was  not  duly  defended ; 
an  infant,  in  all  cases,  must  sue  by  guardian,  and  that 
for  two  reasons  ;  one,  on  account  of  his  want  of  reason 
and  discretion.  2.  That  some  one  may  be  responsible, 
&c. ;  a  guardian  may  be  removed  by  the  Court  of 
Chancery.  Beaufort's  case,  1  Pere  Williams,  703# 
It  has  been  objected,  that  the  appearing  by  guardian, 
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prejudges  the  case,  as  if  she  was  a  minor.  The  same 
may  be  said  of  appearing  by  attorney,  for  it  prejudges 
her  to  be  of  age.  But  here  the  objections  cannot  hold, 
for  she  is,  at  all  hands,  agreed  to  have  been  a  minor. 

3d  objection. — This  is  not  within  the  meaning  of  the 
words  of  the  statute  of  9  Geo.  2 ;  that  cannot  be  con- 
strued to  apply  to  the  case  of  forcible  marriages.— 
Here  Elinor  Mitchell,  in  her  answer,  swears  that  she 
was  married  by  compulsion.  Now,  this  is  an  offence 
provided  for  by  a  different  statute,  which  makes  it 
felony  of  death,  and  consequently,  cannot  be  meant  by 
the  9  Geo.  2.  In  2  Modern,  314,  anonymous,  a  pro- 
hibition prayed  for,  on  behalf  of  a  child  in  danger  of 
bastardy.  Collet  had  married  Mary,  and  had  a  child. 
The  libel  charged,  that  he  had  before  married  her  sister. 
Both  parties  appeared,  and  confessed  that  fact ;  on 
which,  a  sentence  of  divorce  and  prohibition  was  grant- 
ed; and,  therefore,  the  personal  answer  of  Elinor,  the 
minor,  is  evidence  of  fraud.  1  Ventris,  291,  Richard- 
son v.  Desborougb,  where  the  matter  to  be  proved, 
which  arises  incidentally  in  a  cause  before  the  ecclesi- 
astical Court,  is  of  a  temporal  nature,  that  Court  ought 
not  to  vary  such  proof  as  the  law  allows.  A  prohibi- 
tion was  there  granted  to  the  ecclesiastical  Court,  be- 
cause it  would  not  admit  proof  of  a  legacy,  by  one 
witness,  which  the  law  allows  *,  therefore,  the  probate 
here  cannot  be  received  in  the  Ecclesiastical  Court,  as 
evidence  of  guardianship,  when  it  would  be  no  evidence 
qf  it  in  the  Temporal  Courts.  1  Ventris,  207,  Lady 
Chester's  case.  The  Ecclesiastical  Courts  are  not  to 
prove  a  will  concerning  the  guardianship  of  a  child, 
which  is  a  thing  to  be  judged  here,  whether  it  is  de- 
vised pursuant  to  the  statute.  1  Pcre  Williams,  703^ 
Duke  of  Beaufort's,  The  Court  of  Chancery  may  re- 
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rnentary  guardian  has  no  more  authority  than  a  guar- 
dian in  socage  might  have  before  the  statute.  2  Pere 
Williams,  115,  Lords  Selkirk  and  Orkney,  guardians 
of  the  Duke  of  Hamilton,  petitioned  against  the  Du- 
chess for  taking  away  the  infant  Lord  ;  and  the  Court 
would  have  proceeded  against  the  mother,  but  some 
defect  appeared  in  the  instrument  under  which  they 
were  appointed  guardians,  so  their  application  failed. 

Pope  Caelestine,  in  the  105th  canon,  says,  u  We  do 
strictly  charge  and  enjoin  you,  that  in  all  proceedings 
to  divorce,  and  nullity  of  marriage,  good  circumspec- 
tion and  advice  be  used  ;  and  that  the  truth  be  sifted 
out  by  depositions  of  witnesses,  and  other  legal  proofs 
and  evidences,  and  that  credit  be  not  given  to  the  con- 
fessions of  the  parties  themselves,  howsoever  taken  upon 
oath,  either  within  or  without  the  court  j"  and  this 
canon  is  confirmed  by  another  in  1597. 

Mr.  IVilliam  Smyth,  in  reply  for  the  Appellant, 
argued,  First — A  marriage  de  facto  is  proved  by  the 
respondent's  letter,  and  the  answer  of  Elinor,  the  minor, 
admits  it ;  and  Jier  answer  ought  to  be  admitted  as 
evidence  of  the  fact  of  the  marriage  against  the  other 
impugnant,  because  only  the  minor,  in  the  case  of  a 
clandestine  marriage,  can  prove  it ;  every  other  person 
is  exempt,  on  acount  of  the  penalties  ;  the  husband  is  ; 
so  alo  is  the  clergyman.  Secondly,  Supposing  an  insuf- 
ficiency in  the  proof  of  a  marriage  de  facto,  yet  is  the 
law  for  the  appellantj/and  the  sentence  right  \  if  no 
marriage  be  proved,  it  stands  on  the  same  ground  ;  as 
if  we  set  out  with  stating  no  marriage  de  facto  to 
have  taken  place,  still  it  would  be  for  the  Court  to 
declare  her  free  of  all  matrimonial  contracts  whatsoever. 
The  annulling  tUe  marriage  de  facto,  if  any  had,  is  only 
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Blatter  of  inducement  to  the  sentence,  and  consequently 
it  is  perfectly  reasonable  and  consistent  to  declare  her  free 
of  all  matrimonial  contracts  whatsoever. 

Though  no  marriage  ever  took  place,  quacunque 
via  data,  whether  no  marriage,  or  an  illegal  one,  or 
a  void  one,  yet  is  the  sentence,  dissolving  her  from  any 
engagements,  perfectly  consistent ;  and  your  Lordships 
will  find,  from  the  authorities  and  practice  of  ages,  that 
the  suit  is  instituted  hypothetically,  to  dissolve  any  mar- 
riage that  may  have  taken  place,  if  any  such  was  ever 
had,  to  declare  that,  under  the  circumstances  of  the 
case,  there  is  no  matrimonial  engagement.  There  is  no 
•ontrary  precedent.  The  subsequent  pleadings  are  mere 
dilation  of  the  citation.  The  citation  served  on  Spread 
and  the  minor,  in  this  cause,  was  to  annul  a  marriage 
luat  was  alledged  to  have  taken  place  between  said 
Spread  and  said  minor.  There  were  but  two  defences 
for  him  to  make:  1st,  coming  in,  and  disclaiming  the 
marriage;  or,  2dly,  asserting  that  a  marriage,  de  jure> 
had  taken  place.  What,  on  the  contrary,  does  he  do  ? 
He  appears  before  the  Court  at  Limerick  ;  afterwards 
at  the  Court  of  Appeal  in  Cashel,  and  now  before  the 
Court  of  Delegates  here ;  not  with  either  of  those  de- 
fences, but  opposing  their  declaring  the  said  Elinor  to 
be  free  from  all  matrimonial  engagements.  An  appeal  Appeal  from 
from  a  grievance  in  those  Courts,  means  an  appeal  from 
an  interlocutory  sentence  or  decree. 

I  now  come  to  the  question  of  the  probate  ;  and  it  has 
been  contended,  first,  that  this  probate  was  properly 
rejected,  as  none,  or  at  least  not  the  best  evidence  ;  or, 
secondly,  though  not  new  evidence,  and  consequently 
the  rejection  of  it  by  the  Metropolitan  Court  of  Cashel 
wrong  in  the  principle  they  decided  on,  yet  was  the 
decision  right  in  fact.     This  probate  was  produced,  to 
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prove  the  testamentary  guardianship  of  Elinor,  the 
mother.  As  to  the  first,  the  probate  was  not  new  evi- 
dence ;  it  appears,  from  the  transmiss,  that  the  probate 
of  the  will  of  Henry  Mitchell  had  been  read  at  Limerick ; 
that  it  was  offered  as  evidence  of  Elinor's  guardianship  ; 
that  it  had  been  objected  to,  as  no  proof  thereof;  and 
this  objection  had  been  overruled.  Had  it  been  set  out 
in  the  transmiss,  as  required  by  the  Vicar  General  at 
Cashel,  it  would  have  been  only  a  copy  of  the  probate, 
and  consequently  not  as  good  evidence  as  the  probate 
itself.  Here  it  cannot  be  objected,  that  the  probate 
read  at  Limerick  was  revoked  ;  for  if  so,  this  one  must 
have  been  delivered  up,  at  the  revocation,  into  the 
Court.  It  is  sufficient  for  it  to  be  referred  to  in  the 
transmiss. 

Here  the  Court  declared  itself  satisfied  that  the  pro- 
bate was  no  new  evidence,  and  ought  to  have  been  read 
at  Cashel. 

As  to  the  second,  that  though  this  ought  not  to  have- 
been  rejected,  as  new  evidence,  yet  it  does  not  prove 
the  guardianship  of  Elinor  the  mother,  which  it  is  neces- 
sary you  should  decide  it  does,  to  enable  you  to  reverse* 
the  decree  of  Cashel.  A  probate  is  &  quasi  record  of  an 
Ecclesiastical  Court ;  it  professes  to  contain  every  word 
and  syllable  of  the  will  of  the  testator.  Now  the  Court 
of  Delegates  is  also  an  Ecclesiastical  Court,  and  there- 
fore, if  you  do  not  receive  the  probate  as  evidence  of 
every  thing  it  contains  being  in  the  will,  you  will  falsify 
a  record  of  your  own  Court.  See  also  that  the  probate 
is  conclusive  evidence  of  the  existence  and  contents  of  a 
will  in  the  Courts  of  Law,  and  also  in  Chancery.  If  an 
executor  brings  an  ejectment  for  a  chattel  real,  the 
Court  will  not  enquire  whether  there  are  three  witnesses 
to  the  will ;  because  three  are  not  necessary  in  a  devise 


*f  a  chattel  real.     So  also  in  Chancery,  the  probate  is 
conclusive  proof  of  executorship.     Now,  the  probate  Of  execute 
is  the  same  as  the  will ;  and  therefore,  when  the  probate  S  lp* 
was  before  the  Court,  the  will  was  before  it;  and  if  the 
will  was  not  agreeable  to  the  probate,  could  not  the  im- 
pugnants  have  produced  the  will  itself?    It  lay  in  their 
power  •,    it  was  deposited  in  the  registry  office ;    they 
could  have  shewn  it  was  not  agreeable  to  the  statute  of 
Car.  2.     They  did  not  do  so ;  the  transmiss  shews  they 
did  not ;  moreover,  we  produced  a  witness  to  the  will, 
who  swore  he  had  witnessed  it  5  and  he  might  have  been 
cross-examined  as  to  its  execution.     You  are  bound  to 
presume  the  will   is  as -the  probate  states  it ;  yet  take  it 
that  we  have  not  proved  her   testamentary  guardian, 
under  the  statute  of  Car.  2,  yet  is  she  a  guardian  within 
the  meaning  of  the  statute  9  Geo.  2,  and  qualified  to 
commence  this  suit,  till  some  one  else  be  appointed  by 
Chancery  ;  for  she  is  guardian  by  nature.     It  has  been 
objected,  that  the  minor  ought  to  have  appeared,  by  APpearanceUf 
guardian,  in  defending  the  suit ;  for  it  appears  she  was  mhiOV* 
a  minor ;  and,  by  the  rules  of  law,  can  only  appear  by 
guardian.     The  statute  of  9  Geo.  2  is  a  virtual  repeal 
of  this  rule,  in  suits  instituted  pursuant   to  it.       The 
explanatory  act  of  the  23d  of  Geo.  2,  directing  a  sub- 
stitution of  the  service  of  a  process,  when  the  minor  Service  of 
absconds,  shews  that  it  was  the  intent  of  the   statute 
that  the  minor  should  be  personally  served.     Besides, 
this  rule  applies  only  to  cases  where  the  suits  are  ad- 
verse, and  hostile  to  the  minor's  benefit,  and  not  where 
they  arc  instituted  amicably,  and  lor  his  benefit,  as  in 
our  case.     Here,  then,  all  the   proofs  required  by  the  Proofs  r«quirttf 
Act,  have  been  made.     1st,  That  it  has  been  instituted    ^  l 
by   the  person   authorised  by  the   statute  to   sue.     2d, 
A  marriage  de  facto ,   and  not  dejurc,  without  consent, 
and  the  fortune  required  by  the  statute 


Probate  is 
granted  though 
only  2  or  1  wit' 
ness. 

Doctor  Brown. 

I  Method  of  ob- 

I  taining  anfl, 
granting  pro- 
bate. 


Marriages  of 
giris  of  1 2  years 
of  age,  at  com- 
mon law  and 

statute. 

Statute  Philip 
and  Mary. 


Stat.  9  Geo.  2. 


Proofs  required 
by  9  George  2, 
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Judge  Chamberlain. — Would  not  the  Court  grant 
probate  of  a  will,  though  the  three  witnesses  were  not 
present;  or,  though  two  were  not  present  ? 

Boctar  Brown, — The  method  of  obtaining  and  grant- 
ing probate,  is,  for  the  executor  to  swear  before   the 
Court,  that  he  believes  it  to  be  the  last  will  and  testa- 
ment of  the  Testator,  on  which  the  probate  is  granted  ; 
except  in  cases  where  it  is  disputed,  it  is  never  enquired 
into  by  the  Judge,  whether  the  witnesses  were  present 
at   the   execution,   or  not.      This  is  a   penal  statute, 
abridging   the   privileges    of   marriage,    an  institution 
greatly  favoured  by  the  common  law,  and  ought,  there- 
fore, to   be  construed  strictly,  and   should  not  be  ex- 
tended by  Equity  beyond  the  letter.    This  differs  widely 
from  a  remedial  statute,  id  est,   one  that   is  made   to 
redress  what  is  considered  as  a  grievance  at  the  common 
law,  and  which  should  receive  the  most    liberal    con- 
struction.    Your  Lordships  see,  that  before  the  statute 
of  Westminster,   there  was  no  penalty,  or  restriction 
whatever,   on    the  marriage  of   a  girl,  after  she   had 
arrived  at  the  age  of  consent,  which  was  fixed  at  twelve. 
The  statute  of  Philip  and  Mary  affixes  a  penalty  upon 
marrying  a  girl  from  the  age  of  12  to  16,  though  with 
her  consent,  unless  the  consent  of  the  father  or  guar- 
dian   be  obtained.      Then    comes  the   statute   of  the 
9  George  2  ;  this  extends   the  period  to  21,  and  not 
only  affixes  punishment  to  the   party,  but  annuls    the 
marriage;  bastardizing  the  innocent  issue  of  innocent 
people,   at  the  whim  and  caprice  of  an  interested  guar- 
dian.    Surely,  no  one  will  say,  that  such  an  act  is  not 
penal.    To  annul  a  marriage  under  this  statute,   four 
things  are  necessary  to  be  proved.    1st,  That  the  pro- 
movant  is  legally  entitled  to  sue  under  the  statute,  either 
as  father,  if  he  be  alive,  or  if  not,  as  guardian,  duly 
appointed.     2.  They  must  prove   the  infant's,   or  het 
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parent's  property  sufficient  lo  bring  her  within  the  sta- 
tute. 3.  It  will  be  necessary  to  prove  a  marriage  be- 
tween the  minor  and  the  respondent.  4.  That  this 
marriage  was  had  without  the  consent  of  the  father,  or 
guardian  of  the  minor.  First  proof:  She  stated  in  her 
libel,  she  was  the  mother  and  testamentary  guardian, 
by  the  will  of  Henry  Mitchell.  In  2  Pere  Williams, 
115,  Lord  Shaftesbury's  case,  a  guardian  instituted  a 
suit  for  the  substraction  of  his  ward ;  but  the  deed 
making  her  so,  being  defective,  she  was  unable  to  shew 
she  was  guardian,  and  lost  her  suit.  Now,  the  proof 
produced  here,  to  shew  she  was  testamentary  guardian, 
was  the  probate  of  the  will,  which  contained  a  clause, 
constituting  her  so ;  but  this  could  not  possibly  prove 
it,  for  the  probate  is  no  evidence  of  its  being  a  true 
copy  of  the  will,  except  as  to  that  part  which  relates  to 
the  personal  property,  and  is  not  evidence  of  the  clause 
in  the  will,  constituting  her  guardian  ;  and,  even  though 
we  should  suppose  the  copy  to  be  true,  yet  it  is  not  an 
authentic  copy,  and  cannot  be  admitted  as  evidence. 
How  far  the  ecclesiastical  Court  is  authorised  to  grant 
probate,  and  how  far  this  Court  is  to  attend  to  it,  we 
may  collect  from  the  following  cases.  In  the  Marquis 
of  Winchester's  case,  6  Coke,  23,  there  was  a  devise 
of  the  real  and  personal  property,  and  on  a  suggestion 
that  the  testator  was  not  of  a  disposing  memory  at  the 
time  of  executing  the  will,  and  that  this  was  a  question 
for  a  common  law  Court  to  decide,  as  to  the  real  pro- 
perty, and  that  the  granting  probate  would  be  a  decision 
of  it  by  the  ecclesiastical  Court,  they  issued  a  general 
prohibition   as  to  granting  any  probate  at  all.     So  also 

in    1  Croke,  391,   Litton   versus ;  there  the 

ecclesiastical  Courts   were  allowed   to  grant  probate  of 
the  whole  will ;  but  the  Court  declared  they  would  pay 


.edger.Eoofc. 
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no  attention  or  regard  to  that  part  relative  to  the  real 
property. — [Note.  I  can  find  no  such  case  in  1  Croke, 
and  suppose  it  a  mistake  for  the  case  of  Egerton  versus 
Egerton,  in  2  Croke,  34-6,  where  it  was  agreed  by  the 
whole  Court  that  the  King's  Bench  will  not  prohibit  the 
spiritual  Court  from  granting  probate  of  a  will,  on  the 
ground  that  it  will  prejudice  a  trial  at  law  respecting  its 
validity,  nor  because  it  contains  a  bequest  of  real  a* 
well  as  personal  property ;  but  if,  in  such  a  case,  the 
Sanity  of  the  testator  come  in  question,  a  prohibition 
shall  go  for  the  whole. J — In  1  Mod.  90,  Stroud's  case, 
the  Court  said,  formerly  we  used  to  prohibit  the 
granting  probate,  as  to  the  real  estate ;  but  now 
we  do  not  ;  for  tha  will  is  entire.  But  it  signifies 
nothing  as  to  the  land.  In  Lord  Raymond's  Re- 
port, 744,  Dike  v*  Polhil,  there  the  Court  refused  to 
admit  the  Ledger  Book  to  be  read  in  evidence,  for 
they  considered  it  only  as  the  copy  of  the  register, 
which  is  not  evidence  to  prove  a  will.  However,  it 
afterwards  came  to  be  admitted,  on  the  ground  of  their 
Considering  it  as  an  original  record.  By  the  Ledger,  k 
meant,  that  book  into  which  the  wills  are  transcribed, 
lo  have  a  copy,  in  the  event  of  their  being  lost.  In 
t  Ventris,  207,  Lady  Chester's  case,  a  child  of  eight 
years  old  was  inveigled  by  the  Duchess  of  Cleveland; 
and  who,  to  oust  Lady  Chester  of  the  guardianship  of 
the  minor,  devised  her  by  her  brother,  wished  to  obtain 
probate  of  a  nuncupative  will,  revoking  that  devise; 
the  Court  of  King's  Bench  granted  a  prohibition 
to  said  probate,  for  they  are  not  to  prove  a  will, 
eoncerning  the  guardianship  of  a  child,  which  is  a 
thing  cognizable  here,  and  to  be  judged  whether  it  ,hc 
devised  pursuant  to  the  statute. 
Here  an  observation  oeeurs  of  the  necessity  of  gran$- 
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kig  such  prohibitions,  from  the  proceedings  of  the  eccle- 
siastical Court,  in  granting  probate  to  a  nuncupative 
will ;  and  really  it  is  hard  to  see  why  a  probate  should 
not  be  evidence  in  case  of  a  pedigree,  which  establishes 
a  claim  to  a  real  estate,  and  yet  be  evidence  of  the 
guardianship  ;  and  really  I  cannot  discern  any  difference 
between  the  cases.  True,  two  witnesses  were  produced, 
but  what  was  their  testimony  ?  One  of  them  had  read 
the  will,  the  other  had  heard  it  read !  Surely,  your 
Lordships  will  not  consider  this  evidence  of  the  will.— 
But  let  us  take  it  for  granted  that  the  probate  is  an  au- 
thentic copy  of  the  will,  it  proves  only  that  the  testator 
had  appointed  her  guardian.  But  it  is  no  evidence  that 
it  had  been  according  to  the  statute;  for,  says  the 
Court,  in  Lady  Chester's  case,  it  is  we,  and  not  the 
ecclesiastical  Court,  that  are  to  judge  whether  the  ap- 
pointment by  will  be  agreeable  to  the  statute.  The 
executrix  here,  to  obtain  probate,  swears  that  she  be- 
lieves it  to  be  the  last  will  and  testament  of  the  testator. 
On  that  affidavit  the  probate  is  granted.  If,  then,  that 
probate  shall  here  be  evidence  of  the  appointmeut  of  the 
guardian,  here,  where  the  guardian  and  executrix  are 
the  same  person,  surely  she  is  proving  her  own  case,  as 
much  as  if  she  came  into  this  court  to  prove  she  was 
guardian.  There  is  no  examination,  first,  whether 
there  were  any  witnesses  at  all ;  secondly,  whether  they 
are  credible  ;  thirdly,  whether  the  guardian  was  a  Pro- 
testant *,  all  which  are  required  by  the  act ;  and  by  ad- 
mitting the  probate  as  a  proof  of  the  will,  we  had  no 
opportunity  to  contradict  those  facts,  and  shewing  it  was 
not  agreeable  to  the  statute  of  Car.  2.  The  words  of 
the  statute  are  so,  that  they  can  only  be  intended  of  legal 
proof.  Wherever  a  temporal  matter  comes  in  inciden- 
tally before  the  ecclesiastical  Court,  they  have  clearly  * 
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right  to  decide  it ;  but  it  must  be  according  to  the  rules 
laid  down  by  the  temporal  Court ;  and  so  determined  in, 
12  Coke,  6569,  2  Sev.  669  ;  and  therefore,  if  the  pro-- 
bate  be   not  evidence   of  guardianship  in   a  temporal 

Court,  it  cannot  be  so  in  an  ecclesiastical  Court. ■ 

2d  proof. — As  to   the  fact  of  property,  that  is  not  dis- 
puted, at  least  as  to   the  personal  property — 3d  proof. 
There  has  not  here  been  sufficient  proof  of  a  marriage. 
I  agree,  it  is  not  necessary,  in  this  case,  to  prove  the 
actual  celebration  of  it ;  cohabitation,  or  reputation  of  it 
would  have  been   sufficient  here :  no  marriage  has  been 
shewn,  nor  can   the  Judge,  according   to  the  words  of 
the  act,  annul  a  marriage  that  has  never  been  proved. 
The  only  proof  here  of  a  marriage,  is  that  of  the  minor's 
answer ;     and   the   libel,  in   fact,  only  states  Spread's 
boasting  of  it,  and  this,  by  law,  ought  to  be  made  the 
subject  of  another  suit ;  namely,  of  jactitation.     In  all 
the  cases  of  annulling  a  marriage,  at  the  suit  of  the 
guardian,  it  supposes  a  marriage  de facto  to  have  taken 
place.     It  is  not  stated  here,  either  in  the  libel  or  plead- 
ings, that  a  marriage  has  taken  place,  or  the  time,  when 
it  is  only  stated  that  they  have  said  so  ;  and  it  is  neces- 
sary to  shew  when  it  was  had,  that  it  may  appear  that 
the  suit  was  commenced  within  the  year.     Now,  it  has 
been  urged  that  his  refusal  to  answer,  is  an  admission 
and  proof  of  the  marriage ;  but  surely  the  Court  will  not 
be  of  that  opinion.     As   to   the  minor's  answer,  that 
cannot  be  read  against  a  co-defendant ;  this  is  laid  down 
in  the  Digest,  15,  and  in  the  53d  Canon. 

Answer  of  one  Judge  Chamberlain. — You  need  cite  no  authorities  for 
nof^eTead^1*  ^at  position.  In  Equity,  if  you  wish  to  examine  a  eo- 
defendant  aT    defendant,    you  must  strike  him  out,  and  the  opposite 

the  benefit  of 

eross-examination  would  be  lost.   In  Equity  he  must  be  struck  ou£ 
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party  does  not  then  lose  their  right  of  cross-examina- 
tion. 

Dr.  Brown. — 4th  proof. — It  is  not  sufficient  to  prove  a 
marriage,  but  you  must  also  prove  it  to  have  been  without 
the  consent  of  persons  required.  This,  though  it  appears 
to  be  proving  a  negative,  is  in  reality  an  affirmative. 

5th  proof. — This  suit  is  not  properly  instituted  against 

the  defendant  Elinor,  the  minor.     The  word  infant  is 

derived   from  their  not  being  able  to  speak  ;  they   are 

considered  so   helpless,  and  devoid  of  reason,  that  the 

humanity  of  the  law  will  not  allow  them  to  appear  but 

by  guardian.     This  is  laid  down  in  Justinian's  Institutes, 

1,  book  23,  chap.  1.     4  Digest. — Often  minors  remain 

so  till  the  age  of  twenty-five ;  after  the  age  of  fourteen, 

they  would  not,  in  any  case,  force  a  curator,  except  in 

the  case  of  suits.     In   Hargrave's  notes  to   Coke  upon 

Lyttleton,  page  28,  b,   135,  b,  it  is  laid  down,  that  an 

infant  cannot  sue,  by  the  common   law,  except  by   a 

guardian  appointed  to  the  suit.     5th  Book  of  the  Code* 

44  Title.     In  1    Pere  Williams,  119,  2  Vesey,  484,  it 

is  laid  down,  that  though  an  infant  himself  cannot  sue 

account  against  his  guardian,  during  his  minority,  yet 

any  three  persons  may  •,    so,  in  this  case,  the  minor 

should   have  applied  to   the   Court,   and   have  had   a 

curator  ad  litem  appointed.     In  1  Levintz,  162,  Ruth  v 

Willes.     2  Levintz,  217.     Fitzgibbon,  164.      14  Viner, 

176.     Placitum,  76,  Title  Guardian.     4  Burrow,  143, 

it  is  laid  down  that  an  ecclesiastical  Court,   though  it 

cannot  appoint  a  guardian  to  the  person  of  the  infant, 

may  nominate  a  curator  ad  litem. 

Judge  Chamberlain  observed,    that  those  were  cases  .Cum-    w|ieJ"e 
o  '  infant  sole  sues, 

where  she  sued  as  sole.     But    the   case    before    us,  is  ,a  curator  ad 

litem  should 
be  appointed. 

If  a  marriage  de  facto  takes'  place,  how  U  she  to  defend,  by  curator,  by  her  hubband,  or 
how  el»e  i 
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la  a  friendly 
suit,  as  Jeb 
against  Cooke, 
she  may  appear 
herself. 

The  marriage  is 
satisfactorily 
proved    from 
impugnant's  an- 
swer; his  con- 
duct in  appeal- 
ing, &c. ;  his 
letter. 

The  curator  is 
appointed  to  be 
answerable  for 
the  costs,  and 
to  judge  if  any 
defence  to  the 

suit* 


Stat.  23  Geo.  S, 
Continuance  of 
suit,  if  the  fa- 
ther dies  belore 
commencement 
©r  determina- 
tion of  -»uk. 


where  she  answers,  and  separates,  or  takes  a  several 
plea  to  her  husband.  Supposing  a  marriage  de  Jactoy 
that  is  the  question  in  this  case — is  there  to  be  a  cu- 
rator appointed,  or  is  the  husband  to  answer  for  her  ? 
Can  she  defend  through  any  other  medium  ?  In  the 
case  of  Jeb  v.  Cooke,  she  appeared  herself.  But  that  was 
a  friendly  suit.  We  are  all  satisfied  of  a  marriage 
having  taken  place.  Both  proved  his  answer,  and  his 
conduct  in  appealing,  &c.  His  letter  also  furnishes  a 
decisive  proof  of  it.  The  object  of  having  a  curator, 
is  to  have  one  answerable  for  the  costs,  and  to  see  if 
there  is  any,    and  what  defence,  to  the  suit,  &c. 

Doctor  Brown. — It  has  been  said,  that  there  is  no 
necessity  for  proving  herself  testamentary  guardian  ; 
for,  in  her  allegation,  she  has  stated  herself  as  mother, 
in  which  right  she  mav  commence  this  suit.  Now,  the 
mother  is  not  once  named  in  this  statute,  consequently 
she  can  only  do  so  as  guardian  by  nature.  But,  if- 
appears  from  Hargrave's  notes,  above  cited,  she  cannot 
come  even  within  the  technical  description  of  Guardian 
hy  Nature,  for  the  father  or  mother  can  only  be 
guardian  by  nature  to  the-  heir  apparent.  But  no 
female  can  be  an  heir  apparent,  from  the  possibility,  in 
Jaw,  of  the  birth  of  a  son  ;  and,  consequently,  there 
can  be  no  guardian  by  nature  of  a  female,  or  of  a 
younger  son. 

The  explanatory  Act  of  the  23d  Geo.  2,  does  not 
give  continuation  of  the  suit  in  the  event  of  the  father's 
death  within  the  year*  or,  before  the  determination  of 
the  suit,  to  the  mother  or  to  the  guardian.  Thi* 
clearly  shews  that  the  mother  was  not  meant  by  the 
.Act. 

Mr.  William  Smyth  observed,  that  a   married   wo- 
man, a  minor,  taking  a  defence  separately,  does  not 
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fall  within  the  mischief  of  a  minor  sole.  That  the  sta- 
tute of  Geo.  3  does  not  confine  itself  to  testamentary 
guardians,  but  must  be  construed,  by  equity,  to  extend 
to  guardians  by  nature,  or  by  nurture. 

Mr.  Jonah  Barrington  begged  to  observe,  that  this 
marriage,  in  the  life  of  the  father,  had  taken  away  his 
power  of  appointing  a  guardian.  The  probate  cannot 
be  considered  as  evidence  of  a  guardianship,  according 
to  the  statute. 

Mr.  Fletcher,  in  reply  for  the  Appellant. — As  to  the 
fact  of  the  marriage,  that  is  now  acknowledged  to  be 
proved,  and  therefore  I  shall  not  make  any  observa- 
tions thereon.  I  shall  divide  my  argument  into  six 
heads. 

1.  I  shall  observe  on  the  Respondent's  peculiar  mode  Heads  of  argu- 
of  conducting  this  cause,  totally  inconsistent  with  the  ment# 
ecclesiastical  practice. 

2.  1  shall  endeavour  to  shew,  that  the  probate  is  suf- 
ficient evidence  of  the  testamentary  guardianship,  as  to 
personal  property,  freely  acknowledging  it  is  no  evi- 
dence whatever  of  the  real  property,  or  of  the  guar- 
dianship in  respect  thereof. 

3.  I  shall  consider  whether  the  statute  does  not  ex- 
tend to  guardianships  by  nature. 

4.  Though  generally  the  statute  should  not  be  con- 
sidered as  extending  to  guardians  by  nature,  yet,  whe- 
ther, under  the  particular  circumstances  of  this  case,  the 
Court  will  not  consider  it  as  so  extending,  in  this  par- 
ticular case. 

5.  I  shall  consider  whether  there  is  such  a  defect  in 
Miss  Mitchell's  appearance,  as  to  render  the  proceed- 
ings relative  to  her,  void,  and  a  mere  nullity. 

6.  I  shall  contend,  that  if  the  proof  is  defective  in 
any  of  the  necessary  points,  we  are  now  at  liberty,  by 
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First  Head. 

Respondeut's 

Conduct. 


Proceedings  in 
ecclesiastical 

causes. 


the  rules  which  have  always  governed    ecclesiastical 
courts  in  the  like  cases,  to  remedy  it. 

1st  Head. — Let  us  see  what  is  the  conduct  of  the 
defendant  Spread,  in  this  case,  and  we  will  find  it  totally 
inconsistent  with  both  the  practice  and  the  law  of  eccle- 
siastical courts.     In  all  ecclesiastical  causes,  both  parties 
are  actors,  and  in  this  differ  from  the  proceedings  both 
at  common  law,  and  in  equity,  except  in  the  case  of 
cross  bills  being  filed,  in  which  case  the  Defendant  be- 
comes an  actor.     In  the  ecclesiastical  Courts,  the  pro- 
movant  files  an  allegation ;  he   states  therein  the  facta 
he  relies  on,  and  prays  relief  generally,  &c.     The  im- 
pugnant  is  called  on  to  answer  ;  but  not  on  oath.     This 
answer  must  be  either  a  negative  answering,  and  deny- 
ing every  fact  stated  in  the  allegation,  and  forcing  the 
promovant  to  prove  it,  or  an  affirmative  one,  confessing 
them  >  it  is  competent  to  the  party  impugn  ant,  to  state 
a  case,  and  file  an  allegation  or  libel,  as  well  as  the  pro- 
movant to  answer  them ;  so  that  it  appears  both  are 
actors.     Now,  after  the  allegation  is  filed,  there  is  al- 
lowed for  each  allegation,  what  is  called  a  Probatory 
Term,  to  examine,  if  necessary,  witnesses,  which  is  either 
viva  wee  in  open  court,  or,  if  the  witnesses  happen  to  be 
in  the  country,  by  a  commission.     The  promovant   is 
entitled,  dejure,  to  a  second  and  a  third  allegation ;  and? 
after  each,  Probatory  Terms  shall  be  allowed  to  examine 
witnesses,  either  in  court,  or  by   commission.     So  also 
shall  the  impugnant  have  the  privilege  to  file  a  second 
and  a  third  allegation,  and  Probatory  Terms  shall  be, 
in  like  manner,  granted.     Moreover,  if  after  the  third 
allegation,  facts  occur  to  render  it  necessary,  either 
party  may  have  another  allegation,   id  est,  a  fourth, 
provided  they  lay  before  the  Court  sufficient  grounds 
to  grant  it.    Here  the  Respondent  might  have  had  his.- 
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allegation  ;  in  it  he  might  have  stated  the  father's  con- 
sent ;  or,  to  save  the  expence  and  delay  of  long  pro- 
ceedings, he  might  have  put  in  a  peremptory  exception 
to  her,  the  minors,  appearance.  A  peremptory  excep- 
tion is  analogous  to  a  demurrer  in  equity  ;  or,  if  he  had 
other  facts,  which,  though  they  would  not  warrant  a 
peremptory  exception  or  demurrer,  but  which  wer£ 
sufficient  to  prevent,  or  bar,  Promovant's  libel,  or  alle- 
gation, he  might  have  excepted  thereto,  which  excep- 
tion is  analogous  to  a  plea  in  equity.  But,  instead  of 
acting  so,  he  bottoms  his  defence  upon  the  defect  in  the 
appearance  of  a  co-defendant  j  though  he  will  not  allow 
her  answer  as  evidence,  and  though  she  has  made  no 
appeal,  thereby  acknowledging  the  legality  of  the  sen- 
tence, &c.  It  is  not  to  be  wondered  at,  that  we  cannot 
produce  any  precedents  analogous  to  the  present  case, 
because  there  never  was  a  cause  so  conducted. 

2d  Head. — I  shall  now  consider,  whether  conceding  probate,  suffi- 
that  she  sues  only  as  testamentary  guardian,  and  not  as  SrJu^uSsMp 
guardian  by  nature ;  yet,  where  the  personal  property  ££0?eertE*" 
is  only  in  question,  the  probate  is  sufficient  evidence  of 
the  guardianship.  The  objection  to  the  probate  being 
evidence,  arises  from  the  statute  of  Car.  2;  that  statute 
abolishes  all  kinds  of  the  feudal  tenures,  and  the  lord- 
ships expectant  thereon,  and  among  those,  the  Courts 
of  Wards  and  Liveries,  and  transfers  the  power  to  the 
parents  of  minors,  of  appointing  guardians  by  will, 
properly  attested,  &c.  This  statute  has  reference  to  real 
property  only.  The  guardianships  then  abolished,  were 
those  in  chivalry,  which  it  was  usual  to  buy  and  sell  -, 
if  there  is  any  mention  of  personal  property,  it  is  only 
incidental.  Doctor  Browne  has  cited  some  cases,  to 
shew  that  the  probate  is  no  evidence  of  guardianships 
but  let  us  see  what  they  are.     As  to  the  case  in  G  Coke, 
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This  statute 
does  extend  to 
guardians  by 
nature. 


Eight  kinds  of 
guardians. 


23,  the  Marquis  of  Winchester's  case,  that  was  before 
the  statute  of  Car.  2,  and  applies  only  to  real  property. 
I  Croke,  391,  1  Mod.  90,  Stroud's  case;  there  the 
Court  said,  we  will  permit  the  ecclesiastical  Coiirt  to 
grant  probate,  where  the  real  estate  and  personal  pro- 
perty is  mixed  ;  true,  they  cannot  appoint  a  guardian  in 
socage.  But  why  ?  because  he  is  appointed  by  the  law, 
and  not  by  any  court.  The  probate  is  decisive  proof  in 
a  court  of  equity,  &e.  of  the  devise  of  the  personal  pro- 
perty, and  shall  it  not  be  evidence  of  a  temporary  de- 
vise of  the  custody  of  it,  namely,  during  the  minority; 
surely  it  will  not  require  greater  evidence  in  the  one 
case  than  in  the  other  ;  it  should  require  less.  3  Sal- 
keld  js  a  book  of  no  authority  ;  in  Lady  Chester's  case, 
in  Ventris,  207,  there  was  a  nuncupative  will,  and  it 
-was  determined  in  24  Car.  2,  before  the  Courts  were 
able  to  clear  their  heads  of  the  stuff  with  which  they 
were  filled,  and  their  notions  of  real  property,  and  of 
the  guardianships  in  chivalry;  now,  there  can  be  no 
doubt  that  the  probate  is  evidence  here  of  the  personal 
property ,  and  the  quantum  of  it. 

3d  Head. — Though  the  probate  should  in  general  be 
no  evidence  of  the  mother  being  testamentary  guardian, 
yet,  under  the  circumstances  of  this  Case,  his  letter, 
from  the  equity  of  the  statute,  &c.  she  ought  to  be  ad- 
mitted to  sue  as  mother.  There  are  eight  kinds  ^of 
guardians.  1.  Guardian  in  chivalry.  2.  Guardian  in 
socage.  3.  Guardian  by  nature.  4.  Guardian  by  nur- 
ture. 5.  Guardian  by  the  statute.  6.  Guardian  by  the 
election  of  the  minor.  7.  Guardian  appointed  by  the 
Lord  Chancellor.  8.  Guardian  appointed  ad  litem. 
Four  of  those  are  guardians  at  the  common  law ;  guar- 
dian in  chivalry,  in  socage,  by  nature,  and  by  nurture. 
Two  of  those  at  the  common  law  have  been  abolished, 
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that  of  chivalry  and  of  socage  ;  two  only  remain*  guar-  Two  abolished 

-..  !  -,  ,  mi  t         i*i        by  statute  of    , 

dians  by  nature  and  by  nurture.      Xne  guardianship  by  chivalry  and  o^ 
nurture  cannot  apply  in  this  case;  for  she  was  above  aucase* 
fourteen  at  the  death  of  her  father ;  and  this  guardian- 
ship only  lasts  till  that  age.     I  shall  now  shew,  that*  as 
guardian  by  nature,  she  is  entitled  to  sue ;  and  first,  I 
shall  premise,  that  from   the  civil,  canon,  and  statute 
law,  clandestine  marriages  are  not  of  recent  institution,  clandestine 
In  Wood's   Compendium  of  the  Civil  Law,    2  Book,  luania^»- 
page  6,  note  4,  treating  of  the  Patrice  Potestas,  it  is  laid 
down,  that  if  a  woman,  either  a  widow  or  a  virgin,  un- 
der the  age  of  twenty-five,  though  emancipated  in   all 
other  respects,  yet  must  she  be  obedient  to  her  father  in  Women  till  ss» 

to  be  obedient 

all  matters,  unless  he  command  her  to  do  an   improper  to  their  father, 

r*     i  t  •  ^  alive;  if  nor, 

act.     Codex,  lib.  5,  sect  4,    JLaw,  18,   title  Marriage,  to  their  mother; 

if  the  father  be  dead,  she  shall  be  under  the  controul  of  to  the  next  re-' 

her  mother;  and  if  her  mother  be  dead,  under  that  of  aU°n' 

the  next  relation.     The  48th  Canon,  in  1634,  borrowed 

from  one  in  1602,  it  is  declared,  that  no  children,  under  Marriage  of 

the  age  of  twenty-one,  shall  marry  without  the  consent  CUildrci1* 

of  their  parent,  if  living;  or  if  dead,  their  guardian 

This  canon,  though  not  binding  by  law  on  the  laity,  yet 
would  the  ecclesiastical  Court  even  now  dissolve  the 
marriage  so  had.  In  a  book,  entitled  the  Ueformatio  Book  R«fbr- 
Legium,  folio  20,  page  a,  Henry  8,  wishing  to  get  rid  matiQ  LesluM- 
of  the  Pope's  authority,  appointed  the  first  men  of  ta- 
lents and  information  in  that  country,  commissioners  to 
revise  all  the  canons  that  had  been  passed,  and  not  to 
leave  any  thing  in  them  contrary  to  his  new  authority. 
It  is  there  laid  down,  that  if  minors  will  marry  without 
consent  of  their  parents,  they  will  hold  the  marriage 
void  ;  if  that  consent  is  withheld  whimsically,  the  ec- 
clesiastical Judge  is  to  interfere.  True,  lh:nvy  the  8th 
died  before  these  writings  or  these  reports,  this  re/or* 
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Statute  6  Anne, 
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Protestant  and 

Fipist. 

Stat.  9  Geo.  2. 


Curia- 

The  words,  no 
guardian  be  le- 
gally appointed, 
controuls  and 
narrows  the 
word  parent,  or 
guardians  to 
those  legally 
appointed. 


matio  legium,  &c.  were  enacted  into  a  law  5  and  I  only 
state  them  as  the  opinion  of  great  men.     In  the  52d 
Canon  it  is  said  that  license  fs  a  dispensation  from  being 
called  in  church.     In  the  5th  Canon,  1711,  even  if  they 
of  major  age  marry  without  consent,  they  shall  do  pe- 
nance.    The  3d  Henry  7,  ch.  2,  in  England,  and  adopt- 
ed here  by  Poyning's  law,  makes  it  felony  of  death  to 
take  away  any  maid,  for  the  sake  of  lucre.     The  10th 
Car.  1,  ch.  17,  2  vol.  pa.  118,  section  2,  this  act  was 
made  for  punishing  women  inheritrixes,  above  12,  and 
under  16,  marrying  without  the  consent  of  their  father 
or  mother.     This  is  a  statutable  recognition  of  the  right 
of  the  mother,  as  guardian.     This  statute  adopts  twelve 
as  the  age  of  consent  in  women,  and  fourteen  in  men. 
The  purview  of  the  3d  section  also  applies  to  it.     The 
6th  of  Anne,  ch.  16.     This  act,  which  was  made  in  cor- 
roboration of  the  former  one,  says,  without  consent  of 
the  father  or  mother.    These  offences  were  cognizable  in 
our  Castle  Chamber.     There  are  several  other  acts  re- 
lating to  marriages,  but  they  refer  to  the  marriages  of 
Protestants  and  Papists,  and  in  no  manner  bear  upon 
the  present  question.     The  9th  Geo.  2,  page  207,  in  its 
preamble  recites,    without   the   consent    of  parents  or 
guardians,  which  are  the  words  used  in  the  former  act, 
and  include  the  mother. 

Judge  Chamberlain, — How  can  you  reconcile  this 
with  the  words,  in  case  no  guardian  be  legally  ap- 
pointed. 

Mr.  Fletcher. — Hence,  then,  it  appears  that  this  sta- 
tute considers  it  was  an  offence,  both  by  the  civil,  the 
canon,  and  the  statute  law,  and  made  to  redress  a  cry- 
ing grievance,  and  is  a  remedial  statute,  and  should 
receive  the  most  liberal  construction  ;  and  the  preamble 
does  extend  to  mothers.     In  2  Rolle,  380,  353.    Plow. 


con- 
statutes. 
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363,  it  is  laid  down,  that  the  preamble  of  the  statute 
is  a  good  means  of  diving  into  the  meaning  of  the  sta- 
tute ;  and  we  are  not,  in  our  constructions  of  statutes, 
to  go  by  the  words,  but  by  the  intent.  Plowden,  173.  statutes.  * 
The  reason  of  making  a  statute,  is  a  good  ground  and 
rule  for  construing  that  statute.  2  Institutes,  210.  All  Rules  for 
remedial  statutes  are  to  be  construed  liberally.  Comyns,  struins 
title  Parliament,  letter  B,  15.  Plowd.  Comment.  726, 
2  Rolle's  Rep.  122,  referred  to  by  Mr.  Justice  Cham- 
berlain, does  not  say  testamentary  guardian ;  it  does 
not  name  any  guardian.  Now,  Hargrave  has  been 
quoted,  to  show  that  the  mother  cannot  be  guardian  by  Whet her  the. 

*  «,  J     mother  can  b<? 

nature.     But  what  does  he  say.     He  first  says  that  she  guardian  by 

*.  #  *  nature. 

can  ;  and  afterwards  he  says,  in  strict  law  she  cannot. 
Pie  had  been  considering  the  ancient  books  and  autho- 
rities ;  the  latest  he  cites  is    Coke ;  and  therefore  he 
means,  according  to  the   ancient   law  authorities,  and 
doctrine  of  tenures  and  wards,  she  cannot  be  a  guardian, 
not  saying  any  thing  of  the   modern  doctrines.     In  1 
Vesey,  158,  Lord   Hardwicke  says,  that  after  abolish- 
ing the  Courts  of  Wards,  the  jurisdiction  of  guardian-  ju,;scnctian  0f 
ship  devolved  to  Chancery,  with  whom  Judge  Blackstone  ^SrT7  °VC* 
agrees,  in  page  426,  427.     In  3  Pere  Williams,  152,  it 
is  said,  the  father  is  guardian  by  nature  of  his  infant  Guardians  by 
daughter.     In   2   Atkins,  15,  1  Vesey,   158,  it  is  said, 
the  mother  is   the  proper  guardian  of  a  minor,  in  the 
event  of  the  father's  death.     The   Marriage  Act,  26th   Marriage  act, 
Geo.  2,  cap.  23,  sect.  11,  was  passed   by  Lord  Hard-  23. 
wicke,  and  it,  where  the  father   and   mother  arc  dead, 
refers  to  the  Chancellor  the  appointment  of  a  guardian, 
whose  consent  is  necessary  to  the  marriage,  by  that  act ; 
clearly  meaning,  that  if  the  mother   be  alive,  she  is  to 
have  it.     In  3  Coke,  37,  RadclihVs  Case,  the  mother's 
right  to  be  guardian  by  nature  is  established.     Now,  all 
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4th  Head. 
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the  statutes,  before  the  9th  Geo.  2,  are  in  general  lan- 
guage, and  include  the  mother  ;  so  also  is  the  9th  Geo. 
2.  In  its  preamble,  it  is  a  remedial  statute.  Guardians 
legally  appointed,  means  appointed  by  law  or  testament. 

4th  Head.  This  case  calls  peculiarly  for  a  liberal  con- 
struction of  the  statute,  and  for  the  interference  of  this 
Court  j  for  it  appears,  from  her  answer,  it  was  a  mar- 
riage by  force. 

5th  Head. — Whether  Miss  Mitchell's  appearance,  by 
a  Proctor,  is   sufficient,  Spread  cannot  take  advantage 
thereof,  as  she  hath  not  appealed  ;  it  is  merely  an  ob- 
jection in  form,  and  might  have  been  excepted  to  in  the 
first  instance,  and  no  impugnant  has  a  right  to  object  to 
any  appearance  in  a  co-defendant.     This  appearance  is, 
however,  warranted  both  by  the  canon   and  civil  law. 
Corvinus  Digesta,  liber  3,  and  referred  to  in  the  Forum 
liomanum,  chapter  2,  a  minor  may  appoint  a  Proctor 
ad  litem,  the  father  being  dead  *,  in  cases  of  personal  in- 
juries,   even  women  might  be  appointed  as    Proctors, 
in  litem  suam.     Gibson's   Codex,  lib.  3,  title  2,  sect.  2, 
&J£lius  families  may  be  appointed  Proctor.    In  the  eccle- 
siastical Courts,  where  the  canon  law  speaks,  it  is  to  be 
attended  to;  but  if  it  is  silent,  the  civil  law  is  to  supply 
its  place.     At  seventeen,  one   may  appoint  a   Proctor, 
but  cannot  be  appointed   proctor  till   twenty-five.     A 
filius families  may  be  a  proctor,  ad  negoiium,  at  seventeen* 
but  not,  ad  litem,  till  twenty-five.     But^in  cases  relating 
to  benefices,  or  other  spiritual  causes,  and  every  thing 
depending  thereon,  he  may  defend,  either  by  himself  or 
by  proxy,  though  he  be  not  twenty-five  years.     AilifF's 
Paragon,  title  Marriage,  365.     In  the  History  of  the 
Imperial  Chamber,  lib.  3,    observation  53,  the  opinion 
of  Pactolus  is  recognised,  that  if  the  husband  would  sue 
for  the  goods  of  his  wife,  he  must  get  a  proxy  from  hi$ 
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wife.  On  the  marriage  de  facto,  it  became  necessary  to 
have  a  proctor  for  her,  because  it  takes  her  out  of  the 
guardianship.  But,  she  must  be  made  a  party  to  an- 
nul the  marriage,  by  the  words  of  the  Act,  and  also  to 
prove  the  fact  of  the  marriage.  Corvinus  164,  Title  7, 
a  curator  ad  litem  may  be  appointed  by  the  ecclesiastical 
Court ;  but,  who  is  to  appoint  the  curator,  if  the  party 
be  invitus. 

6th  Head — If  anv  thing  defective  appears,  we  have  6th  Head. 
now  a  right  to  be  admitted  to  supply  it.  Clementina,  ply  any  defect. 
2  book,  part  of  the  Corpus  Civille,  Title  1,  cap.  2,  re- 
ferred to  in  Ailiff's  Paragon,  you  are  to  get  at  the  justice 
of  the  case,  and  are  not  to  be  prevented,  either  by  the 
noise  and  clamour  of  advocates,  want  of  form,  &c* 
Corvinus  Digesta,  liber  49,  page  602.  In  cases  of  ap- 
peal, new  articles  may  be  alledged  and  proved,  provided 
they  are  not  contrary  to  those  below.  Outan  Auda, 
Title  318,  page  458.  In  causes  of  appeal,  as  well  on 
behalf  of  the  Respondent,  as  on  behalf  of  the  Appel- 
lant, you  may  make  a  case,  supplying  your  former 
case,  but  not  a  contrary  one ;  it  must  be  only  snp- 
pletive.  You  may,  on  appeal  from  a  definitive  sen- 
tence, propose  more  grievances,  and  examine  more 
witnesses.  AilifF's  Paragon,  76.  Appeals  should  be 
encouraged  and  supported.  3  Blacksone's  Comment. 
p.  455,  title  Appeals,  no  new  evidence  should  be  ad- 
mitted in  the  House  of  Lords  j  yet,  some  omissions 
may  be  supplied. 

Doctor  Broxvn  cited  Jura  F.cclesiastica>  120,  Meriton, 
162,  to  shew  that  no  new  evidence  can  be  produced. 

You  can  produce  no  new  evidence  to  a  will ;  but. 
you  may  produce  a  deed,  to  shew  the  good  intent  of 
the  testator  to  devise.  1  Brown,  590,  a  common  re- 
covery proved  below,  on  an   appeal  to  the  House  of 

Ii 
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Lords,  the  deed  leading  the  uses,  was  allowed  to  be 
proved.  From  these,  Doctor  Brown  submitted,  they 
could  not'  admit  any  proof,  but  that  which  formed  a 
part  below. 

Mr.  William  Smyth.—- This  is  an  appeal  from  a  de- 
finitive sentence ;  a  grievance,  is  an  interlocutory  sen- 
tence. Oughton,  318,  205,  Sect.  4,  458,  Coburn's 
Clerk  Assistant.  Comyn's  Reports,  44-6.  The  decree 
was  reversed ;  but  yet  the  cause  retained,  in  order  to 
do  justice  between  the  parties. 


a  remedial  law.     The  guardian  not  being  removed,  is  a 


Court. 

Tiiis-is  not  a  Judge  Chamberlain.     We  are  all  of  opinion,  this  h 

•penal,  but  a  re- 
medial statute. 
'1  he  guardian 

not  being  re-      proof  of  her  being  guardian  de  jure.     5  Mod.  209. 

moved,  is  a 
proof  that  he  is 

guardian  dejure.       Curia— reversed  the  decree  of  the  Court  of  Cashel  | 
Decree  of  re~      thereby  affirming  the  decree  of  the  Court  of  Limerick, 

vereal  reversed,  G  . 

and  the  original  and,  consequently,  annulling  the  marriage.     They  gave 

judgment  annul-  r        ,     .      .     -, 

ling  the  mar-       no  reasons  for  their  judgment. 

jdag-ej  affirmed.) 
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KING'S  BENCH. 

The  King,   at  the  Prosecution   of  Thomas 

Dixon,   Esq, 

AGAINST 

Richard  Radford  Rowe^  Esq. 
Thursday,  14th  April,  1804. 
^-fjLR.  Bushe  had,  in  the  last  Term,  obtained  a  con-  The  Defendant,, 

„  •     •  •    c  -  ,       ,  .       on  the  23d  of 

ditional  order  for  filing   a  criminal  information,    in  this   juiy>  on  an 
case,  against  the  Defendant,  for  provoking  the  Plaintiff  j^™  joined  the 
to  fight   a  duel,    or  challenging  him  to  fight  j    reading   ryTorps'on  their 

parade,  at  Fos- 
ter-Place, and  of  which  he  had  enrolled  himself  a  member,  seme  days  before.     He  joined 
on  a  sudden,  without  uniform,  but  with  arms.    Several  others  were  there  without  uniform, 
though  with  arms.    One  gentleman,  a  Mr.  Doyne,  distinguished  for  loyalty,  had  on  a  brown 
coat.    Walter  Yelverton,   a  serjeant  of  the  corps,  made  some  pointed  observations  on  the 
Defendant,  and  refused  him  admittance  into  the  ranks.    The  Defendant  challenged  him, 
and  went  into  the  ranks.    This  was  reported  to   Thomas  Ellis,  Esquire,  junior  Lieutenant 
of  the  Lawyers'  Cavalry,  who  mentioned  the  circumstance  to  Abraham  Boyd,  Fsquire,  the 
senior  lieutenant  of  the  cavalry,  and  then  having  the  command.     Lieutenant  Boyd  settled 
the  disagreement  amicably,  and  the  Defendant  and  serjeant  Yelverton  shook  hands.    Lieu- 
tenant Boyd    leaves    town,    on    circuit.      Serjeant    Yelverton  reports,   and   complains   to 
Lieutenant  £llis.    Lieutenant  Ellis  communicates  the  complaint  to  Steuart  King,  E squire, 
the  Captain  Commandant  of  the  corps.     Captain  King  directs  Lieutenant  Ellis  to  summon 
the  troop  :  Lieutenant  Ellis  does  so,  and  states  several  matters  extrinsic  of  Serjeant  Yel- 
verton's  affairs,  and  very  hurting  to  Mr.  Rowe's  feelings  and  character  :  stating,  that  Mr. 
Rowe  had  repeatedly  broken   his  promise— -that  his  conduct  was,  at  least,  suspicious,  &c. 
and   required  Mr.  Rowe  to  make  such  apology  as  he  should  dictate.     Mr.  Rowe  did  so. 
As  soon  as  the  corps  was  discharged  from  duty,  and  separated  for  circuit,  Mr.  Rowe  waited 
on  Lieutenant  Ellis,  and  required  an  apology,  at  the  head  of  the  corps,  for  his  conduct. 
Lieutenant  Ellis   agreed  to  do  so,  and  even  to  do  it  that  day,  at  a  dinner,  where  the  corps 
were  to  dine  together,     Mr.  Rowe  replied,  he  would  consult  his  friends,  and  if  they  were 
satisfied,  he  would  be  so  also.    Mr.  Rowe  returned,  and  informed  Lieutenant  Ellis,  he  was 
satisfied.     Lieutenant  Ellis  now  withdrew  his  apology,  unless  Mr.  Howe  would  state  he  had 
no  hostile  intent,  if  he,  Lieutenant  Ellis,  refused.     Mr.  Rowe  asked  Lieutenant  Ellis,  would 
he   meet  him  fairly,  and   fight  a  duel.     Lieutenant  Ellis  said,  he  would  not.     Mr.  Row  e 
declined  being  answerable  for  the  consequences,  if  Lieutenant  Ellis  did  not  make  the  agreed 
on  apology.     They  separated,  and  Mr.  Rowe,  in  consequence,  declined  dining  at  the  corps' 
dinner,  at  which  Lieutenant  Ellis  presided.     Lieutenant  Mlis  goes  circuit,  ami   receives,  at 
Tralee,  a  letter  of  the  most  insulting  and  provoking  nature,  signed,   Richard  K.    h  owe. 
^Lieutenant  Ellis  encloses  the  original  to  Clonmel,  and  a  copy  to  the  Captain  ;  ;md  after  the 
circuit  closed  at  Tralee,  having  learned  from  the  gentleman  to  whom  he  hud  sent  the  letter, 
that  Mr.  Rowe  was  not  there— he  crosses  over  to  Clonmel,  but  remains  there  only  a  few 
minutes.     In  November,  the  corps  meet — Mr.  Ellis  and  Mr.  Howe  both  attend.     Captain 
King,  at  the  request  of  Lieutenant  Ellis,  directs  a  Court  of  Inquiry,     Mr.  KoWe  Wished 
an   answer  to  a  particular  question;  and  the  answer  not  heing  enforced,  he  declines  giving 
any  answer  to  the  question  of  his  having  written,  or  caused  to  be  written*,  or  circul attld! 
Che  letter  of  the  eighth  of   August,  and  paHa    far   a  Com*    Mar:.!:.]  .-~~  i  hv  Court   *>; 
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parts  of  those  .letters  which  are  set  out  at  length  in  the 
informations  of  the  Prosecutor. 

Mr.  Burrowes,  on  this  day,  came  in,  to  shew  cause. 
He  began,  by  observing  on  the  deep  and  formidable 
impression  which  had  been  made  by  the  reading  of  cer- 
tain alledged  letters,  when  this  cause  was  first  moved. 
The  conditional  order  had  been  obtained  on  the  affidavit 
of  Thomas  Dixon.  It  stated,  that  Mr.  Rowe,  on  join- 
ing the  troop  of  Lawyers'  cavalry*  had  misconducted 
himself,  so  as  to  be  reported  by  Lieutenant  Ellis  to  Mr* 
King,  the  Captain  commanding  the  corps,  and  who,  on 
that  report,  ordered  Lieutenant  Ellis  to  call  Mr.  Rowe 
before  a  meeting  of  the  troop.     That  Lieutenant  Ellis 

Inquiry  reports  the  opinion  that  Mr.  Rowe  is  the  author  of  the  letter,  and  advises  a" 
reference  to  the  Barristers  of  the  Lawyers'  corps.  Captain  King  calls  a  meeting  accord- 
ingly. ]V!r.  Rowe  was  unable  to  attend  at  the  time  appointed,  being  forced  to  sail  for 
London,  and  wrote  to  the  Captain  to  that  effect,  and  for  a  postponement,  and  a  court- 
martial.  Several  of  the  Barristers  present,  were  of  opinion  to  postpone  it.  But*,  neverthe- 
less, Resolutions  were  carried,  by  exclamation,  expelling  Mr.  Rowe,  and  directing  copies 
to  be  sent  to  the  several  officers  in  Dublin.  Lieutenant  Ellis  had  addressed  the  Meeting 
before  they  entered  into  the  resolutions.  Mr.  Rowe  had  not  attended,  having  sailed  for 
England.  iv.r.  tfowe  returned.  Two  other  letters,  signed  Richard  R.  Rowe,  more 
insulting  and  provoking  than  the  first,  were  received  by  Lieutenant  Ellis,  and  circulated, 
and  even  posted  A  meeting  of  the  Barristers  of  the  corps  was  again  held :  and  it  was 
determined  to  publish  their  former  Resolutions.  Dixon  is  directed  by  Captain  King  to 
publish  them,  He  takes  them  to  the  Evening  Post,  and  gives  them  an  indemnity.  Mr. 
Rowe  cautions  2Wr.  Dixon  not  to  do  so.  They  are  published.  JMr.  Rowe  goes  up  to  Mr. 
Dixon,  in  the  Hall  of  the  Four  Courts,  and  says  to  him,  in  the  hearing  of  several— I  wonder 
how  so  great  a  scoundrel  and  a  rascal  can  appear  in  this  hall,  after  having  put  your  name 
to  a  libel  on  me,  and  which  the  Printers  refused  to  insert,  until  you  signed  your  name 
thereto.  The  Court  granted  an  information,  without  considering  the  legality,  or  illegality 
of  the  resolutions ;  chiefly,  because  otherwise  it  would  be  telling  Mr.  Rowe  to  challenge 
every  Barrister  who  attended  those  meetings.  This  cause  came  to  be  tried;  and  it  was 
given  in  evidence  that  Dixon,  Ellis,  King,  O'Dwyer,  &c.  were  indicted  in  Middlesex,  for 
a  libel,  in  printing  and  publishing  those  Resolutions,  the  Evening  Post,  which  contained 
them,  being  circulated  there.  On  which,  it  was  agreed,  that  prosecutions  on  all  sides  should 
be  given  up,  and  the  libellous  resolutions  rescinded ;  which  was  done  accordingly  ;  and 
Mr.  Rowe  rejoined  the  corps;  and  the  business  ended.  The  Chief  Justice  expressing  his 
pleasure  and  satisfaction  thereat. 

The  Chief  Justice  thought  there  was  evidence  to  go  to  the  Jury,  that  Mr.  Rowe  wrote 
the  letter  of  the  8th  of  August;  first,  from  his  being  near  Bray,  about  the  date  thereof, 
the  letter  being  dated  from  Bray,  and  having  the  Bray  post  mark.  Secondly,  from  Mr. 
Rowe's  conversation  with  the  late  Edmond  broadstreet,  Esquire,  who  had  agreed  to  be 
Mr.  Rowe's  friend,  or  second—namely,  that  Mr.  Ellis  will  receive  a  letter,  which  will 
induce  him  to  insult,  or  challenge  him,  Mr.  Rowe.  Thirdly,  from  not  denying  it  before 
the  Court  of  Inquiry.  Fourthly,  because  it  was  the  opinion  of  the  Court  of  Inquiry,  who 
had  been  specially  appointed  for  that  purpose,  and  at  which  Mr.  Rowe  attended.  Fifthly, 
From  the  aliusion  to  the  letters  in  the  publication  in  the  Dublin  Evening  Post,  stating,  that 
letters  were  circulated.  And  the  Chief  Justice  offered  to  send  an  issue  thereon,  separated 
from  the  rest  of  the  case,  to  the  Jury,  but  which  Mr.  Ponsonby,  on  behalf  Of  Mr.  Rowe, 
FtijLUsed;  and  all  trace  or  mention  of  the  transaction  was  erased  from  the  books  of  the  corps. 
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accordingly  did  so  j  and  Mr.  Rowe  being  found  guilty 
by  the  troop,  apologised.  That  a  letter,  of  the  Sth  of 
August  last,  dated  Quin's  Hotel,  Bray,  was  received  by 
Lieutenant  Ellis  at  Tralee.  This  letter,  he  was  free  to 
admit,  was  as  scurrilous,  as  abusive,  as  venemous,  as 
any  letter  could  be,  and  therefore  he  should  be  content 
not  to  read  it.  That  a  Court  of  Inquiry  was  held,  on 
the  complaint  of  Lieutenant  Ellis,  in  the  month  of  No- 
vember. Lieutenant  Ellis  and  Mr.  Rowe  attended. — 
Lieutenant  Ellis  stated  his  case,  but  Mr.  Rowe  was  si- 
lent ;  he  went  into  no  case,  but  contented  himself  with 
observing,  that  a  Court  of  Inquiry  was  barely  to  deter- 
mine whether  a  Court  Martial  was  proper  or  not.  It 
further  states,  that  while  this  Court  was  sitting,  these 
letters  were  circulated  ;  and  perhaps  it  is  owing  to  that 
circulation,  that  this  ease  is  now  before  your  Lordships. 
The  Court  of  Inquiry  came  to  the  resolution,  that  Mr. 
Rowe  was  the  author  of  the  letter,  and  recommended  to 
Captain  King  to  call  a  meeting  of  the  members  of  the 
corps,  and  submit  it  to  them.  On  the  15th  November 
a  meeting  was  held  accordingly,  in  the  Court  of  Appeal, 
Business  intervened  ;  Mr.  Rowe  wrote  a  letter  to  Cap- 
tain King,  saying  that  he  could  not  attend,  being  obliged 
to  go  to  England  that  night,  and  begged  of  him  to  post- 
pone the  discussion  till  his  return,  and  till  he  could 
attend ;  and  notwithstanding  that  letter,  the  Barristers 
who  were  present  proceeded  to  expulsion.  Mr.  Dixon's 
affidavit  further  stated,  that  it  was  the  course  of  the 
corps  for  Barristers  alone  to  meet.  Mr.  Rowe  sailed  i 
and  upon  his  return,  a  second  letter,  still  more  scurri- 
lous than  the  first,  was  received  :  it  is  as  scurrilous  and 
abusive  as  it  is  possible  for  a  letter  to  be.  On  this  being 
circulated,  Mr.  Dixon,  as  he  has  candidly  acknowledg- 
ed, did,  as  a  private  of  the  corps,  sign  a  requisition  ttj 
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the  Captain  Commandant  of  the  corps  to  call  a  meeting 
of  the  Barristers  of  the  corps.     He  then  states  that  he 
took  an  active  part  in  the  second  meeting ;  and  there- 
fore, if  any  blame  attaches  upon  this  meeting,  or  for 
any  acts  they  have   done,  Mr.  Dixon  cannot  exculpate 
himself,   by  saying  he  acted   under  orders.     Though 
Captain  King  sat  in  the  chair,  he  took  no  part  himself, 
and  acted  only  under  the  dictation  of  the  meeting.     He 
states,  that  on  the  25th  April  last,  Captain  King  or- 
dered him  to  take  the   Resolutions  for  insertion  ;  and 
here  I  am  to  observe,  that  no  information  is  applied  for 
on  behaif  of  Lieutenant  Ellis.     He  then  states,  that  in 
about  an  hour  after  he  had  received  them,  Mr.  Rowe 
came  up  to  him,  and  asked  him  whether  he  was  to  apply 
to  the  Court  of  King's  Bench  against  him,  for  publish- 
ing a  libel  on  him  ?     From  this  conversation  it  appears, 
that  Mr.  Rowe,  having  heard  that  such  resolutions  had 
passed,  warned   Mr.  Dixon  not  to  publish  them ;  he 
points  out  to  him  the  informable  words.     What  is  Mr. 
Dixon's  reply ;  he  does  not  say  he  has  no  intent  to  break 
the  peace  himself  or  to  incite  Mr.  Rowe  to  break  it ; 
but  says  he  will  insert,  or  publish  them.     He  then  states, 
accordingly,   on  the  25th   April,  he  left  them  at  the 
different  Newspaper  offices,  where  they  were  received, 
without  any  objection.      He  says,  that   on   Thursday 
morning,  a  second  conversation  took  place,  of  an  inde- 
licate nature  ;  but  I  confess  it  strikes  me  as  rather  jocu- 
lar.    Mr.  Rowe  asks  which  is  the  best  way  of  insulting 
a  man — whether  spitting  in  his  eye  is  not  a  good  mode ; 
and  in  about  two  hours  after,   he  details  a  third  con- 
versation ;  when  Mr.  Rowe   asked  him,  how  he  would 
net  if  he  was  to  send  him  a  message ;  and  concluded 
with  observing,  that  whatever  answer  he  would  give  him, 
|t  would  not  be  the  answer  of  a  gentleman.     These  are" 
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Words,  no  doubt,  of  an  informable  nature*  He  theft 
details  a  fourth  conversation,  which  took  place  on  Fri- 
day, in  which  strong,  abusive  language  was  used. 

I  now  come  to  state  Mr.  Rowe's  affidavit.  He  states, 
he  had  been  a  yeoman  in  the  cavalry,  under  his  uncle, 
Captain  Knox,  who  was  killed  by  the  rebels,  at  the 
head  of  his  troop,  in  the  battle  of  Arklow  ;  that  he  was 
consequently  tolerably  well  acquainted  with  the  cavalry 
exercise  ;  that  he  was  forced  to  be  in  England,  on  busi- 
ness ;  that  therefore,  though  he  had  caused  his  name  to 
be  enrolled  in  the  Lawyers'  corps,  in  the  month  of  July, 
he  did  not  join  the  corps  previous  to  the  23d  July.  He 
saith,  that  he  never  heard  of  the  insurrection  until 
Monday,  the  day  after,  and  that  he  could  not  procure 
arms,  &c.  till  Tuesday  following.  Saith,  that  on  an 
alarm  taking  place  on  that  day,  he  joined  said  corps,  as 
well  accoutred  as  he  was  able  ;  he  saith,  that  on  joining 
said  corps,  a  Serjeant  of  said  corps,  he  not  knowing  he 
was  a  Serjeant,  made  observations  of  an  unpleasant  na- 
ture on  him ;  and  that  irritated  thereby,  he  replied  in  a 
harsh  manner  ;  and  that  this  being  reported  to  the  Of- 
ficers, Lieutenant  Boyd  interfered,  and  amicably  settled 
the  business,  and  he  and  the  Serjeant  shook  hands  ;  and 
that  Lieutenant  Boyd  left  town  next  day  on  circuit.^—. 
Mr.  Rowe  thought  that  this  matter  was  all  over,  and 
he  erased  the  transaction  from  his  mind  ;  he  was  there- 
fore much  astonished,  next  evening,  on  Lieutenant  Ellis 
telling  him  he  must  apologise,  at  the  head  of  the  corps, 
to  the  Serjeant.  Mr.  Rowe  refused  this  ;  whereupon, 
Lieutenant  Ellis  instantly  summoned  the  troop  to  meet. 
The  troop  accordingly  met,  and  Mr.  Ellis  addressed 
them  in  a  speech  of  considerable  length  ;  and  Mr.  Rowe 
states,  that  in  the  course  of  it,  Lieutenant  Ellis  stated 
that  he  wa9  a  disgrace  to  the  corps  j  that  his  conduct 
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was  at  the  best  suspicious,  thereby  casting  a  reflection 
on  Mr,  Howe's  loyalty ;  he  declared  that  no  one  should 
speak  but  himself.  Mr.  Howe,  seeing  the  impossibility 
of  having  a  fair  decision,  and  that  no  unpleasant  busi- 
ness might  remain  in  the  corps,  agreed  to  say  whatever 
was  dictated,  and  he  did  so  accordingly.  He  then  states 
that  a  Court  of  Inquiry  was  called  on  him,  at  the  suit 
of  Lieutenant  Ellis  ;  that  he  appeared  thereat,  and  de- 
clared that  his  wish  was  to  have  the  whole  submitted  to 
a  Court  Martial.  He  gave  no  answer  as  to  the  letter, 
and  he  declines  entering  into  a  defence.  The  Court  of 
Inquiry  reports  thereon,  that  though  no  evidence  was  ad- 
duced to  them,  yet  sufficient  facts  were  laid  before  them, 
to  warrant  them  in  imputing  this  letter  to  Mr.  Rowe,  and 
recommended  a  reference  to  the  Barristers  of  the  corps. 
Mr.  Rowe,  on  this,  writes  to  Captain  King,  demanding 
a  Court  Martial ;  business  forced  him  to  go  to  England 
that  night ;  on  his  return,  he  applies  to  Sir  Charles 
Asgill  for  a  Court  Martial  on  himself,  and  also  on  Lieu- 
tenant Ellis  ;  and  receives  for  answer,  that  Sir  Charles 
had  lately  received  orders  not  to  interfere  with  the  yeo- 
manry ;  that  had  he  been  applied  to,  before  such 
order,  he  would  have  had  no  difficulty  in  granting  it ; 
clearly  shewing  it  a  case  for  a  Court  Martial.  Mr.  Rowe 
then  states,  that  he  petitioned  the  Lord  Lieutenant  for 
a  Court  Martial,  and  received  for  answer,  that  the 
corps  being  not  now  on  permanent  duty,  he  could  not 
call  the  respective  Courts  Martial  demanded  on  auy 
members  thereof.  He  states,  that  hearing  that  an  ad- 
vertisement was  to  be  inserted,  of  injurious  tendency  to 
him,  he  did  caution  the  respective  Newspapers  from  re- 
ceiving the  same ;  he  also  cautioned  Mr.  Dixon  from 
publishing  it,  who  did  nothing  to  heal  those  feelings  he 
had  irritated,   Mr.  Rowe  thought  the  publications  arose 
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from  Dixon ;  Mr.  Rowe  says,  that,  influenced  by  this 
belief,  to  use  his  own  words ;  seeing  persons  reading  the 
resolutions   in   the  streets  ;  and  irritated  and  goaded  in 
his  feelings,   he  did  use  indecent   language  to  him  ;  ac- 
tuated by  feelings  of  public  disgrace ;  his  whole  moral 
system  one  ulcerated  wound  ;  no  comfort  at  home  or 
abroad  ;  every  man  pointing  at  him  the  finger  of  scorn ; 
his  family  and  friends  no  comfort  to   him,  for  he  consi- 
dered himself  as  a   disgrace  to  them  ;    his  hopes   and 
prospects  embittered,  he  did  lose  that  command  of  tem- 
per, which,  he  confesses,  he  ought  to  have  preserved. 
As  soon  as  his  mind  cooled,  he  went  to  Mr.  Dixon,  and 
offered  to  make  him  any  atonement  he  chose  ;  but  Mr. 
Dixon,  standing  here  as  personating  the  Irish  Bar,  re- 
mains implacable ;    and  having  first  defamed  him,  he 
now  seeks  to  prosecute  him.     Mr.  Dixon  has  sworn  an 
additional  affidavit  ;  he  states,  that  he  was  at  the  play- 
house,  on  the  14th  of  June  j  that   Mr.   Rowe  passed 
near  him  ;  that  his  coat  whisked  about  him  ;  that   he 
looked  hostile;  and,  that  he  addressed  words  to  a  gen- 
tleman in  his  hearing,  Are  you  under  the  protection  of 
any  court  ?     Mr.  Rowe  denies  that  he  intended  to  in- 
sult him  ;  he  says,   he  passed  by   him   in  necessarily 
going  from  one  part  of  the  house  to  the  other  ;  that  he 
looked  at  him  barely  for  the  purpose  of  ascertaining 
whether  he  was  of  his  acquaintance  or   not ;  and  that 
the  language  he  used,  referred  to  an  officer  who  had 
knocked  down  a  gentleman  there  ;  and,  that  so  far  from 
harbouring  any  animosity  against  him,  he  did,    after 
this  transaction,  declare  to  a  Mr.  Vanhomrigh,  that  he 
had  no  animosity  against  Mr.  Dixon  ;  and  his  wish  that 
every  thing  should  be  referred  to  two  or  three  of  the 
Lawyers'  cavalry.     I  shall  now  submit  a  few  observa- 
tions, on  these  facts,  to  the  Court.     Lieutenant  Ellis 

Kk 


246 

lias  not  demanded  an  information,  and  would  not  be 
heard  if  he  did.    Criminal  informations  are  to  be  granted 
cautiously.    There  are  two  cases  where  they  can  be  had 
without  the  intervention  of  a  Grand  Jury  %  at  the  suit 
of  his  Majesty's  Attorney  General,  on  matter  of  public 
importance  ;  secondly,   on  the  application  of  individuals 
to  heal  their  feelings ;  but,  they  are  never  granted  in 
this  case,  unless  the  party  swears  he  was  not  guilty  of 
the  charges  imputed  to  him.     If  a  man  does,  himself, 
publish  a  libel,  tending  to  a  breach  of  the  peace,  this 
Court  will  not  grant  it.  However  honorable  the  feelings 
that  dictated  those  resolutions,  surely  it  was  a  libelto  tell 
the  world,  in  a  new  paper,  that  he  was  no  gentleman, 
nor  a  soldier  j  that  he  was  a  depraved  yeoman.     What 
can  be  more  libellous  ?   There  is  much  to  aggravate  it  y 
there  is  much  to  call  for  reprehension  ;  the  only  way  to 
get  shut  of  this  advertisement,  is,  to  say  it  is  a  fair 
representation  of  a  fair  trial,   before  the  Barristers   of 
the  corps  ;  but,  where  is  the  military  code  to  justify  it  ?  , 
It  is  immaterial  whether  the  Captain  presides,  or  not ; 
they  may  assume  the  same  power,  whether  the  Com- 
mandant were  present  or  not ;  they  might  remove  the 
Commandant  himself.     But  this,  for  a  moment,  cannot 
be  contended,  the  members  of  the  corps  are  enrolled  (and 
the  names  deposited  in  the  Castle)  to  defend  the  State  in 
emergencies  ;  they  are  enrolled  under  act  of  Parliament^ 
and  they  can  only  be  discharged  under  that  act.  Suppose 
it,  then,  a  meeting  of  the  Bar ;  they,  as  such,  have  no 
right  to  expel,  nor  to  publish  their  expulsion.     Suppose 
it  the  case  of  a  private  club,  would  they  be  justified  in 
publishing  their  expulsion,  with  the  libellous  reasons, 
in  a  public  paper.     Now,   let   us  see  the   conduct  of 
Mr.  Dixon :  from  his  own  affidavit,  he  took  an  active 
part — he  swears  he  voluntarily  signed  the  resolutions  y 
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that  he  voluntarily  voted  for  them;  and  further,  he 
swears,  that,  conscious  of  the  impropriety  of  publishing 
them,  he  voted  against  publishing  them,  at  the  first 
Meeting ;  and,  he  tells,  that  notwithstanding  this  con- 
sciousness of  their  impropriety,  he  voted  for  the  publi- 
cation, at  the  second ;  and  therefore  he  cannot  say  he 
thought  he  was  doing  his  duty.  These  acts,  therefore, 
identify  him  with  the  body  5  and,  however  respectable 
the  body  may  have  been,  or  however  unanimous  they 
may  have  been,  it  is  not  less  a  libel.  It  was  a  rash  and 
unguarded  act;  and  such  I  shall  tv^r  consider  those 
resolutions;  because  one  of  two  consequences  must  fol- 
low ;  either  they  must  powder  to  dust  the  individual 
against  whom  they  are  directed,  or  if  they  fail  to  do  so, 
they  must  lose  much  of  their  weight  in  the  public 
opinion.  Which  of  those  two  are  to  take  place  in  the 
present  case,  it  is  for  subsequent  events,  and  the  womb 
of  time,  to  decide.  If  a  doubt  remains  on  your  Lord- 
ships' minds,  of  the  truth  of  the  position  I  am  laying 
down,  I  can  state  a  case  directly  in  point ;  it  is  the  case 
of  Browne  v.  Theophilus  Swift.  Much  hath  been  said 
of  the  virulence  of  Mr.  Rowe's  ill-advised  letters ;  but 
there  was  much  greater  virulence  in  Mr.  Swift's  ;  there 
were  many  provoking  words  ;  Mr.  Swift,  in  a  pamphlet, 
called  him  a  dastard  Doctor,  that  his  father  had  insulted 
him,  &c. 

Chief  Justice. — We  all  recollect,  that  the  person  ap- 
plied against  wrote  slanderous  and  scandalous  letters, 
or  writings. 

Mr.  Burroxves. — What  was  the  resolution  of  the  Bar, 
in  that  case?  It  was,  that  Mr.  Browne's  conduct  was. 
proper,  and  that  he  should  take  no  notice,  but  in  <i 
criminal  way.  Dr.  Browne  was  not  present  at  this 
meeting;  he  heard  nothing  of  it,  till  it  was  presented  to 
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him  by  four  Barristers,  who  were  appointed  for  that 
purpose.     Doctor  Browne  replied,  that  he  never  heard 
of  it  till  their  address  reached  him  ;  and  that  he  should 
always  adopt  the  wish  and   opinion   of  such  a  body. 
In  this  there  was  nothing  aspersive  on   the  character  of 
Mr.  Swift ;  yet,  when  Doctor  Browne  applied   to  the 
Court  to  grant  an  information,  it  was  refused,  because 
ofthis  publication  ;  they  alluded  to  but  one  publication, 
whereas  here  they  charge  Mr.  Rowe  with  being  the 
author  of  scurrilous  letters,    for  which    he   might  be 
indicted.     It  also  contains  an  insulting  opinion  on  him, 
and  therefore,  on  two  principles,  no  information  lies  for 
Mr.  Dixon.— -  First,  Because  he  has  published  a  libel  on 
Mr.  Rowe.     He  has,  by  the  publication,  inflamed  the 
public  mind ;  and  he  has  endeavoured  to  bring  him  be- 
fore the  Court,  a  convict  by  anticipation.— Secondly, 
Because   the   person   applying,   hath   inflicted   a    most 
grievous  punishment  already  ;  this  Court  cannot  inflict 
a  greater.     I  shall  now  cite  the   case  of  Willow  and 
Gold. — Mr.  Gold  could  not  deny  the  gross  and  offensive 
language  he  had  used  ;  but  said,  that  he  used  it  only  in 
doing  his  professional  duty,  and  a  challenge  was  sent  \ 
there,  the  offence  arose   from   the  warm   and   heated 
imagination  of  a  Barrister,  who  instantly  apologised  for 
it  j  yet,  because  Mr.  Gold  had  not  denied  his  having 
used  these  words,  the  Court  would  not  grant  him  an 
information,  when    Mr.  Willow  sent   him    a  message. 
If  Lieutenant  Ellis  applied,  he  could  obtain   no  infor- 
mation, as  the  time  is   past.     I  do   not   mean  to  cast 
a  reflection  on  either  j  they  have  both  acted   like  real 
soldiers,  and  real  stout   men,    because  they   have   not 
resorted  to  the  laws  of  honour,  for  redress  of  insults 
done  them,  for  acts  they  thought  their  duty. 

Mr.  John  Ball,  for  Mr.  Dixon,  replied.  This  motion 


249 

arises  from  a  transaction  which  took  place  on  the  20th 
July.  Mr.  Dixon  states,  that  Mr.  Rowe  committed  a 
breach  of  discipline  ;  that  Lieutenant  Ellis  reported  it 
to  Captain  King ;  that  Captain  King,  thereon*  ordered 
a  meeting  of  the  Troop,  and  directed  Lieutenant  Ellis 
to  lay  the  matter  before  the  Troop  of  Cavalry.  The 
Troop  were  of  opinion  that  Mr.  Rowe  had  committed 
a  breach  of  discipline.  Mr.  Rowe  did  apologize.  Mr. 
Ellis  came  up  to  Mr.  Rowe,  stretched  out  his  hand, 
and  hoped  every  thing  would  terminate.  Mr.  Rowe 
shook  hands,  and  shewed  no  resentment,  though  plotting- 
the  letter  of  the  8th  August.  Nothing  further  took 
place.  Mr.  Ellis  left  town  on  the  8th  of  August  fol- 
lowing. A  letter,  dated  Quin's  Hotel,  Bray,  was 
addressed  to  Mr.  Ellis,  at  Tralee.  Mr.  Ellis  got  it. 
This  letter  was  not  in  the  hand-writing  of  Mr.  Rowe, 
nor  any  part  thereof.  I  will  not  say  he  is  the  author, 
or  writer  of  it ;  but  I  will  say,  the  Court  are  bound, 
on  this  motion,  to  take  it  for  granted  that  Mr.  Rowe 
is  the  author  of  it.     I  shall  read  it  to  the  Court. 

Mr.  Solicitor  General  here  observed,  that  he  was  ready 
to  admit  that  these  letters  contained  the  most,  offensive, 
provoking,  and  indefensible  abuse  possible  j  and  there- 
fore, after  this  admission,  he  hoped  Mr.  Ball  would  not 
read  them. 

Mr.  Ball  persisted,  and  read  as  follows  : 
"  Sir,  permit  me  to  recall  to  your  recollection  an  as- 
sertion you  made  relative  to  me,  in  a  Philippic  you  were 
pleased  to  deliver  in  the  presence  of  the  whole  corps,  on 
Thursday,  the  31st  July.  Among  a  variety  of  other 
unwarranted  observations,  utterly  irrelevant  to  the  ques» 
tion  then  before  the  corps,  you  were  pleased  to  say  that 
I  had  broken  my  promise.  The  reasons  which  induced 
you  to  desert  the  region  of  your  duty,  and  to  descend 
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to  that  of  personal  invective,  I  shall  not  pretend  to  en- 
velope •,  the  veneration  1  held  the  corps  in,  collectively 
and  individually,  would  not  suffer  me  then  to  reply  to 
you  in  the  manner  your  conduct  merited  •,  I  did  not  then 
call  you  a  liar,  because  I  would  not  wound  with  so  harsh 
an  expression  the  ears  of  my  brother  soldiers,  for  whom 
I  individually  entertain  the  most  profound  respect ;  I 
did  not  then  brand  you  as  a  coward,  and  hold  you  up 
to  the  hand  of  public  scorn  to  point  at,  because  you 
were  pleased  to  sit  as  president,  and  lieutenant  of  the 
corps  ;  I  did  not  tell  you  I  considered  you  as  an  unprin- 
cipled and  profligate  adventurer,  who  wanted  to  rais6 
yourself  from  that  insignificance  which  God,  nature, 
and  your  incapacity  had  put  you  in,  by  a  prostitution  of 
yourself,  because  I  know  your  cowardice  would  make 
you  resort  to  the  corps  for  protection,  and  which  mea- 
sure, you  have  since  told  me,  you  would  resort  to,  should 
a  message  be  delivered  to  you  ;  neither  would  I,  in  their 
presence,  have  wished  to  exhibit  even  a  shadow  of  un- 
discipline,  I  have  therefore  waited  till  all  danger  is 
removed,  and  till  we  have  left  town  for  circuit.  I  shall 
now,  therefore,  proceed  to  make  that  reply  your  conduct 
necessitates  me  to  do.  I  must,  of  course,  apply  to  you 
every  one  of  those  epithets  that  my  respect  for  the  corps 
at  that  time  prevented  me  from  doing  ;  namely,  that  of 
liar,  coward,  needy,  unprincipled,  profligate  adventu- 
rer ;  who  acted  the  part  of  a  timorous  assassin,  in  skulk- 
ing under  the  protection  of  your  situation  of  being 
Lieutenant  of  the  Lawyers'  cavalry,  to  stab  that  cha- 
racter which  you  knew  you  dare  not,  which  you  had 
not  the  courage  Otherwise  to  do.  You  have  in  vain 
thought  to  shelter  yourself  under  that  character  ;  I  will 
drag  you  out  of  it ;  I  will  expose  you  to  the  world  as  aT 
*b$se  and  infamous  liar  and  coward,    It  only  remains  fo> 
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Ifre  to  beg  of  you,  that  if  there  is  any  other  epithet  of 
opprobrium  and  disgrace  you  dislike  more  than  those  I 
have  already  applied  to  you,  that  you  will  forthwith 
apply  them  to  yourself;  at  least,  I  assure  you,  if  I 
Ivnew  them,  I  would  add  them  ;  and  that  as  your  affront 
was  public,  in  the  face  of  the  corps,  so  shall  every  in- 
dividual of  it  receive  a  copy  of  this  letter,  within  one 
month  after  the  date  hereof.  One  circumstance  only 
shall  induce  me  to  suspend  that  measure.  As  it  is  not 
my  intent  to  enter  into  a  literary  altercation  with  you, 
any  letter  you  shall  send,  in  the  nature  of  a  reply,  will 
be  returned  unopened  and  unnoticed.  As  you  stated 
you  would  apply  to  the  corps  for  protection,  if  I  took 
any  hostile  step  towards  you,  you  must  be  aware  J  had 
no  other  course  left  but  the  one  I  h&ve  adopted  ;  and 
permit  me,  with  real  sincerity,  to  regret  the  necessity 
that  has  compelled  me  to  it. 

"  I  am,  Sir, 

"  Your  obedient,  humble  servant, 

"  Monday,  8th  August,  1808,  Rich.  R.  Rowe." 

«  Quin's  Hotel,  Bray?' 

Your  Lordships  perceive  (continued  Mr.  Ball)  he 
first  apologises  for  not  branding  him  with  these  epithets 
of  liar  and  coward  before,  and  he  shuts  the  door  against 
all  reconciliation,  by  declaring  that  any  letter,  in  answer, 
will  be  returned.  Lieutenant  Ellis  received  it  at  Tralee  ; 
it  was  not  possible  to  lay  it,  or  the  writer  of  it,  before 
the  corps  till  November,  for  the  corps  was  not  nume- 
rously attended  till  then.  Captain  King  accordingly, 
on  the  complaint  of  Lieutenant  Ellis,  appointed  a  Court 
of  Inquiry.  It  met;  and  Mr.  Rowe  and  Lieut.  Ellis 
attended  ;  Mr.  Ellis  stated  the  original  transaction  ;  he 
stated  the  letter  of  the  8th  of  August.     Mr.  Rowe  wa* 
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called  upon  to  admit  or  deny  the  letter ;  he  did  neither, 
but  put  in  a  special  plea  of  not  guilty  of  the  charge  im- 
puted to  him.     It   was  impossible   to   bring   evidence 
against  him,  for  Mr.  Rowe  had  acted  with  great  cun- 
ning and  caution.     After  much  investigation,  Mr.  Rowe 
was  again  called  on,  as  a  man  of  honor,  to  admit  or 
deny  the  letter.     Lieutenant  Ellis  offered  to  shake  hands 
with  him,  if  he  would  deny  the  letter.     He  put  in  a 
written  plea,  of  the  nature  I  have  stated.     The  Court 
took  time  to  deliberate  :  while  they  were  so  deliberating, 
printed  copies  of  this  letter  were  sent  to  the  Yeomanry 
Officers  of  the  different  corps  in  Dublin,  and  to  Major 
General  Sir  Charles  Asgill,  Major  General  Dunn,  &c. 
The  opinion  was,  that  they  were  warranted  in  imputing 
that  letter  to  M;.  Rowe,  and  they  recommended  Captain 
King  to  lay   it,  and  the  whole  transaction,  before   the 
Barristers  of  the  corps.     Mr.  Rowe  cross-examined  the 
witnesses  produced  ;  the  object  of  the  cross-examination 
was,  to  shew  that  Lieutenant    Ellis's  conduct  to  Mr. 
Rowe  had  been  such,  as  to  warrant  the  writing  of  such 
a  letter.     A  meeting  of  the  Barristers  of  the  corps  wus 
accordingly  held,  on  the  15th  November.     Mr.  Dixon 
states  that  he  voted  in  the  affirmative  for  the  resolutions 
then  passed.     This  meeting  was  held  in  some  court  near 
the  Chancery.      Mr.    Rowe   did   not   attend.       What 
would  he  have  attended  for  ?     When  addressed,  he  did 
not,  as  an  honorable  man,  avow  or  disavow  the  letter : 
this  meeting  was  a  full  one ;  the  letter  was  laid  before 
them,  and  also   Mr.  Rowe's  letter.     Resolutions  were 
passed  of  a  harsh  nature  ;  but  could  any  judgment  be 
too  harsh,  after  such  a   letter,  I  ask  any  man  of  honor. 
I  do  not  say  Mr.  Rowe  was  the  writer  or  author  of  this 
letter,  nor  am  I  to  be  conceived  as  speaking  my  opinion 
of  Mr.   Rowe  5  I  am  only  speaking  the  instructions  of 
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my  client ;  it  was  proposed  that  these  resolutions  should 
be  published  in  all  the  Newspapers  in  Dublin,  but  this 
was  not  agreed  to.  Some  months  after,  a  letter,  dated 
17th  March,  1804,  was  sent  to  several — 

Judge  Daly. — Has  Mr.  Rowe  any  where  denied  that 
he  was  the  author  of  those  letters  ? 

Mr.  Ball — No  ;  they  were  dated  from  Grafton-street, 
where  Mr.  Rowe  had  for  some  time  resided. 

Here  Mr.  Ball  read  the  following  letter,  as  set  forth 
in  the  affidavit,  and  addressed  to  Lieutenant  Thomas 
Ellis : 

**  Sir,  The  utter  contempt  which  I,  in  common  with 
every  other  gentleman,  must  entertain  for  a  branded 
and  stigmatized  coward,  would  have  secured  you  from 
any  further  chastisement  from  me,  had  you  not  taken 
advantage  of  my  absence  to  mislead  some  Barristers, 
whose  characters  I  esteem,  whose  honorable  feelings  I 
know,  by  falsehoods  the  most  base  and  unfounded,  into 
an  opinion,  unwarranted  by  the  real  facts  of  the  casef 
and  directly  contrary  to  the  truth  ;  that  one,  devoid  of 
those  honorable  feelings  known  only  to  gentlemen,  and 
which  they  alone  experience,  and  which  deprived  of, 
dwindles  the  gentleman  into  the  despicable  character  of 
poltroon,  should  resort  to  mean  falsehoods,  to  raise  a 
sanctuary  for  his  cowardice  and  ill  conduct,  I  naturally 
expected  ;  and  business  of  importance  having  compelled 
my  absence  for  some  weeks  from  this  country,  gave  you 
that  opportunity ;  and  you,  by  a  foul  and  calumnious 
misrepresentation  of  the  circumstances  which  gave  rise 
to  my  letter  of  the  8th  of  August  last,  induced  many 
into  a  misconception  of  the  whole  transaction.  But  such 
a  sanctuary  is  short  lived  ;  and  how  indignant  will  these 
gentlemen  be,  when  they  learn  the  real  circumstances  of 
the  case,  and  the  means  used  to  deceive  them  !    Unpro- 
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voked,  instigated  by  envy  and  malice  only,  you  insulted 
me,  as  an  individual ;  you  told  me,  in  the  presence  of 
several  gentlemen,  I  had  broken  my  promise  ;  that,  on 
a  former  occasion,  I  had  appeared   a  disgrace  to  the 
corps,  before  I  had  even  joined  it  *,  that,  at  the  best,  my 
conduct  was  suspicious  ;  and  that  only  because,  in  com- 
mon with  the  majority  present,'  I  could  not  procure  my 
uniform,  &c  in  one  day.     You  dared  not  have  said  so 
out  of  your  sanctuary;  for  you  know,  if  you  did,  you 
would   have   instantly  received  personal   chastisement. 
Conscious  of  that,  on  my  remonstrance  to  you  in  private, 
you  apologised  to  me  for  the  unfounded  calumny  ;  and 
further,  you  offered,  on  my  demand,  to  satisfy  those 
feelings  you  had  offended,  by  apologising  at  the  head  of 
the  Lawyers'  cavalry  ;  and  assured  me,  that  you   acted 
so  not  from  conviction,  but  because  it  was  thought  ne- 
cessary to  make  an  example  of  some  one,  and  I  was 
pitched  on.     I  departed.     I  consulted  some  gentlemen. 
I  returned,  and  acquainted  you  that  I  would  rest  satis- 
fied therewith,  and  that  the  business  should  terminate. 
You,  having  first  introduced  a  third  person,  with  a  request 
that  he  might  be  present,  then  informed  me,  that  on 
farther  consideration,  you  were  determined  not  to  apo- 
logise, unless  I  declared  I  had  no  hostile  intent,  in  case 
you  refused.     I  stated,  such  was  impossible.     I  pressed 
you  to  receive  a  message.     You  declared  you  would 
not  ;  that  should  one  be  delivered  to  you,  you  would 
state  it  to  the  corps,  and  apply  to  them  to  protect  you, 
as  their  officer  ;  and,  that  you  would  not  give  me  any 
meeting.     I  observed  how  ungentlemanlike  it  was,  first, 
to  wound  my  feelings,  by  unwarrantable  and  false  asser- 
tions, and  to  acknowledge  it,  and  make  atonement,  by 
apology,    and   afterwards  retract  that  apology,  unless 
every  hostile  step  was  waved  j  and,  at  th«i  same  time 
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declare,  that  if  a  challenge  was  sent  you,  or  other  hos- 
tile step  resorted  to,  you  would  not  accept  it,  but  defend 
yourself  by  a  complaint  to  the  corps.     Magnanimous 
officer  !    I  appeal  to  every  gentleman  of  honor,  if  your 
conduct  did  not  then  merit  any  thing  I  could  say  or 
do.     Two  days  after  the  insurrection,  you  told  me,  as 
you  acknowledged,  without  foundation,  that  my   con- 
duct was  suspicious,  before  I  had  received  my  arms  or 
accoutrements,  or  before  I  had  an  opportunity  of  doing 
duty.     You  wounded  my  feelings  as  a  gentleman  j  you 
refused  to  apologise;  and  you  acknowledged  you  had 
not  the  courage  to  fight  me,  or  give  me  the  satisfaction 
of  a  gentleman.      Your  character   developed  itself  to 
me.     I  saw  you  a  coward  in  your  heart ;  a  slanderer  in 
your  tongue  ;  a  vain,  empty  boaster  in  your  words.     I 
saw  you  would  take  every  advantage  you  could  •,  that, 
if  a  message  was  delivered  to  you,  you  would  prosecute 
me.     I  appeal  to  your  subsequent  conduct  for  the  truth 
of  that  opinion.     I  therefore  wrote  the   letter    of  the 
8th  of  August ;  I  glory  in  having  written  it.     I  regret 
only,  that  my  mind  would  not  furnish  me  with  epithets 
more  abusive,  more  scurrilous,  more   hurting  to  your 
feelings,  than  those  I  therein  used.     On  the  receipt  of 
it,  you  flew  like  a  maniac  about  the  streets  of  Tralee; 
you  shewed  it  to  every  one  ;  you  complained  that  you, 
an  officer,  was  called  to  an  account,   by  a  private  j  you 
implored  their  protection.     You  enclose  the  original  to 
Clonmel,  never  daring   to  go  there  till  informed  I  wa3 
not  there.     You  enclose  a  copy  of  it  to  Captain  King. 
You   skulked  in  the  country  for  near  four  months  ;  at 
last,  you  muster  up  courage  enough  to  come  to  Dublin. 
You  hide  yourself.     You  break  private  confidence,  and 
read  to  several,  a  letter  wrote  in  confidence  to  you.     At 
last,  you  call  for  a  Court  of  Inquiry,  avowing  your 
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honorable  intent  to  prosecute  me  in  the  King's  Bench, 
if  I  should  avow  the  letter.     You  Call  on  me,  as  a  pri- 
vate, for  writing  an  unsoldier-like  letter   to  you,    an 
officer  j  that  was  the  written  charge.     This  Court  was 
composed  of  honorable  men ;  and  I  regret  only  its  con- 
stitution and  nature  being  barely  to  inquire,  as   they 
themselves  informed  me,  whether  there  were  any  grounds 
for  calling  a  court  martial ;  together  with  your  account 
of  taking  an  advantage,  in  a  legal  way,  of  every  thing 
that  might  drop  from  me  ;  and  my  wish  to  have  a  court 
martial  on  each  of  us,  and  which  I  had  all  along  solicited, 
and  I  regret  extremely  that  it  has  never  yet  been  called, 
would  not  permit  me  to  go  into  a  defence ;  unable  to 
administer  an  oath,  to  enforce  the  attendance  of  wit- 
nesses,  or   answer  to   questions    put   by   me,    as   was 
actually  the  case,   as  to  one  question  pressed  by  me. 
The  Court,  however,  even  in  their  ex  parte  report,  did 
not  think  there  were  grounds  for  a  court  martial,  but 
advised  a  reference   to  the  Barristers  of  the  corps,   a 
body   of  them*   whose   opinion,   when   they  have   the 
means  before  them  of  forming  it,  I  shall   always  pay 
every  attention  to.     A  meeting  of  some  Barristers  of 
the  corps  was  held,  pursuant  to  their  advice.     An  im- 
portant business,  sudden  and   unexpected,  occurred  ; 
and  forcing  me  to  depart  instantly  for  London,  ren- 
dered  it  impossible  for  me  to  attend.    I  wrote  to  Cap- 
tain King,  informing  him   of  it,   and  begged  of  him, 
that  the  matter  might  not  be  discussed  till   I   could 
attend,  and  calling  on  him  to  lay  all  the  facts  before 
the  Commander  of  the  Garrison,  or  other  proper  officer, 
that  he  might  call  a  court  martial   thereon,  if  he  saw 
any  thing  improper  in  my  conduct,  or  in  Mr.  Ellis's ; 
but,  you  were  afraid,  if  that  was  done,  that  your  false- 
hoods would  be  detected  j  that  your  cowardice  would 
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appear  j  that  it  would  not  be  considered  as  adviseable, 
that  a  man,  who  wanted  the  common  feelings  of  a  gen- 
tleman, into  whose  breast  no  words  could  infuse  a  single 
spark  of  courage,  or  a  ray  of  spirit,  should  continue  an 
officer  in  his  Majesty's  service ;  they  might,  perhaps, 
question  your  courage  in  the  field  of  battle.  You, 
therefore,  exulted  in  the  opportunity  my  absence  gave 
you ;  and,  though  a  great  number  were  for  postponing 
the  consideration  of  the  business  until  I  could  attend, 
yet  did  you,  by  falsehoods  the  most  base,  by  untruths 
the  most  unfounded,  warp  the  opinion  of  several.— 
Among  other  gross  falsehoods,  you  stated  that  you  had 
offered  to  fight  me ;  that  you  had  gone  to  Clonmel, 
and  waited  there  two  days,  in  hopes  of  meeting  me  ; 
though  scarce  twenty-four  hours  had  elapsed,  since  you 
had  stated  to  the  Court  of  Inquiry,  that  you  told  me 
you  would  not  fight  me,  and  that  you  would  apply  to 
the  corps  to  protect  you,  if  I  should  send  you  a  message; 
and  though  you  stated  you  had  sent  the  original  letter 
to  Clonmel,  which,  surely,  you  would  not  have  done, 
had  you  been  there  yourself,  or  intended  going.  Be- 
sides, you  had  determined,  at  Tralee,  not  to  fight,  or 
to  go  to  Clonmel  •,  and  will  any  man  believe,  that  one 
who  had  received  such  a  letter,  without  annihilating  its 
author,  would  be  likely  to  be  endowed  with  those  sen- 
sations which  gentlemen  feel  when  they  receive  an  in- 
sult. Would  any  man,  not  deaf  to  every  call  of  honor, 
not  callous  to  every  gentlemanly  feeling,  have  resorted 
to  his  situation  of  officer,  to  screen  himself  from  a  per- 
sonal account  for  his  ill  conduct.  Did  his  Royal  High- 
ness, the  Duke  of  York,  resort  to  it,  when  he  fought 
with  Colonel  Lenox,  an  officer  in  his  regiment  ?  But 
cowardice,  though  you  despise  the  object,  yet,  as  an 
infirmity,  which  cannot  be  helped,  may  be  pitied  ;  but, 
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to  deceive  honorable  men  with  such  falsehoods,  and  take 
advantage  of  my  absence  to  prejudice  their  minds,  was 
not  the  conduct  of  a  gentleman,  was  not  the  part  of  a 
man  of  courage,  and  ill  became  the  honorable  character 
of  an  officer.  Was  it  candid ;  was  it  honorable ;  would 
a  gentleman  have  drawn  up  resolutions  before  the 
meeting  was  had,  and  go  about  the  Hall,  soliciting  the 
support  of  every  Barrister  to  them,  before  the  business 
had  been  laid  before  them,  or  any  thing  to  guide  their 
opinion ;  and  all  this,  to  skulk  from  a  court-martial, 
which  I  had  demanded  on  you,  for  behaviour  unbecom- 
ing a  gentleman  and  an  officer  ;  and  to  which  charges, 
if  it  shall  be  called,  I  shall  add  a  subsequent  one,  of 
cowardice.  If  I  have  done  wrong,  I  challenge  prosecu- 
tion before  any  civil  or  military  tribunal.  I  defy  im- 
putation ;  I  defy  your  calumnies,  your  lies,  your  false- 
hoods. I  shall  conclude,  with  solemnly  protesting  I  did 
not  think  it  possible  to  meet  with  so  unparalleled  a  liar, 
so  unparalleled  a  coward,  so  unparalleled  a  villain,  as 
your  conduct  proves  you  to  be.  Nor  is  your  late  heroic 
resolution  of  prosecuting  me,  should  I  send  a  message 
to  you,  unknown  to  me  ;  but,  should  you  determine  to 
Seek  a  personal  satisfaction  for  your  injured  feelings, 
rest  assured  you  shall  be  gratified.  Nor  am  I  singular 
in  my  opinion  of  your  conduct ;  for  I  find,  that  in  con- 
sequence of  similar  behaviour,  adopted  by  you  towards 
Some  of  the  most  respectable  and  honorable  gentlemen 
of  the  corps,  they  have  resigned. 

«'  I  am,  Sir,  your's,  &c. 
«  March  17th,  1804,  Rich.  R.  Rowe." 

<e  41,  Grafton- street,  Dublin" 

This  second  letter  was  sent  to  several — "  branded 
and  stigmatised  coward— sanctuary— personal  chastise- 
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ment— magnanimous  officer,  your  character  developed 
itself;  I  saw  you  a  coward  in  your  heart,  a  slanderer  in 
your  tongue,  a  vain  empty  boaster  in  your  words ;  I 
glory  in  having  written  it.  I  regret  only  that  my  mind 
could  not  supply  me  with  epithets  more  scurrilous,  more 
abusive,  more  hurtful  to  your  feelings,  than  those  I 
therein  used/'  Surely  the  writer  of  this  had  dipped  his 
pen  in  gall.  "  On  the  receipt  of  it,  you  flew  like  a  maniac 
about  the  streets — you  remain  in  the  country  for  near 
four  months — you  hide  yourself — you  read  to  several, 
a  letter  wrote  in  confidence  to  you."  I  suppose  the  au- 
thor meant  the  letter  of  the  8th  August. 

Judge  Daly.—-!  think  it  is  disgusting,  it  is  so  abusive. 

Chief  Justice  Dowries. — After  the  receipt  of  the  first 
letter,  he  could  have  formed  no  idea  of  meeting  him  any 
where  but  in  bedlam. 

Mr.  Ball. — Another  letter,  of  the  30th  April,  next 
appears. 

Judge  Daly. — Is  it  possible,  another  ! 

Mr.  Ball. — Still  more  galling,  still  more  hurtful  to 
the  feelings  of  Mr.  Ellis,  than  either  of  the  other  two. 
It  is  as  follows  : 

"  Sir,  The  insignificance  into  which  you  are  dwin- 
dled, the  contempt,  the  constant  and  inseparable  com- 
panion of  cowardice,  falsehood,  and  villany,  which  now 
does,  and  for  ever  will  attend  you,  in  your  walk  through 
life,  would  have  put  you  beneath  any  further  notice  from 
me,  had  not  your  meanness,  in  pretending  you  had  not 
received  my  letter  of  the  17th  March  last,  induced  me 
to  add  a  few  observations  to  those  therein  contained  ; 
but  this  dastardly  subterfuge  will  not  avail  you.  Num- 
bers have  received,  and  shall  receive  copies  of  it.  I  can 
name  those  you  shewed  it  to,  and  I  have,  ere  your 
receipt  of  this,  posted  it  in  all  the  conspicuous  places  in 
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Dublin,  and  even  on  your  own  door.    You  will  be 
pointed  at  as  you  pass  along  the  streets ;  you  are  de- 
graded beneath  the  rank  of  a  gentleman  ;  you  dishonor 
the  honorable  profession  you  belong  to ;  the  Bar  will 
despise  you  ;  gentlemen  will  shun  you  ;  you  are  beneath 
notice.     It  hurts  my   own  feelings,  as  a  gentleman,  to 
see  you  so  degraded ;  but  you  forced  it  on  me.     Why 
insult  me  so,  that,  as  a  gentleman,  I  could  not  bear  it  ? 
Why  compel  me,  again  and  again,  to  brand  you  with  the 
epithets  of  despicable  rascal,  unparalleled  villain,  unparal- 
leled coward,  unparalleled  liar !  and  which  it  is  more  hurt- 
ful  to  my  feelings  to  utter,  than  it  is  (as  the  event  has 
proved)  for  your's  to  hear.     But  why,  above  all,  by  your 
calumnies,  by  your  lies,  by  your  villanies,  by  your  noto- 
rious and  contradictory  falsehoods,  deceive  some  of  those 
honorable  men  who  adorn  the  profession,  and  add  addi- 
tional honor  to  what  was  honorable  before,  into  an  opi- 
nion, which,  I  thank  God,  there  is  not  one  of  them  but 
must  be  convinced  was  erroneous  and  mistaken,  and  arose 
from  deceit  and  misrepresentation.     I  again  challenge 
you  to  prosecute  me ;  but  you  dare  not  resort  to  the 
King's  Bench  ;  for  you  know,  first,  that  if  you  stated 
the  real  facts  of  the  case,  that  great  and  enlightened 
Court  would  not  grant  an  information,  because  the  in- 
sult originated  with  you  ;  and  secondly,  if  by  oath  you 
should  attempt  to  support  the  false  and   calumnious 
statements  you  have  made,  you  are  well  aware  of  the 
abhorrence  that  the  law  holds  the  detestable  crime  of 
perjury  in,  and  the  sure  and   certain  punishment  that 
awaits  it ;  and  therefore  you  dare  not  resort  to  that 
Court,  on  your  own  evidence.     Neither  dare  you  call 
for  a  Court  Martial  on  me,  because  you  know  military 
and  honorable  men  compose  it ;  and  I  should  be  honor- 
ably acquitted  of  any  charge  you  could  prefer  against 
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me,  and  would  be  reported  to  have  acted  properly,  and 
as  a  gentleman  should   have  done.     You  well  know  the 
slightest  imputation  cannot  be  cast  on  me  ;  that  I  defy 
the  tainted  breath  of  calumny  ;  neither  dare  you  call  it 
on  yourself,  on  the  charges  exhibited  against  you,  and 
delivered  to  Captain  King,  (a  real  and  honorable  gen- 
tleman)  because  you  know   you  would  be   convicted  of 
cowardice,  and  of  conduct  unbecoming  a  gentleman  and 
an  officer  ;   and  you  would   be   reported  as  unqualified 
and  unfit  any  longer  to  serve  his  Majesty  ;  and  therefore 
I  know  you  will  skulk  from  every  honorable  investiga- 
tion of  the  business,  and  that  you  will  resort  only  to  a 
prosecution,  when  you  can  do   so   without  subjecting 
yourself  to  a  cross-examination  ;  and  in  that  case,  I  am 
well  aware  of  your  resolution,  from  the  most  authentic 
information,  to  prosecute  me.     I  shall  conclude,  with 
repeating  two  observations  contained  in  my  last :  First, 
that  your  ungentleman-like  conduct  to  some  of  the  most 
respectable  .and  honorable  gentlemen,  I  believe  possible 
to  meet  with,  made  them  resign.     Secondly,  that  you  are 
the  most  despicable  rascal,  the  most  contemptible  rep- 
tile, the  most  contemptible  liar,  the  most  unparalleled 
coward,  the  most  unparalleled  villain,  I  believe,  in  the 
habitable  globe ;    but,    notwithstanding  the   degraded 
situation  you  are  in,  notwithstanding  you,   and  your 
character,  are  so  sunk   in  the  estimation   of  every  real 
gentleman,  yet  will  I  give  you,  (what,  I  dare  say,  every 
one  who  knows  you,  thinks  with  me,  you  have  neither 
the  spirit,  nor  the  feelings,  to  demand)  any  meeting,  or 
satisfaction  becoming  a  gentleman  to  give,  whenever  you 
please  to  call  for  it. 

t(  I  am,  Sir,  your's,  &c. 
"April  20th,  1804,  Richard  R.  Rowe." 

"41,  Graf  ton-street,  Dublin." 

M  m 
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srP.  S.  As  you  might  wish  for  a  conple  of  the 
printed  copies  of  my  last  letter,  to  distribute  amongst 
your  friends,  I  enclose  them  to  you.  You  must  excuse 
the  inaccuracy  of  the  printer ;  but  you  can  supply  the 
words  omitted  or  mistaken,  by  reference  to  the  original* 
I  should  also  inform  you,  that  I  am  necessitated,  by 
business,  to  be  in  London  before  the  third  of  May  ;  I 
therefore  shall  leave  this  on  Tuesday  or  Wednesday 
next,  and  which,  indeed,  has  compelled  me  to  be  more 
urgent  on  your  feelings  than  I  should  otherwise  be» 
but  I  hope  not  to  be  detained  above  a  fortnight  there." 

Mr.  Ball, — These  letters,  so  strongly  marked  witk 
the  fury  of  passion — 

Judge  Daly. — They  arise  from  a  passion  of  a  much 
higher  kind  than  fury. 

Mr.  Ball.-~ rThen,  those  maniac  letters,  as  your  Lord- 
ship suggests,  those  confidential  epistles,  reflecting  sp 
strongly  on  the  character  and  honor  of  Lieutenant 
Ellis,  were  widely  diffused  *,  in  consequence  thereof 
several  gentlemen  signed  a  requisition  to  the  Captain* 
to  call  the  corps  together  on  the  24th  April.  Accord- 
ingly such  a  meeting  was  held ;  and  they  came  to  a 
resolution  to  publish  their  former  resolutions.  Mr. 
Dixon  was  Quarter-master ;  and,  on  the  25th  April, 
Captain  King  gave  him  orders  to  publish  same. 

Chief  Justice. — We  are  forced  to  be  in  the  Exchequer 
Chamber  at  two  o'clock ;  and  we  will  hear  you  to- 
morrow. 

Adjourned  to  Thursday,  I4th  June,  1804. 

Thursday.— Mr.  Ball  proceeded  :  I  yesterday  stated 
as  far  as  the  second  resolution.  On  the  24th  April,  a 
meeting  was  held,  to  take  into  consideration  certain 
scurrilous  papers,   circulated  in  the  city  of   Dublin. 
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Printed  papers  were  posted ;  and  to  shew  what  credit 
they  deserved,  this  second  resolution  was  passed.  On 
the  25th,  Mr.  Dixon  received  directions,  as  Quarter- 
master, from  Captain  King,  to  have  those  resolutions 
published  in  the  public  papers.  The  Lawyers'  cavalry 
is  under  the  command  of  Captain  Doyne.  Mr.  Dixon 
shewed  him  the  resolutions  ;  he,  on  being  shewn  them, 
expressed  his  approbation  of  them,  and  directed  him  to 
publish  them.  Mr.  Rowe  had  gone  before  ;  and  all  the 
papers  refused  to  accept  them,  except  the  Dublin  Even- 
ing Post,  and  Hibernian  Telegraph.  Mr.  Rowe  knew 
he  was  Quarter-master.  About  an  hour  after  the  re- 
ceipt of  those  resolutions,  and  the  order,  Mr.  Rowe, 
being  apprised  of  the  order,  cautioned  Mr.  Dixon  not 
to  publish  them,  as  they  would  excite  him  to  a  breach 
of  the  peace  (and,  indeed,  it  would  not  be  very  difficult 
to  excite  Mr.  Rowe  to  a  breach  of  the  peace).  This 
conversation  was  not  irritating.  Mr.  Rowe  fairly, 
coolly,  and  candidly  apprised  him,  that  he  was  acting  a 
part,  not  warranted  by  law,  and  illegal.  The  "  Dublin 
Evening  Post"  refused  to  publish  them.  Thereon,  Mr. 
Dixon  left  a  written  order  to  publish  them.  Mr.  Rowe, 
shortly  after,  came  up  to  him,  and  asked  him,  whether 
he  had  endeavoured  to  procure  their  publication ;  and, 
on  Mr.  Dixon  replying  he  had,  Mr.  Rowe  asked  him, 
what  was  the  best  mode  of  insulting  a  gentleman  ;  whe- 
ther spitting  in  his  eye  was  not  a  good  mode  ?  About 
three  o'clock,  the  same  day,  Mr.  Rowe  came  into  the 
Court  j  and,  not  acting  under  passion,  nor  irritated  and 
goaded  in  his  feelings,  with  a  deliberate  determination  to 
challenge,  if  it  would  be  accepted,  and,  at  all  events,  to 
insult  him,  asked  him,  if  he  should  receive  a  message, 
would  he  fight  him  fairly,  or  take  legal  advantage  of  it  ? 
Mr.  Dixon  replied,  that  he  would  give  him  no  answer  ; 
whereon  Mr.  Rowe  replied,  that  whatever  answer  ho 
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gave,  it  would  not  be  the  answer  of  a  gentleman. 
Words,  among  gentlemen  of  honor,  like  Mr.  Rowe  and 
Mr.  Dixon,  are  conceived  to  carry  a  direct  challenge. 
This  is  the  second  personal  insult ;  spitting  in  the  eye 
being  intended  as  a  direct  personal  insult.  Next  day, 
Mr.  Dixon  came,  with  an  affidavit  prepared  ;  when  Mr. 
Rowe  again  insulted  him  ;  he  told  him,  he  wondered 
how  so  great  a  scoundrel,  and  rascal,  would  appear  in 
the  Courts,  after  having  signed  a  libel  on  him,"  in  pub- 
lishing these  resolutions.  Mr.  Dixon  swears  he  acted 
only  as  an  officer.  I  now  come  to  the  supplemental 
affidavit.  This  states,  that  on  the  first  of  June,  1804, 
Mr.  Rowe  and  Mr.  Dixon  were  both  at  the  play. 
That  Mr.  Rowe  cast  an  expressive  look  at  him,  darting 
both  his  eyes  at  him,  and  said  to  another,  You  are  not 
under  the  protection  of  any  Court  ?  Mr.  Rowe  does  not 
deny  the  expression,  but  does  state  that  he  did  not  al- 
lude to  him  in  the  expression.  There  is  another  sup- 
plemental affidavit,  to  shew  that  the  personal  insult  and 
challenge  to  fight,  was  given  before  the  indemnity  ;  he 
states  that  he  merely  took  them  to  the  office  of  the 
"  Dublin  Evening  Post,"  but  did  not  use  any  impor- 
tunity. 

Judge  Daly. — Did  he  not  say  the  Lawyers'  corps 
would  indemnify  the  Printers  ? 

Judge  Osborne. — Does  Mr.  Rowe's  affidavit  state  that 
there  was  an  indemnity  ? 

Mr.  Ball — It  does.  On  the  25th  of  April,  Mr. 
Dixon  went  to  the  "  Dublin  Evening  Post"  office  ;  he 
left  an  authentication  thereof,  and  signed  his  name,  &c. 
On  the  26th,  the  first  insult  was  given,  in  the  morning  $ 
about  three  o'clock  in  the  afternoon  the  second  insult  was 
piven  ;  he  used  no  importunity  to  have  them  inserted ; 
he  gave  them-  no  indemnity  ;  he  received  from  Captam 
|Cipg,  on  the  27th,  an  order  to  indemnify. 
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Judge  Daly* — What  order  did  he  receive  ? 

Mr*  Ball. — He  swears  that  he  received  an  order  front 
Captain  King  to  indemnify  the  several  Newspaper  offices. 
After  he  received  the  order,  and  before  he  had  gone 
about  to  execute  it,  he  received  the  second  insult^  he 
did  obey  the  order,  and  did  offer  the  indemnity.  Mr. 
Rowe,  on  the  28th  of  April,  inserted  a  reply  to  these 
resolutions  •,  but  what  that  answer  was,  or  the  nature  of 
it,  does  not  appear  in  the  supplementary  affidavit,  and 
which  Mr.  Rowe  has  not  answered,  though  he  had  the 
opportunity.  Mr.  Dixon  swears  that  he  believes  Mr. 
Rowe  did  not  know  of  the  indemnity,  till  he  offered  the 
counter  declaration  for  insertion. 

Judge  Osborne* — How  is  the  fact  of  the  indemnity 
stated  in  Mr.  Rowe's  affidavit,  and  also  Mr.  Dixon's  ? 

Mr.  Ball  — -Mr.  Rowe's  answer  is,  that  on  going  to 
the  "  Dublin  Evening  Post"  office,  he  was  informed, 
that  these  resolutions  would  be  inserted  in  that  night's 
Evening  Post,  oh  the  importunity  and  offer  of  indemnity 
of  Mr.  Dixon.  Mr.  Dixon  says,  it  was  not  till  after  the 
publication,  that  he  offered  indemnity.  Before  I  pro- 
ceed with  my  observations  on  the  law  of  the  case,  I  am 
to  observe,  that  Mr.  Rowe  does  not  any  where  admit 
himself  the  author  or  writer  of  those  letters,  and  there- 
fore none  of  my  observations  are  to  be  considered  as 
applied  to  him.  I  take  it  to  be  an  undeniable  principle, 
that  if  one  gentleman  challenges  another  to  fight,  it  is  a 
matter  of  course  for  this  Court  to  award  an  information. 
We  are,  therefore,  first  to  consider  whether  there  are 
any  circumstances  in  this  case  to  prevent  its  interference. 
Will  any  man  doubt  that  the  conversation  which  Mr. 
Rowe  addressed  to  Mr.  Dixon,  asking  him  how  he 
would  act  if  he  received  a  message  ;  and  afterwards 
telling  him,  in  the  face  of  the   public,    that  he  was  a 
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scoundrel  and  a  rascal,  did  amount  to  a  challenge  t® 
fight  ?  Let  us  now  see  what  are  the  cases  of  challenges 
out  of  this  rule.  First  case  of  exception,  is,  when  the 
prosecutor  hath  misconducted  himself;  but  they  do  not 
venture  to  put  the  case  upon  that  ground.  The  Coun- 
sel admitted  that  Mr.  Dixon's  and  Mr.  Ellis's  conduct 
has  been  honorable  ;  Mr.  Howe  does  not  deny  it ;  Mr. 
Rowe  can  shew  nothing  in  which  Mr.  Dixon  has  not 
acted  as  a  gentleman.  Here  was  a  challenge  to  fight 
repeatedly  given  5  they,  however,  have  resorted  to 
another  ground ;  they  say,  that  the  conduct  of  the  corps 
and  of  Mr.  Dixon  was  not  legal ;  that  these  resolutions 
contained  certain  informable  and  libellous  expressions.; 
but  will  your  Lordships  be  swayed  by  their  notions  of 
technical  law  ?  There  is  no  case  where  a  prosecutor, 
coming  in  with  free  hands  and  a  clear  conscience,  hath 
been  refused  this  interference  of  the  Court.  The  Court 
will  not,  in  this  indirect  way,  dispose  of  this  question. 
Would  honorable  men  continue  in  that  association  ?  If 
they  must  associate  with  one  to  libel  them  in  that  way, 
what  indiscipline  would  it  introduce  !  Mr.  Rowe,  while 
in  the  act  of  shaking  hands,  meditated  this  letter,  in 
which  he  makes  an  apology  for  not  having  branded  him 
at  that  time.  Is  it  now  to  be  contended,  that  the  whole 
corps  were  bound  to  resign,  and  to  give  up  their  sup- 
port at  that  critical  time,  to  the  Government,  or  to 
associate  with  Mr.  Rowe.  What  was  his  conduct  ?-r- 
He  puts  in  a  plea  of  not  guilty,  and  calls  on  them  to 
prove  their  charge.  Will  any  man  say  they  were  not 
justified  ?  The  King  versus  Swift  has  been  cited  in  sup* 
port  of  this  doctrine  5  but  that  case  is  very  distinguish- 
able from  the  present.  Doctor  Browne  did  not  resort, 
in  the  first  instance,  to  this  Court, 

justice  Boxmesi—lt  does  not  appear  that    Doctor 
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Browne  had  any  previous  knowledge  of  the  Resolu- 
tions. 

Mr,  Ball, — If  Mr.  Ellis  was  to  apply  for  informations- 
as  to  the  ground  of  those  letters,  there  might  be  an 
analogy.  But,  the  case  of  Holmes  and  Hamilton  fully 
answers  this  case.  What  did  the  Lawyers'  corps  do 
in  this  case  ?  They  declared  their  opinion  of  Mr.  Rowe. 
Mr.  Holmes  was  a  member  of  the  North- East  Bar  5 
he  was  a  Barrister,  and  had  gone  circuit ;  the  Bar  of 
that  Circuit  came  to  a  resolution  to  exclude  any  one 
who  had  not  taken  up  arms  for  his  country. 

Judge  Osborne*— There  was  no  publication  in  that 
case. 

Mr.  Ball, — No ;  but  the  Resolution  was  entered  on 
the  books,  and  handed  down  to  posterity.  What  was 
the  Resolution  ?  it  was  to  exclude  him  from  a  profes- 
sion, by  which  he  had  made  his  livelihood ;  the  object 
was,  to  exclude  him  from  the  Bar.  Is  that  to  be  put 
into  comparison  with  Mr.  Rowe's  case  ?  Mr.  Rowe 
was  guilty  of  a  breach  of  discipline ;  he  writes  those 
venomous  letters  ;  they  do  not  exclude  him  from  his  pro- 
fession ;  they  leave  that  door  open  to  him.  Mr.  Ha- 
milton came  forward  ;  and,  in  a  manner  very  marked, 
said,  that  Mr.  Holme9  was  a  stranger.  Mr.  Holmes 
eaid,  he  had  exercised  a  right  of  private  judgment ; 
that  he  had  not  joined  them  ;  he  did  think  it  proper  to 
do  so.  This  was  in  reply  to  an  observation  of  Mr.  Ha- 
milton, who  had  observed,  that  there  was  a  gentleman 
present  who  had  not  assigned  good  reason  why  he  had 
not  joined  them. 

Chief  Justice  Dowries. — This  was  the  ease.  The 
North-East  Bar  came  to  a  resolution  to  exclude  any 
one  from  their  society,  who  had  refused,  or  who  had 
not  taken  up  arms  as  a  yeoman,  from  improper  motives ; 
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thge  resolution   was  not  specific;   it  was  not  pointed 
against  Mr.  Holmes.     At  a  meeting  of  the  North-East 
Bar,  Mr.  Hamilton   observed,  now  was  the  time  for 
any  Gentleman  to  say,   why  he   did  not  join  ;  several 
did  so  ;  Mr.  Holmes  did  not  do  so,  bat  made  a  reply, 
which  was  not  relished  by  the  Meeting ;  he  said  he  had 
exercised  his  right  of  private  judgment,  and  that  he  had 
resigned,  and   given  up   his   arms,  in    consequence  of 
some  regulations  adopted  towards  the  yeomanry,  which 
he  disapproved  of.     He  instantly   left  the  room,  and 
sent  Mr.   Hamilton   a  message   to  fight.     The  Court 
granted   the  information,  because  the  motion  of  Mr. 
Hamilton  was  not  specific,  or  pointed. 

Mr.  Ball. — But  he  was  the  instrument  of  the  body, 
as  in  this  case  Mr.  Dixon  is.     Much   has   been  said 
about  Mr.  Rowe  being  urged  on  by  uncontrolable  feel- 
ings ;  but,   surely,  when  Mr.   Dixon   has  done  nothing 
wrong,  that  will  not  be  a  sufficient  excuse.     I  now  come 
to  the  ground  that  the   corps  was  wrong,    and   that,  ' 
therefore,  this  Court  cannot  grant  1m  information.     If 
this  be  so,  is   not  every  other  gentleman  in  the  same 
predicament  ?  How  can  this  case  be  distinguished  from 
Captain  King's,  and  the  other  gentlemen  ?  The  majority 
of  the  corps  were  for  it  -9  what  further  misconduct  is 
there  in  the  case  of  Mr.  Dixon ;  or  will  this  Court  put 
out  of  its  protection,   and  the  protection  of  the   law, 
those   gentlemen  who    moved   those   resolutions,  who 
voted  for  them,  or  Captain  King,  who  signed  them  ? 
Though  the  corps  acted  wrong  in  coming  to  those  reso- 
lutions ;  though  the  mover,  seconder,  &c.  Were  wrongs 
yet  surely  some  allowance  must  be  made  for  Mr.  Dixon, 
who  acted  only  under  orders  ;  unless  you  say  Mr.  Dixon 
was  bound  to  refuse  to  obey  them.     And  is   it  for  Mr. 
Rowe,  the  author  of  those  libellous  letters,  to  say  this 
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publication  was  a  libel ;  is  it  for  Mr.  Rowe  to  say  tliis^ 
who,  by  libelling  their  officer,  libelled  the  whole  corps" 
If  your  Lordships  refuse  this  information,  you  tell  Mr. 
Rowe,  he  may  go  about  and  challenge  every  member  of 
that  corps.  You  render  every  member  of  that  corps 
liable  to  be  insulted,  and  you  take  away  every  redress  ; 
and  all  this  in  favour  of  Mr,  Rowe,  a  delinquent  of  the 
corps.  Can  any  difference  be  shewn  between  Mr. 
Dixon,  who  obeyed  orders,  and  Captain  King,  who 
issued  them,  or  any  other  member.  If  your  Lord- 
ships refuse  this  information,  what  encouragement  do 
you  hold  out  to  all  the  other  yeomanry  corps  ;  indeed, 
that  Mr.  Rowe  has  the  right  to  challenge  any  one  re- 
prehending him  for  acts  of  the  greatest 'provocation  and 
misconduct  to  the  corps.  The  case  of  the  King  versus 
Willow,  doth  not  at  all  apply. 

Mr.  Solicitor  General,  (the  present  Right  Honorable 
William  Conyngham  Plunket). — I  feel  great  difficulty 
in  addressing  the  Court,  from  the  very  powerful  ap- 
peal that  has  been  to  its  feelings,  by  Mr.  Ball,  from  the 
able  and  impressive  address  to  their  compassion.  I 
stand  here  as  the  advocate  of  Mr.  Rowe,  to  shew,  not 
that  he  has  not  been  guilty  of  some  misconduct,  for  he 
acknowledges  he  has  acted  wrong  in  challenging  Mr. 
Dixon,  and  for  it  he  has  offered  an  apology.  I  stand 
not  here,  as  the  advocate  of  Mr.  Rowe,  asking  for 
any  favor  from  this  Court  •,  but,  I  stand  here  to  shew 
that  this  Court  are  bound,  by  the  uniform  decisions 
of  former  times,  to  refuse  their  extraordinary  inter- 
ference to  the  prosecutor,  in  this  case,  and  that  they 
must  leave  him  to  his  ordinary  remedy.  In  doing  this, 
I  am  compelled  to  travel  over  the  greater  part  of  the 
facts  of  the  case.  The  first  object  that  presents  itself 
for  our  consideration  is,  the  original  cause  of  quarrel 
between  Mr.  Rowe  and  Lieutenant  Ellis.     The  gentle** 
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men  at  the  other  side,  represent  that  Mr.  Rowe  was 
guilty  of  a  breach  of  discipline,  but  they  do  not  inform 
your  Lordships  what  that  breach  is.  They  tell  you, 
and  Mr.  Dixon  swears  it,  that  he  was  found  guilty  of 
that  heinous  offence,  by  the  troop.  Permit  me,  now, 
to  state  those  facts,  as  detailed  in  Mr.  Howe's  affidavit* 
Permit  me,  now,  to  state  those  charges  of  this  miscon- 
duct on  the  part  of  Lieutenant  Ellis  %  which,  had  Lieu- 
tenant Ellis  himself  thought  proper  to  usher  himself 
forward,  in  an  open  and  direct  manner,  with  any  charge 
against  Mr.  Rowe,  it  would  have  been  incumbent  on  him 
to  have  denied,  on  his  oath,  before  this  Court  would  have 
even  listened  to  his  complaint.  Mr.  Rowe  attended  the 
corps,  on  the  26th  July,  as  many  others  did,  without 
uniform ;  it  was  impossible  for  Mr.  Rowe  to  be  better 
arrayed ;  for  the  arms  for  this  corps  were  not  delivered 
out  by  Government  till  the  evening  of  the  25th  July. 
On  his  joining  the  corps,  he  swears  he  was  spoken  to 
by  a  serjeant  of  the  corps,  but  whom  he  then  did  not 
know  to  be  a  serjeant,  he  not  being  in  uniform.  This 
serjeant  spoke  of  turning  him  out  of  the  ranks,  though 
several  others  were  in  the  ranks  not  in  uniform.  On 
being  informed  by  Lieutenant  Boyd,  that  this  gentleman 
was  a  serjeant,  Mr.  Rowe  agreed  to  apologise.  The 
apology  was  accepted,  and  harmony  restored.  Next 
evening  the  troop  again  assembled.  Lieutenant  Ellis 
told  Mr.  Rowe  he  must  apologise  at  the  head  of  the 
troop.  Mr.  Rowe  was  astonished  at  this  request,  and 
refused  to  do  so.  On  this,  Mr.  Ellis  summoned  the 
troop  to  meet ;  they  accordingly  met,  and  Mr.  Ellis 
began,  by  claiming  the  most  valuable,  and,  perhaps  ex- 
traordinary privilege,  ever  claimed  by  an  officer,  and 
that  too,  particularly,  in  a  corps  of  Lawyers — that  he 
should  be  the  only  one  then  gifted  with  liberty  of  speech  $ 
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a  prerogative  attached,  certainly,  to  the  officer  of  no 
other   corps.     Lieutenant  Ellis,   in   commenting  upon 
Mr.  Howe's  conduct,  said,  he  was  a  disgrace   to  the 
corps.     He  said,  Mr.  Howe's  conduct  was,  at  the  best, 
suspicious.     1  claim  the  attention  of  the  Court  to  these 
words  ;  they  imputed  either  a  charge  of  cowardice,  or 
disaffection,  to  Mr.  Rowe,  and   most  unfounded   and 
untruly ;  for,  it  appears  that  the  whole  tenor  of  Mr. 
Howe's   conduct,  has    been   that  of  a  loyal  and  well- 
affected  subject.     I  cannot,  for  my  own  part,  conceive; 
I  ask  any  gentleman  who  hears   me,  can  he  conceive 
charges  more  tending  to  excite  the  rancorous  indigna- 
tion  of  an  honorable  mind.     I    trust,  therefore,  that 
while   allowance  is  made  for  the  misguided  feelings  of 
certain  Barristers,  some   also  may  be  claimed  for  the 
irritated,  and  justly-offended  feelings  of  an  honorable 
mind,  stung  with   an  unjust  and  unfounded    calumny. 
Conscious  that  these   heinous  charges  were  unfounded 
and   unjustifiable,  Lieutenant  Ellis  apologised   to  Mr. 
Rowe   for   having  used    them.       Mr.    Rowe   instantly 
erased  the  whole  transaction  from  his  mind  ;  he  forgave 
the  injuries  Lieutenant  Ellis  had  done  him,  and  he  shook 
hands  with   him.      But,   what  was    Lieutenant    Ellis's 
conduct  ?  he  retracted  that  apology  so  justly  due   to 
Mr.  Rowe,  and  therefore  it  was  Lieutenant  Ellis  that 
harboured  the  rancour    in    his    breast,    and    not   Mr. 
Rowe;    and,   therefore,  let  not    Gentlemen    say,   that 
Mr.  Rowe,  while  shaking  hands,  meditated  this  letter, 
but  that  Lieutenant  Ellis  retracted  a  just  apology,  and 
revived  Mr.  Rowe's  extinguished  resentment. 

Here  Mr.  Bush  and  Mr.  Ilidgexva?/,  on  behalf  of  the 
prosecutor,  objected  that  Mr.  Solicitor  General  had 
no  right  to  discuss  those  letters,  and  that  those  facts 
appeared  only  from  them. 
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Mr.  Solicitor  General  contended,  that  most  of  those 
facts  appeared  in  the  affidavits,  and  the  rest  appeared 
in  the  letters ;  and  it  would  be  singularly  hard,  indeed, 
if,  after  reading  the  letters,  and  after  the  partial  obser- 
vations made  on  parts  of  those  letters,  by  the  Gentle- 
men on  the  other  side,  and  the  indignation  excited  in 
the  breast  of  the  Court,  by  such  partial  statement,  he 
should  be  precluded  from  stating  these  facts  related  in 
the  letters,  without  denying  of  which,  Lieutenant  Ellis 
could  obtain  no  assistance  from  this  Court. 

Judge  Day>-~ Would  not  Lieutenant  Ellis  have  ob- 
tained an  information,  if  he  had  applied  in  time  to  this 
Court  ? 

Mr.  Solicitor, — I  perceive  I  have  not  conveyed  my 
argument  to  your  Lordship.  I  say,  let  these  letters  be 
ever  so  libellous,  yet,  as  they  contain  charges  of  aggres- 
sion and  insult,  on  the  part  of  Lieutenant  Ellis,  he 
could  not  {have  obtained  any  assistance  from  this  Court 
either  considering  them  as  a  challenge,  or  as  a  libel, 
without  swearing,  in  the  first  case,  that  he  had  given 
no  insult,  or,  if  he  preferred  an  information  for  the 
libel,  swearing  that  the  libel  was  not  true. 

Judge  Day.—- But,  would  not  the  peculiar  acrimony  of 
these  libels,  dispense  with  this  rule. 

Chief  Justice. — I  agree  with  Mr.  Solicitor,  that  the 
rules  are  as  he  has  laid  them  down.  Ho  one  can  ap- 
ply for  an  information  to  this  Court,  for  a  challenge, 
without  first  swearing  he  hath  not  insulted  in  the  man- 
ner charged  in  the  libel ;  or,  secondly,  if  he  apply  on 
the  ground  of  the  libel,  that  the  libel  is  not  true. 

Mr.  Solicitor  General.—-!  shall  read  the  affidavits,  as 
to  the  facts  doubted.  'f  Saith,  that  he  has  been  informed 
by  Captain  King,  and  verily  believes,  that  Lieutenant 
Ellis  did  not  make  an  official  report  to  him  of  this  De- 
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ponent's  conduct ;  but  that,  on  Wednesday  evening, 
Lieutenant  Ellis   did  tell  him,  that  a  disagreement  had 
taken  place  in  the  cavalry,  and  that  Captain  King  did 
approve  of  the  business  being  amicably  settled,  through 
the  medium  of  the  troop  ;  but   saith   he  hath  been  in- 
formed by  said  CaptainKing,  and  verily  believes,  that 
Captain  King  did  not  order  Lieutenant  Ellis  to  call  this 
Deponent  before  a  meeting  of  the  troop." — (So  that  your 
Lordships  will  perceive  that  all  these  acts  of  Lieutenant 
Ellis  were  without  authority.) — "  And   this  Deponent 
further  believes,  that  Captain  King  was  utterly  ignorant 
of  the  place  where  said  troop  was  assembled.     This  De- 
ponent saith,  that  at   said  meeting  Lieutenant  Ellis  did 
assert,  that  Deponent  had,  on  a  former  occasion,  ap- 
peared a  disgrace  to  the  corps,  alluding  to  an  inspection 
of  the  said  corps  which  had  taken  place  a  few  weeks  be- 
fore at  Rutland  Square,  at  which  this  Deponent  attend- 
ed as  a  spectator  j  and  saith,  that  said  Lieutenant  Ellis 
further  added,  that  this  Deponent  had  repeatedly  broken 
his  promise,  and  that  he  would  not  hesitate  to  say  that 
this  Deponent's  conduct  was,  at  the  best,  suspicious. " — ■ 
So  far  is  sworn.     The  letter   says,  <f  Conscious  of  that, 
on  my  remonstrance  to  you  in  private,  you  apologisedto 
me  for  the  unfounded   calumny  ;  and   further,  you  of- 
fered, on  my  demand,   to  satisfy  those  feelings  you  had 
offended,  by  apologising  at  the  .head  of  the   Lawyers' 
cavalry,"  &c.  &c.     If  Lieutenant  Ellis   applied   for  an 
information  for  these  letters,  he  must  deny,  on  his  oath, 
these  words-     The  peculiar  and   pointed   acrimony   of 
those  letters,  will  not  dispense  with   this   rule,  or  vary 
it ;  nor  can  I  conceive  any  thing  more  likely  to  excite 
the  rancour  of  any  one  who  had  the  feelings  of  a  man. 
I    shall     now   submit  some   observations    about   these 
letters,  I  say  those  viperous  letters,  whose  envenomed, 
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corrosive,  and  sublimated  malignity,  have  made  so  deep 
an  impression  in  the  breasts  of  every  one  who  has  read 
them.  How  are  they  introduced  to  the  Court  ?  Mr. 
Dixon  states,  that  he  believes  a  letter  was  written  in 
August  last  -,  but,  why  did  not  Lieutenant  Ellis  swear 
that  he  received  it  ?  Does  any  one  here  even  pretend  to 
swear  that  such  a  letter  was  received  ?  Mr.  Rowe's 
silence,  and  non -denial  of  the  letter,  is  no  evidence  of 
its  being  Mr.  Rowe's.  By  not  indicting  him,  or  not 
bringing  him  before  a  Court-martial,  Lieutenant  Ellis 
admits  that  he  does  not  believe  them  to  be  Mr.  Rowe's. 
Lieutenant  Ellis  could  apply  to  this  Court,  in  two 
ways  only  ;  either  as  a  libel,  or  as  provoking  him  to 
fight.  He  must,  in  the  first  case,  swear  that  the  libel 
is  not  true.  And,  secondly,  if  he  considered  it  as  a 
challenge,  he  must  swear  he  did  use  the  words  charged 
in  the  letter,  and  whose  obvious  tendency  was,  to  pro- 
voke him  to  fight.  The  case  of  Gold  and  Willow  is 
expressly  in  point,  to  shew  that  a  continuation  of  the 
insult  will  not  induce  the  Court  to  grant  an  information, 
where  the  prosecutor  does  not  come  with  clean  hands. 
In  that  case,  Mr.  Gold  had  used  harsh  language  towards 
Mr.  Willow  -,  he  had  stated  that  his  conduct  was  not 
professional  ;  almost  instantly  after,  the  Barrister  apo- 
logised j  he  said  he  spoke  only  from  his  instructions  -% 
he  offered  any  apology.  It  was  referred,  and  Mr.  Willow 
refused  to  abide  by  the  referrees'  determination.  He 
sent  Mr.  Gold  three  several  messages  •,  he  heaped  insults 
upon  on  him  ;  yet  did  this  Court  rigidly  adhere  to  that 
rule,  and  refuse  to  grant  an  information,  because  they 
said  no  perseverance  of  insult  will  do  away  the  original 
insult  j  and  this  is  not  stated  to  be  a  case  between  Mr. 
Rowe  and  Mr.  Dixon,  but  it  is  the  case  of  the  Bar  of 
Ireland  against  Mr.  Rowe  j  and  let  me  say  it  is  a  miracle, 
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indeed,  if  my  client  hath  to  contend  against  the  united 
efforts  of  the  Irish  Bar,  and  can  have  a  fair  trial.  The 
weight  of  those  resolutions,  sent  forth  into  the  world  as 
those  of  the  Irish  Bar,  will  insure  conviction.  I,  for 
one,  do  most  heartily  regret  this  business  ;  the  discus- 
sion of  questions  of  this  kind  should  always  be  avoided  ; 
1t  involves  the  character  of  the  Profession  j  the  honor  of 
the  Profession  is  at  stake.  Let  Mr.  Dixon  display  that 
disingenuousness  of  his  views,  by  which,  he  says,  he  is 
actuated,  and  let  this  business,  which  should  never  have 
been  agitated,  drop.  I  call  upon  the  gentlemen  of  the 
other  side  not  to  force  me  to  discuss  the  misconduct  of 
some  of  a  Profession  with  whom  I  have  spent  the  hap- 
pier moments  of  my  life;  it  is  a  task  painful  to  me  to 
perform  ;   it  is  a  grievous  duty  on  me. 

Chief  Justice  Dowries. — Let  the  business  stand  until 
Saturday.  It  is  unnecessary  for  me  to  say,  that  I  and 
my  brethren  never  had  a  more  painful  duty  to  perform. 

Lieutenant  Ellis   applied,  in  person,  for  leave  to  an-  in  shewing 
swer  the  affidavits,  so  far  as  respected  him  ;   but  the  fafo^atioD* a" 
Court  refused  him,  as  an  unprecedented  application.        who^/Sacier 

16th  June,   1804.     Mr.  Ellis   moved  for  leave  to  file  is  invoJved>  lias 

no  ngnt  to  an- 

an  affidavit,  in   this  cause,  answering  various  parts  of  sr'er.the  charges 

°  *  relative  to  him- 

the  affidavits.     He  said,  he  moved  in  vindication  of  his  self>  or  fiIe  an 

.        .  affidavit  relatives 

own  character,  of  public  justice,  and  on  behalf  of  the  thereto;  nor  will 

•,        ,         i  t   •  i    t>  t*ie  Court  give 

slandered  Irish  Bar.  ium  leave  to  do 

Chief  Justice  Z)otc^5.— Does  any  of  the  parties  wish  of'the  partfc* 

for  it  ?  d  ;rc  ir' 

Judge  Day.— I  do  not  wonder,  indeed,  that  Lieutenant 

Ellis  should  feel  sore,  after  all  that  is  past. 

Mr.  Ellis. — Where  a  third  person  is  introduced,  and 

Iiis  character  so   roughly  handled  and  openly  attacked, 

your  Lordships  will  give  him  leave  to  file  an  affidavit,  at 

least  after  the  cause  is  determined. 
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Chief  Justice  Downes. — It  is  an  unprecedented  appli- 
cation •,  we  make  no  rule  upon  it. 

Mr.  Solicitor  General. — Will  any  one  now  say,  that 
I  am  not  well  warranted  in  entertaining  the  most  serious 
apprehensions  for  my  client's  case.  Your  Lordships 
have  heard  an  application  at  the  bar,  not  from  an  indi- 
vidual, but  an  application  on  behalf  of  the  Bar  of  Ire- 
land. The  cause  borrows  its  authority  from  the  Bar  of 
Ireland.  Scarce  had  your  Lordships  mounted  that 
bench  of  justice,-  before  Mr.  Ellis,  a  third  person,  who 
never  ventured  to  appeal  himself  to  your  Lordships,  ap- 
plies, not  for  himself,  but  on  behalf  of  the  degraded  and 

insulted  Bar  of  Ireland. 

Chief  Justice  Dowries.— 1  do  not  mind  such  a  represen- 
tation. 

Judge  Day. — It  seemed  to  have  proceeded  from  Mr. 
Ellis's  irritated  feelings. 

Mr.  Solicitor  General. — I  am  now  to  remark  on  Mn 
Ellis's  and  Mr.  Rowe's  conduct.     The  Court  are  by  no 
meaus  to  take  it  for  granted,  in  this  indirect  mode,  that 
Mr.  Rowe  is  the  author  or  writer  of  those  letters,  per- 
haps the  most  provoking,  the  most  defamatory,  and  un- 
justifiable, in  any  legal  principle,  that  ever  appeared. 
Mr.  Ellis  has  made  no  complaint  on  this  head  either  to 
this  Court,  or  by  any  application  to  a  military  tribunal. 
No  complaint  of  any  kind  hath  been  made  to  this  Court 
by  Mr,  Ellis  ;  and  the  application  is  by  a  third  person, 
not  personally  alluded  to  in  them.     The  first  letter  was 
written  on  the  8th  August ;  in  November  following,  Mr. 
Ellis  called  for  a  Court  of  Inquiry  \  the  object  of  every 
Court  of  Inquiry  in  law,  is  merely  to  ascertain  whether 
there  is  sufficient  grounds  for  calling  a  Court  Martial. 
Judge  Day. — It  is  a  military  Grand  Jury. 
Mr.  Solicitor  General. — This  Court  was  composed  of 
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honorable  men  ;  they  met,  they  inquired,  and  they 
reported,  not  that  a  Court  Martial  should  be  held  but5 
utterly  mistaking  their  province,  and  duty,  they  direct- 
ed that  a  meeting  of  the  Lawyers  of  the  corps  should 
be  held.  A  most  singular  direction  !  It  was  not  a  di- 
rection that  the  whole  corps  should  assemble ;  it  was 
not  a  direction  that  the  Bar  of  Ireland  should  assem- 
ble ;  but  it  was  a  direction  that  the  Barristers  of  the 
corps,  only,  should  assemble.  Several  Barristers  ac- 
cordingly attended.  I  am  now  to  call  your  Lordships' 
attention  to  the  rights  and  powers  of  this  extraordinary 
meeting. .  The  first  Resolution  charged  him  with  being 
the  author  of  that  letter ;  it  accused  him  of  a  crime,  for 
which  he  might  be  indicted  at  common  law,  or  pro- 
secuted before  a  military  tribunal.  The  second  of  those 
extraordinary  Resolutions,  voted  his  expulsion  from  the 
corps.  The  third  Resolution  was  of  no  less  singular  a 
nature ;  it  was  a  vote  to  send  copies  of  their  Resolutions 
to  the  officers  of  the  garrison.  These  were  not  the  Re- 
solutions of  the  Bar  of  Ireland  ;  and  if  they  were,  they 
had  no  such  power.  They  were  not  the  Resolutions  of 
the  corps  ;  nor,  if  they  were,  had  it  any  such  power  ; 
it  was  the  act  of  a  few  Barristers,  arrogating  to  them* 
selves  the  right,  first,  of  expelling  a  yeoman  in  arms, 
accepted  by  his  Majesty,  holding  his  arms  under  the 
orders  of  the  Legislature,  and  afterwards  publishing 
this  self-assumed,  and  unwarranted  expulsion ;  a  power 
unknown  to  the  law  or  constitution  of  the  country. 
But  these  Resolutions  were  adapted  for  another  pur- 
pose ;  they  were  calculated  to  make  a  deep  impression. 
The  Bar  had  no  right  to  interfere.  Will  it  be  con- 
tended that  they  had  a  right  to  assemble,  and  turn  out 
one  wjio  is  not  a  lawyer,  in  his  absence,  and  when  he 
has  no  vote  ;  and,  if  not,   how  can  it  be  argued,  even 

Oo 
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for  a  moment,  that  they  have  a  right  to  expel  a  Lawyer; 
Shall  they  be  allowed  to  make  an  imperium  in  imperio  j 
if  they  can  expel  one,  they  can  expel  two  \  they  may 
expel  their  officers ;  they  may  leave  the  King,  and  his 
people,  without  a  yeoman  to  defend  them  ;  but  such 
power  is  not  vested  in  them.     Mr.  Rowe  is,   at  this 
moment,  a  member  ;  his  name  remains  in  the  roll,  and 
which  is  deposited  in  the  Castle,  out  of  their  power  \ 
the  whole  corps  had  no  power  to  touch  it.     It  is  pain- 
ful to  me  to  arraign  the  conduct  of  men   whom   I 
esteem  5  but  they  forgot  the  respect  they  owed  them- 
selves j  they  debased  their  character  and   consequence 
in  the  eye  of  the  public  ;  and,  let  me  say,  it  will  be  a 
melancholy  and  unfortunate  day  for  Ireland,  if  the  Bar 
should  ever  lose  that  high  character  they  have  held  in  the 
public  estimation  *,  they  are  the  only  wholesome  check 
now  left  remaining  in  this  country,  on  any  abuse,  nee 
Deus  interset — nee  Deo,  tyc.    And,  what  was  all  this  for? 
To  do  away  the  effects  of  a  letter  penned  in  the  mo- 
ments of  anger  and  irritation.     As  a  yeoman,  he  can 
be  expelled   but  in   one  way,    by  a  military   tribunal, 
composed  out  of  those  very  officers  whose  minds  were 
attempted  to  be  poisoned   by  the  circulation  of  those 
libellous  resolutions;  and  will   it  be  for  a  person  who 
has  acknowledged  to  have  taken  part  in  raising  those 
prejudices,  to  come  here  and  prosecute  the  person  whom 
he  has  prevented  from  receiving  a  fair  trial,  by  those 
Very  prejudices  he  has  raised  ;  and,  it  is  a  singular  thing 
that  Mr.  Dixon  should,  who,  conscious  of  the  impro- 
priety, and  unjustifiableness  of  publishing   them,    tell 
your  Lordship,  on  his  oath,  that  he  voted  against  the 
publication,  and   that  no   such   Resolution,   therefore, 
passed.     In  the  month  of  March,  another  letter,  still 
more  abusive  than  the  first,  makes  its  appearance.    A 
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third  letter  appears  in  April ;  all  affording  Mr.  Ellis «« 
fresh  opportunity  of  resorting  to  legal  means  for  redress. 
But,  the  law  was  too  low  a  tribunal  tb  resort  to  *,  it  was 
too  mean,  to  seek  redress  at  its  shrine — the  Lawyers 
were  resorted  to  ;  and  they,  forgetting  that  law,  which 
preserves  their  rank  and  respectability,  are  the  first  to 
violate  it.     Mr.  Ellis  does  not  complain.     A  requisition 
is  signed  by  some.     Mr.  Dixon  is  among  the  number; 
he  is  one  of  those  who  strain  every  nerve  to  set  this 
body  again  in  motion.     Was  it  to  protect  the  character 
of  Mr.  Ellis  that  this  was  resorted  to  ?    Mr.  Ellis  him- 
self did  not  think  his  character  wanted  protection,  or 
he  would  have  resorted  to  the  law  to  protect  himself. 
If  that  was  their  object,  why  not  content   themselves 
with  praising  Mr.  Ellis ;     could  they  not  have  forced 
the  balm  of  praise  into  the  afflicted  mind,  in  as  copious 
draughts  as  his  warmest  admirers  could  desire.     But, 
why  defame  Mr.  Rowe  ?  Why  not  say  that  these  letters 
were  anonymous  ?  they  were   the   production  of  some 
one  who  would  not  avow  them.     Why  proclaim  to  the 
world  that  Mr.  Rowe  was  expelled  the  Lawyers'  corps, 
and  that  Mr.  Rowe  was  the  author  of  the  letter  ?    Why 
was  it  necessary  to  publish  this  ?     Why  send  it  forth 
as  a  lawful  act  of  the  Barristers  of  the  Lawyers'  corps. 
In  April,  the  sentence  was  pronounced  ;   they  find   a 
verdict  of  guilty.     And  acting  thus,  without  any  autho- 
rity, without  summoning  witnesses,  or  incapable,  if  they 
had  summoned  them,  of  examining  them,   where   are 
there  records  to  transmit  their  sentence  to  posterity  . 
conscious  of  that,   they  resort  to   a   publication  in   a 
newspaper  ;  they  endeavour  to  convert  them  into  a  roll, 
to  transcribe  that  one  of  the  members  of  their   own 
body  was  not  fit  for  their  society.     In  my  opinion,  let 
any  individual  of  the  Bar  offend  ever  so  harshly,  it  ill 
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becomes  that  body  to  publish   his  case  to  the  world; 
they  should,  like  a  kind  father,  admonish  him  in  pri- 
vate, and  throw  a  veil  over  his  conduct  to  the  world ; 
but,  to  enter  into  a  newspaper  altercation ,  how  injudi- 
cious, how  lessening  to  the  profession  !    Mr.  Rowe  hears 
of  those  Resolutions.    Mr.  Rowe  took  every  care  to  pre- 
vent a  breach  of  the  peace  ;  he  applies  to  Mr.  Dixon  not 
to  insert  them.    Mr.  Dixon  replies,  I  will  insert  them  ;  I 
am  directed  by  the  body  of  the  Barristers  to  insert  them  ; 
J  am  directed  by  my  Captain  to  insert  them.     He  does 
not  say,  that  he  has  no  intent  to  insult  Mr.  Rowe ;  it 
is   not   the  duty  of  a  Quarter-master  to  inflict  punish- 
ments,  and  publish  libels.      Such   a  duty  is  peculiar 
to  the   constitution  of  the  Lawyers'  corps ;  it  is   not 
attached  to  any  other  corps.      Mr.  Ridgeway  was   the 
regular  Quarter-master  ;  it  was   too  heavy  a  duty  for 
him  ;  he  had  only  undertaken  the  regular  functions  at- 
tached to  the  office  ;  and,  therefore,  when  it  became  to 
be  considered  as  a  part  of  that  duty  to  publish  libels 
upon  gentlemen,  it  became  necessary  to  appoint  another 
Quarter-master,  and   Mr.   Dixon  volunteered  his  ser- 
vices,   as   qualified  for   the  arduous   task   of  posting 
libels;  and,  surely,  no  one  will  say   that  he  overrated 
his  talents  in  that  way.     A  question  is  raised  as  to  the 
time  of  the  indemnity  being  offered;  but  surely,  this, 
as  to  Mr.  Dixon's  conduct  in  provoking  Mr.  Rowe  to 
a  breach  of  the  peace,   by  irritating   his    mind,  can 
make  no  difference ;  so,  if  we  look  to  the  delinquency 
of  Mr.  Dixon,  it  is  the  same.     The  printers   inform 
Mr.  Rowe  that  they  were  to  be  inserted  at  the  impor- 
tunity of  Mr.  Dixon  ;  they  tell   Mr.  Rowe   that  Mr. 
Dixon  had  promised  them  an  indemnity,  if  they  would 
publish  them.     There  is  a  supplementary  affidavit  of 
the  printer's,  swearing  that  Mr.  Dixon  did  so.     Whe« 
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ther  Mr.  Dixon  did  so,  or  not,  Mr.  Rowe  giving  credit 
to  the  printer,  was  equally  irritated  in  bis  mind;  he 
saw  himself,  in  consequence  of  the  exertions,  and  the 
signing  of  them  by  Mr.  Dixon,  branded  in  public ;   he 
saw  himself  pointed  at  by  the  hand  of  scorn  ;  he  saw 
several  reading  the  paper  in  the   street,  accompanied 
with  remarks  the  most  injurious  to  him.     I  entreat  of 
the  Court  to  consider,  could   there  be  circumstances 
more  likely  to  provoke  Mr,  Rowe  to  a  breach  of  the 
peace ;  and,  that  thus  irritated,  he  did  challenge  Mr. 
Dixon,  is  the  whole  of  his  unatoneable   crimes.     And 
considered  with  respect  to  Mr.  Dixon,  he  shews  a  con- 
firmed malignity  to  Mr.  Rowe;  for,  not  content  with 
publishing  them,  after  they  had  been  published,  he  en- 
deavoured, if  possible,  to  induce  the  printers  to  con- 
tinue them  ;  he  gives  them  an  indemnification.     There 
is  another  affidavit  of  the  Prosecutor,  charging  the  De- 
fendant with   insulting   him    at  the  play-house,  and  so 
committing  a  contempt  of  the  Court.     It  appears  that 
Mr.    Dixon's   mind   was   full   of  the   information  ;  he 
thought  every  thing  that  was   said  or  done,  applied  to 
him.     He  complains,  that  in  open  defiance  of  the  law, 
and  in  contempt  of  the  high   majesty  of  this   Court, 
Mr.  Rowe  permitted  the  hem  of  his  garment  to  touch 
the  hem  of  Mr.  Dixon's,  and  so  commit  an  assault  upon 
the  skirts  of  his  coat.     He  says,  that  Mr.  Rowe  did 
more  ;  he  says,  he  looked  an  insult,  and  a  contempt  of 
this  Court ;  that  he  fixed  his  eyes  on  him,  and  that  he 
took  them   off  again.      Mr.  Rowe  has  answered  this, 
affidavit  in  the  most  satisfactory  way.     He  swears,  that 
this    assault  of  the  skirts   was  involuntary;      and   the 
squabble  of  the  skirts  was  utterly  unknown  to  him.     He 
says,  that  he  never  looked,  or  intended  to  look,  a  con- 
tempt of  this  Court.     That  it  is  the  nature  of  his  eyes 
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to  look  forward  when  he  beholds  an  object  before  him  ; 
and  backward,  when  he  beholds  an  object  behind  him  ; 
that  accordingly,  that  when  Mr.  Dixon  was  before  him, 
he  looked  forward  ;  and,  as  soon  as  he  pereeived  that 
he  was  not  one  of  his  acquaintances,  he  took  them  off. 
He  further  says,  that   any  words  spoken  by  him,  was 
intended  to  apply  to  the  officer,  and  not  to  Mr.  Dixon. 
Your  Lordships  must  perceive  that  this  is^a  case  between 
Mr.  Rowe  and  Mr.  Ellis ;  for,  Mr.  Dixon  swears  he 
does  not  act  from  individual  feeling,  but  as  a  represen- 
tative of  a  body  of  Lawyers.    Will  your  Lordships  ex- 
pose Mr.  Rowe  to  such  a  prosecution  ?     The  Court 
cannot,  in  fact,  grant  this  information.     I  agree,  that 
the  words  used  here,    are    informable ;    if  they    were 
unexplained,    and   unaccompanied  with   other  circum- 
stances, the  whole  body  who  attended  that  meeting  have 
disqualified  themselves  by  their  misconduct,  from  the 
extraordinary  protection  of  the  Court ;  it  is  a  miscon- 
duct attaching  to  the  whole  transaction  ;  it  is  a  rule  of 
law  not  now  to  be  disputed,  that  the  prosecutor  must  come 
into  this  Court  with  pure  and  clean  hands  ;  will  your 
Lordships  say,  that  that  prosecutor  comes  with  clean 
hands  into  this  court,  who  by  his  acts  has  raised  a  pre- 
judice against   the  defendant,  such  as  to  prevent  a  fair 
trial,  and  that,   too,  under   the  pretended  sanction  of  a 
body  not  known  to  the  law  ;  who  take  upon  themselves 
to  disfranchise  a  yeoman,  in  arms  for  the  defence  of  hie 
King  and  country,  regularly  enlisted   to  serve  in  the 
yeomanry  ranks ;  holding  him  out  to  the  body  of  the 
nation  as  an  improper  person,  and  unfit  to  remain  a 
member  of  their  corps  ?  And  will  your  Lordships  assist 
a  libeller  of  this  nature,  who,   not   content  with  barely 
doing  what  possibly  he  might  conceive  to  be  his  duty^ 
Volunteered  in  lending  the  sanction  of  his  own  name* 
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and  who  persevered,  after  repeated  cautions  ?   On  this 
part  of  the  case,  your  Lordships  can  never  get  over  the 
doctrine  laid  down  in  Browne  and  Swift.     The  distinc- 
tion taken  by  the  gentleman  who  spoke  on  the  other 
side,  is  a  very  curious   one.     Oh,    says  he,    true  the 
Court  there  refused  to  interfere  for  Doctor  Browne,  be- 
cause of  an  advertisement   of  the  Bar,  approving  of 
Doctor  Browne's   conduct ;  but  then  the  challenge  was 
given  before  the  advertisement.    Wonderful  distinction  ! 
a  valuable  case  for  the  gentlemen   of  the  sword  !     Says 
the  gentleman,  whenever  you  conjecture  a  gentleman  is 
going  to  insult  you,  be   beforehand  with  him;  deliver 
him  a  message  before  you  receive  the  insult  •,  then  comes 
the  insult  after,  which  purges  the  challenge ;  and,  under 
the  case  of  Browne  and  Swift,  you   must  be  acquitted  I 
I  protest  I  cannot  believe  the  gentleman  serious  in  this ; 
for  it  is  saying,  challenge  a  man  before  you  receive  any 
just  cause  or  insult,  and  if  he  insult  you  after,  yOu  are 
safe  ;  but  if  you  do  it  after  you  have  received  an  insult ; 
after  your  feelings  have  been  provoked  ;  after  you  have 
received  cause  for  it,  then   you  are  out  of  the  case   of 
Browne  and  Swift ;  and  the  learned  gentleman  tells  you, 
that  because  you   acted   with   reason   for  your  conduct, 
because  you  challenge  without  any  cause,  the  challenge 
is  just  ;  but  if  you  challenge  with  cause,  then  it  is  unjust 
and  unjustifiable  !     Notable  case  !    notable   distinction  ! 
worthy  to  be  recorded  in   golden  letters,  as  a   remem- 
brance of  our  wisdom  !    and  therefore,  snys  this  gentle- 
man, if  Mr.  Rowe  had  challenged  Mr.  Dixon,  without 
any  cauce,  then,  indeed,  this  case  would  apply  ;  but  not 
as  he  acted  from   a  cause.     The  case  of  Hamilton  and 
Holmes  does  not  at  all  apply.     There  the  Bar  came  to 
no  resolutions  ;  it  was  only  to  exclude  from    their  Bar- 
Ciess  those  who  could  not  assign  a  good  reason  for  not 
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joining  the  corps.    A  gentleman  came  into  the  room* 
who  came  within  the  rule  ;  he  was  called  on  to  assign  a 
reason  for  having  withdrawn  himself;  he  refused  to  do 
so,  and  sent  a  message.     Here  was  no  libel ;  here  was 
nothing,  but  an  exclusion  from  their  Bar-mess  ;  so  that 
this  case  will  not  apply  to  the  principal  case.     Must  not, 
then,  your  Lordships  tell  the   prosecutor  in  this  case, 
you  have  appealed  to  the  public  ;  you  have  resorted  to 
them  to  redress  you ;  we  will  not  assist  you,  by  taking 
away  from  Mr.  Rowe  the  fence  which  the  law  has  set 
round  him — the  interposition  of  a  grand  jury,  and  that 
in  a  case  where  the  prosecutor  hath  told  the  defendant 
that  he  was  the  author  of,  and  circulated,  a  malicious 
libel,  wherein  he  tells  him,  though  a  Barrister  and  a 
gentleman,  you  are  in  reality  none  5  you  are  the  re- 
verse ;  you  are  no  gentleman  ;  you  are  no  soldier.  More 
than  three- fourths  of  Mr.  Ball's  speech  was  wholly  inap- 
plicable.    If  he  felt  it  necessary,  in  a  court  of  law,  to 
attack  so  forcibly  the  feelings,  how  much  more  so  would 
it  be  necessary  before  a  jury ;  and  still  more,  because 
one  great  point  for  them  to  decide  is,  whether   Mr. 
Dixon  is   not  the  challenger,  and  not  Mr.  Rowe.     A 
challenge  may  be  conveyed  by  a  blow,  by  a  libel,  by 
several  ways.     How  does  Mr.   Dixon  challenge  Mr. 
Rowe  ?     He  accuses  him,  in  the  public  papers,  that  he 
is  not  a  soldier ;  that  he  is  not  a  gentleman  ;  that  he  is 
a  degraded  yeoman  ;  that  be  is  a  libeller.     Are  not  these 
words  a  challenge  ?     But  it  may  be  said,  true,  but  it  is 
informable  to  accept  a  challenge.     My  answer  is,  though 
Mr.  Rowe  accepted  it,  that  is  not  the  question  now  ;  the 
public  example  requires  it  should  not  be  allowed  ;  if  you 
allow  such,  you  hold  out  encouragement  to  any  body  of 
men  to  meet,  and  libel  an  individual ;  and  here,  if  you 
grant  it,  it  is  with  your  eyes  open,  and  with  the  convic 
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tion,  that  neither  my  client's  case  nor  Mr.  Dixon's  can 
go  fairly  before  a  jury,  or  the  public,  free  of  the  impres- 
sion, flowing  from  Mr.  Dixon's  own  conduct,  who 
tells  you,  on  his  oath,  that  it  is  the  Irish  Bar  that  pro- 
secutes, in  his  person. 

Chief  Justice  Dowries. — We  do  not  understand  it  so  ; 
it  would  be  very  different ;  if  that  were  the  case,  no  in- 
formation could  issue. 

Mr.  Solicitor  General. — I  will  engage  that  Mr.  Dixon 
himself  will  not  deny  it.  Here  is  his  affidavit;  and 
your  Lordships  have  heard  it  so  avowed  by  a  third 
person,   to  the  Court. 

The  Court  were  of  opinion  that  the  fact  was  not 
so ;  and  it  was  disavowed  by  Mr.  Dixon  and  his  Coun- 
sel; they  said,  they  would  not  mind  the  assertion  of 
a  third  person. 

Mr.  Solicitor  General.  —  The  case  of  Swift  and 
Browne  must  decide  this. 

Chief  Justice  Downes. — I  regret  extremely  that  the 
Bar  ever  came  to  such  resolutions.  The  Court  are 
ever  pleased  whenever  they  are  able  to  refuse  their  in- 
terference. There  were  many  circumstances  in  that 
case  for  the  favour  of  the  Court.  The  poor  young 
man,  the  instant  he  heard  of  the  resolutions  of  the 
Bar,  went  to  the  Booksellers ;  he  cancelled  every  copy 
with  his  own  hand,  that  had  been  disliked.  He  sent 
three  several  messages,  by  three  gentlemen  of  the  pro- 
fession, offering  any  apology  ;  and  there  the  resolutions 
were  upon  the  very  point ;  here  they  are  not,  they  refer 
to  a  third  person.  Shew  me  any  resolutions  relative 
to  the  transaction  between  Mr.  Rowe  and  Mr.  Dixon. 

Mr.  Solicitor  General. — There  can  be  no  answer  to 
the  misconduct  of  Mr.  Dixon.  Did  he  not  join  in  the 
acts  of  the  Bar  ?    Did  he  use  active  interference  ?  Hath 
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not  Mr.  Dixon  procured  a  resolution  to  be  published, 
being  a  libel  on  Mr.  Rowe  ?    Did  he  not  concur  in  a 
resolution  for  publishing  it  ?   Has  he  not  accused  Mr. 
Rowe  of  acts,  which,  if  true,  he  may  be  punished  be- 
fore a  court-martial,  for  which  he  may  be  punished  in 
a  criminal  way,  or  a  civil  way  ?    Did  he  not  become  the 
vehicle  of  a  body  who  had  no  more  right  to  pass  them, 
than  any  other  given  body  of  men  ?    Have  the  Bar  a 
right  to  meet,  and  protect  any  one  of  their  body  against 
an  individual  ?    Are  there  not  laws  to  punish  that  indi- 
vidual, if  he  has  transgressed  ?     Would    not  the  body 
itself  be  liable  for  this  libel,  if  they  could  be  come  at  ? 
Did  not  Mr.  Dixon   make   himself  their   organ  ;    the 
body  itself  could   not  have  caused  its  circulation  ;  or, 
how  can  Mr.  Dixon  be  considered  as  acting  in  the  exe- 
cution  of  his  duty,  he  doing  an  act  for  persons,  who 
had  no  right  to  do  it  ?  How  can  those  Barristers  ©f  the 
corps  be  unjustifiable  in  doing  it,  and  yet  Mr.  Dixon 
be  justifiable   in  publishing  ?    1  trust,   therefore,  that 
when  the  mind  of.  the  Court  is  divested  of  that  preju- 
dice which   the  resolutions  of  such  a  body  have  a  ne- 
cessary tendency  to  excite,  and  which,  it  appeared,  was 
so  forcibly  operated  upon  by  Mr.  Ball,  they  will  be  of 
opinion  to  allow  the  cause,  exclusive  even  of  the  apology 
which  Mr.  Rowe  hath  offered. 

Here  Mr.  Solicitor  General  concluded  his  very  able 
speech,  wThich  occupied  two  hours  and  an  half. 

Chief  Justice  Dowries. — We  are  all  of  opinion  that 
the  information  must  go.  I  have  already  said,  that 
from  the  subjects  which  have  been  discussed,  no  case 
ever  came  before  this  Court,  more  painful  for  us  to  de- 
cide on.  This  is  an  application  by  one  professional 
gentleman  against  another  professional  gentleman ;  it 
Is  an  application  on  the  part  of  a  member  of  that  asso- 
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elation,  which  is  of  the  greatest  value  to  the  public  ; 
any  thing  concerning  it,  or  which  flows  from  it,  must 
deserve  the  attention  of  the  public  ;  its  peace  intimately 
concerns   the   public   attention.     The   party   applying 
comes  here  without  reproach.     It  has  been  contended 
this  day,  that  his  conduct  was  provoking,  and  improper. 
It  is  our  custom,  where  we  determine  on  granting   an 
information,  to  say  but  little.     It  is  a  rule  of  law,  that 
no   information  will  be  granted  to  a  prosecutor  who 
doth  not  come  with  pure  hands  to  this  Court  *,  where  he 
voluntarily  acts  so  as  to  entrap  his  adversary  ;  where 
his  conduct  is   such  as  naturally  to  cause  a  challenge, 
either  directly  or  indirectly,  this  Court  will   not  inter- 
fere,   or  grant  an  information.      I    shall   not   inquire 
whether  these  Barristers  who  assembled,  acted  legally, 
or   illegally,  in  passing  their  resolution  for  expulsion, 
or  publishing  their   resolutions.     It   appears   that    the 
Defendant  was   apprised  of  Mr.   Dixon's  intention  to 
publish    them.     Mr.    Dixon   was   directed    to    publish 
them.     Whether  such  publication  was  right  or  wrong, 
he  cautions  him  against  publishing  them  ;  but  he  does 
not  tell  him  that  he  will  call  him  to  account,  as  a  gen- 
tleman, if  he  publishes  them  ;  he  appears,  on  the  con- 
trary, to  have  been  in,   at  least,  if  not,   he  affected  an 
air  of  good   humour  ;  he   asks   him,  has  he  published 
them  j  the  Defendant    tells   him,  that  if  he   publishes 
them,  he  will  apply  to  law  for  redress, — They  are  pub- 
lished i  the   Defendant   does   not  apply   to  the  law  for 
redress,  but,  the  first  time  he  sees  him,  he  insults  him  ; 
he  repeats  that  insult ;  and  the  question  is,  whether  this 
will  deprive  him  of  the  ordinary  remedy  for  this  offence, 
Dixon  tells  him,  that  it  was  not  from  his  own  authority 
h    t  ablished  them  >  that  he   did  so,   because  he   consi- 
dered  himself  ordered   to   do    so    by    lega]   authority-. 
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This  conduct  was  not  calculated   to   promote  a  chal- 
lenge, or  to  produce  one  ;  that  consequence  could  not 
have   been   expected    to    flow   from    such  an   answer. 
Whether  they  were  legal  or  illegal,  will  make  no  dif- 
ference.    This  Court  will  not  weigh  provocation,  and 
determine  what  will  amount  to  justify  a  man  in  sending 
a  challenge.     Whatever   provocation    there   may  be ; 
however  the  Defendant  may  be  provoked,  yet,  if  not 
intended  to  produce  it,  if  it  is  not  understood  by  the 
prosecutor  to  provoke  it,  it  is  not  a  ground  of  resisting 
the  application  of  this   sort.     Now,  Mr.  Dixon  meant 
that  he  did  not  act  with  the  intent  or  purpose  of  pro- 
voking Mr.  Rowe  to  challenge  him  ;  nor  does  Mr.  Rowe 
mean   that  he  believes  such  was    Mr.  Dixon's  intent. 
I  have  already  observed  upon  the  principal  case,  which 
bears  upon  the  present  application,  and  will  not  here, 
therefore,    repeat    my   observations.      But,    I   am    to 
observe,  that  it  is  a  material  ingredient  in  this  cage, 
that   were   we  to   refuse  this   information,    we  should 
open    to  the  gentleman  prosecuted,  a  liberty    to   call 
upon   every   gentleman    who    attended  that   meeting; 
we  should  tell  him  to  attack,  insult,    and  challenge  Mr, 
King,  the   mover,  and   seconder  of  those  resolutions, 
wherever  he  meets  them  ;    and    who  would  not   have 
the  same    excuse   for  their    conduct  that   Mr.    Dixon 
had.     They  could  not   say  they  acted   under  orders; 
and   refusing   this  information,  would   be   telling  him 
that  if  he  did  so,   this  Court  could  not  interfere ;  and, 
therefore,  to   preserve   the  peace    of  that  society,    we 
must  grant  this  rule.     And,  indeed,  if  we  are  to  judge 
from   the  affidavit,  it   does   seem   that   the  Defendant 
would  not  be  very  averse  to  such  a  step,  nor  would  it 
require  much  ingenuity  to  induce  him   to  resort  to  it. 
I  am  to  observe,  that  in  giving  this  opinion,  I  lay  .out 
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of  the  case  the  letters,  and  also  the  legality  or  illegality 
of  the  proceedings. 

Judge  Day. — For  the  same  principles,  I  shall  ab- 
stain from  going  at  large  into  this  case.  Letters  are 
attributed  to  Mr.  Rowe,  of  the  most  rancorous  malig- 
nity that  ever  shocked  the  ears  of  a  Court  of  Justice, 
and  which,  the  gentlemen  who  received  them,  treated 
with  that  contempt  they  deserved  ;  but  I  shall  put 
them  out  of  my  consideration,  as  they  do  not  come 
fairly  before  the  Court-  The  first  Counsel  for  the 
defendant  admitted  his  conduct  was  indefensible  and 
unjustifiable  ;  it  was  too  desperate  a  case  to  be  defended. 
The  second,  defended  Mr.  Rowe's  conduct,  on  the 
ground  of  recrimination  ;  he  argued,  the  Court  of 
King's  Bench  will  not  interfere  with  their  extraordinary 
interposition  for  one  who  comes  into  this  Court  with 
unclean  hands  •,  and  he  cited  Doctor  Browne's  case. 
There  is  also  in  Burrow,  Hankev's  case;  there  the 
applicant  came  with  unclean  hands,  for  he  first  chal- 
lenged the  person  against  whom  he  applied  ;  and  the 
Court  said,  they  would  not  grant  an  information,  be- 
cause the  prosecutor  had  entrapped  his  opponent. 
Whether  this  was  correctly  done  or  not,  is  not  the 
question  ;  the  conversation  proves  he  did  it  under  an 
impression  that  he  was  doing  his  official  duty  ;  the  con- 
versation also  proving  a  tenderness  for  the  defendant  ; 
he  conceived  it  his  military  duty  ;  he  stated  from  whom 
he  received  those  orders;  he  would  have  been  punished 
if  he  had  disobeyed  them;  1  therefore  think  he  is  not 
an  ex  lcx\  I  think  he  is  not  out  of  the  pale  of  the  law, 
for  he  acted  in  his  official  capacity  ;  he  complies  with 
the  order  of  his  officers  *,  he  conducts  himself  with 
temper;  he  told  him  his  defence:  he  said  nothing  to 
irritate  the  mind  of  any  orderly  man  ;  he  was  not primo 
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delicto.  I  conceive  it  a  great  breach  of  the  public  peace. 
I  think  we  are  imperiously  called  on,  by  this  awful 
subject,  to  stop  the  further  progress  of  this  business. 
If  the  arguments  of  the  Counsel  are  adopted,  we  expel 
every  member  of  that  meeting  out  of  the  pale  of  the 
law  ;  it  would  be  holding  out  to  this  ill-advised  young 
man  to  fight  them  all.  What  would  become  of  the 
Captain  Commandant  ?  What  would  become  of  the 
mover  and  seconder  ?  They  would  all,  one  after  the 
other,  be  challenged  by  this  gentleman  ;  and  shall  we, 
upon  technical  law,  and  artificial  objection,  open  the 
door  to  this.  Upon  my  judicial  oath,  I  agree  in  find- 
ing this  Bill ;  but,  1  leave  out  of  my  consideration  the 
letters,  and  also  fcthe  legality  or  illegality  of  the  pro- 
ceedings. 

Judge  Osborne. — I  concur.  I  leave  out  of  the  case 
the  letters  addressed  by  Mr.  Rowe  to  Mr.  Ellis,  and  also 
the  legality  or  illegality  of  the  proceedings. 

Judge  Bah/  was  taken  ill,  and  retired  from  the  bench, 
and  did  not  express  his  concurrence  therein,  or  disagree* 
ment  therefrom. 
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KING'S  BENCH. 

The   King,    at  the  Prosecution   of  Thomaa 

Dixon,   Esq. 

AGAINST 

Richard  Radford  Rowe^  Esq. 
10th  July,  1805. 

SITTINGS   AFTER   TERM. 

The  following  Jury  were  sworn  ? 
1  Benjamin  Willis, 


2  Garrat  Wall, 

3  Robert  Whitstone, 

4  William  Anderson, 

5  Michael  Hutchinson, 

6  John  Kempston, 


7  John  Ryan, 

8  John  Coghlan, 

9  Patrick  Doran, 

10  Richard  Barker, 

1 1  Thomas  Adams, 

12  William  Daviel. 


R.  Pennefather  opened  the  case  for  the  prosecu- 
tion. It  was  a  criminal  information,  filed  by  the  King's 
Coroner,  against  the  Defendant,  for  attempting  to  pro- 
voke Thomas  Dixon  to  fight  a  duel  with  him.  The 
offence  was  laid  on  the  26th  April,  1804.  There  were 
two  material  counts,  differing  essentially  from  each 
other.  The  first  count  set  out  the  words,  *f  Don't  you 
think  spitting  in  a  man's  eye  is  a  proper  mode  of  in- 
sulting him  ?  I  am  told  it  is  one  of  the  most  proper 
modes  of  conveying  an  insult ;  what  do  you  think  ?  If 
I  send  you  a  message,  what  answer  will  you  give  it  ?  If 
I  send  you  a  message,  will  you  take  legal  advantage  of 
it  ?  Take  notice,  I  do  not  now  give  you  a  challenge  to 
fight  a  duel;  but  if  I  send  you  a  message  to  that  effect, 
what  answer  will  you  give  it  ?     I  ask3  if  I  send  you  a 
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challenge  to  fight  a  duel,  will  you  take  legal  advantage 
of  it  ?     Am  I  to  take  it,  that  if  I  do  send  you  a  chal- 
lenge, you  will  take  legal  advantage  of  it  ?     I  am   sure 
any  answer  you  would  give,  it  would  not  be  that  of  a 
gentleman."     There  are  six  counts  on  this  conversation, 
laying  it  in  different  ways.     The  three  first  lay  them  as 
a  challenge  ;  the  three  last,  with  intent  to  provoke  him 
to  send  a  challenge.  The  other  material  offence  charged 
is,  "  I  wonder  how  so  great  a  rascal   and  scoundrel  as 
you  are,  can    appear   in    the   Hall,  after  signing  your 
name  to  a  libel  against  me  in  the  newspapers,  which  the 
printers  of  the  newspapers  refused  to  receive,  till  you 
signed  it."     This  is  the  seventh  count  on  this  conversa- 
tion.    There  are   two  counts  ;  the  one  laying  it  as  a 
provocation  to  fight ;  the  other,  as  a  direct  challenge. 
Another  count  lays  a  general  provocation  to  excite  Mr. 
Dixon  to  send  Mr.  Rowe  a  challenge,  on  the   26th  of 
April,  1804-;  another  count  lays  a  general  challenge  on 
the  26th  April,  1804- ;    another  count  lays  a  general 
provocation  to  excite  Mr-  Dixon   to  send  Mr.   Rowe  a 
challenge  on  the  27th  April,   1804?;  another  count  lays 
a  general  challenge  by  Mr.  Rowe  to  Mr.  Dixon  on  the 
27th  April,  1804.     In  all  these  general  counts,  the  abu- 
sive words  were  omitted.     The  Defendant   has  pleaded 
the  general  issue. 

Mr.  Curran  stated  the  case  for  the  Prosecution.  With 
deep  contrition  and  regret,  said  he,  do  I  state  this  case. 
I  never  performed  a  more  painful  duty.  An  information 
is  filed  against  the  Traverser,  for  having  used  such  lan- 
guage to  Mr.  Dixon,  as  to  irritate  his  feelings,  with 
intent  that  a  meeting  should  take  place,  which  must 
have  ended  with  the  death  of  one  of  them,  or  at  least 
be  accompanied  with  a  breach  of  the  peace.  Offences 
are  of  two  kinds  ;  first,  those  that  consist  not  in  aggra- 
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vation,  but  in  a  distinct  fact,  which  constitute?  the 
crime  ;  such  as  treason,  felonies,  murder,  and  burglary. 
In  these,  when  the  first,  which  constitutes  the  crime,  is 
proved,  there  can  be  no  inquiry  into  any  extenuating 
circumstances.     Secondly,  those  class  of  crimes  where 
the  jury  are  to  enquire  into  the  circumstances.     These 
species  of  crimes  consist  of  various  shades  ;  but  the  jury 
are  not  to  judge  of  these,  or  to  punish  them  ;  they  are 
barely  to  find  the  facts ;  the  judgment  on  those  facts 
lies  with  the  Court.     In  the  year   1803,  circumstances 
compelled  all  persons  to  arm*     The  Bar  took  part,  and 
set  an  example  likely  to  be  prevalent,  from  their  educa- 
tion.    An  odious  and  scandalous  disturbance  arose   iii 
the  July  of  that  year.    The  26th  of  July,  in  that  year, 
whilst  every  one  was  in  a  state  of  agitation,  the  Lawyers' 
corps  met,  armed,  at  Foster  Place.     The  learned  gen- 
tleman whom  I  have  the  misfortune  to   represent  as  a 
delinquent,  was  there ;  he  then  conducted  himself  so, 
as  to  render  it  requisite  to  Lieutenant  Ellis  to  report  his 
conduct  to    Steuart  King,  the  Captain  Commandant  of 
the  corps.     Lieutenant  Ellis  was   the  officer  then  com- 
manding the  cavalry  ;  a  proper  and  honorable  gentle* 
man,  of  courteous  and  gentlemanly  conduct,  and  truly 
courageous.     In  consequence  of  this,  Captain  King  or- 
dered the  troop  to  be  assembled.     Mr.  Dixon  was  Quar- 
termaster of  the  troop ;  he  attended  also.     Mr.    Ellis 
stated  the  case,  as  was   his  duty,  and  Mr.  Rowe  was 
allowed  to  apologise,  if  he  chose  to  do  so.     He  did  so, 
Mr.  Rowe's  conduct  was  defend ible  only  in  this   point. 
His  apology  was  accepted.     Mr.  Ellis,  as  became  him, 
stretched  out  his  hand  to  him,  and  desired  him  to  shake 
hands  with  him,  as  his  fellow*trooper.     It  was  expected 
the   matter   would   rest   there.      Mr.   Rowe's   feelings 
ought  to  have  been  those  of  gratitude.     How  he  could 
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suffer  a  spirit  of  exasperating  and  malevolent  attack  to 
take    possession  of  his  mind,    I  cannot  conceive.     la 
the  month  of  August,  1803,  things  being  reasonably 
quiets  the  corps  separated  for  circuit ;  and  Mr.  Ellis 
being  at  Tralee,  in  the  course  of  the  circuit,  received  a 
letter,  not  in  the  hand-writing  of  Mr.  Rowe,  the  signa- 
ture not  his.  [Here  Mr.  Curran  was  proceeding  to  read 
the  letters,  when  Mr.  Burne  objected,  that  unless  some 
evidence  could  be  given  of  the  hand-writing  of  the  letter* 
Counsel  should  not  state  it.     Here  the  Counsel  stated 
expressly,   it  was  not  his  hand-writing.]     Mr.  Curran 
stated,  that  he  had   no  doubt  of  being  able  to  bring  it 
home  to  the  defendant ;  and  he  read  the  letter,  (vide 
ante  page  249.)     How  any  man,  having  advantage  of 
an   early   education,    and  possessed   of  great    talents, 
could  so  degrade  them,  he  was  at  a  loss  to  conjecture. 
But  it  is  a  pleasant  thing  to  see  that  a  man's  talents 
will  not  assist  him,  when  he  degrades  himself  by  apply- 
ing them   to  unworthy   purposes  j    they  mount   with 
celerity,  they  descend  with  difficulty ;  so  with  the  un- 
happy writer  of  that  letter ;  he  ought  to  make  atone- 
ment for  that  letter  5  he  ought  to  wash  it  out  with  his 
tears,  and  with  his  blood  -9  he  may  thereby  obtain  for- 
giveness of  the  world,  but  cannot  of  himself;  if   he 
makes  this  atonement,  he  will  come  back  with  dignity- 
Mr.  Ellis,   by  the  receipt  of  this  letter,  was  put  upon 
a  ground  in  which  it  was  difficult  for  any  man  to  act* 
Was  a  gentleman,  commanding  the  gratuitous  patriotism 
of  his  country,  to  be  forced  to  risk  his  blood>  and  his 
life,  for  the  execution  of  his  duty.     Mr.  Ellis  remained 
undisturbed  and  unruffled ;  he  determined  not  to  meet 
Mr.  Rowe.     What  must  become  of  the  public,  if  aa 
officer  was  to  be  accountable  to  a  private  for  a  personal 
i*sult.    Mr.  Ellis  apprised  Captain  King  of  the  cir* 
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cumstance.     Captain  King  thought  it  should  not  be  a 
war  of  blood  ;  that  Mr.  Ellis  was  not  to  come  as  a  gla- 
diator to  the  combat.     Captain  King  ordered  a  Court 
of  Inquiry ;  the  Court  was  styled,  "  Court  of  Inquiry 
on  R.  R.  Rowe,  Esquire,  by  Lieutenant  Ellis,   Captain 
JCnox,  President;  Lieutenant  Scriven;  Lieutenant  Dob- 
bin ;  William  Ruxton,  Esquire ;  Richard  Jebb,  Esquire; 
Peter  Vanhomrigg,  Esquire ;  Redmond  Barry,  Esquire. 
Notice  of  the  hour,  and  place  of  sitting,  to  be  given  by 
Captain  Knox."    Mr.  Ellis  stated  his  case.  Mr.  Dixon 
was  summoned  by  Mr.  Rowe,  and  did  attend  as  a  wit- 
ness.    The  Court  of  Inquiry  met.    He  stated  the  meet- 
ing of  the  troop,  with  the  circumstances  that  induced 
him  to  believe  Mr.  Rowe  to  be  the  author  of  the  letter. 
Mr.  Rowe  refused  to  make  any  declaration   upon  the 
subject;  did  not  deny  it;  nor  did  he  confess  it,  and 
apologise  for  it ;  he  had  recourse  to  his  pen,  which,  I 
have  uniformly  observed,  generally  borrows  its  qualifi- 
cation from  the  source  from  which  it  is  derived.     Mr. 
Rowe  cross-examined  Mr.  Ellis  ;  it  went  to  shew,  that 
he  was  justified  in  writing  this  letter  ;  that  evening,  se- 
veral copies  were  circulated  ;  I  would  much  rather  be 
the  subject  than  the  author  of  such  a  letter ;  I  have  ob- 
served that  a  certain  species  of  dirt,  proves  a  detergent ; 
so  here,  the  observations  of  this  letter  served  to  brighten 
Lieutenant  Ellis's  character.     The  Court   of  Inquiry 
were  unanimously  of  opinion  that  Mr.  Rowe  was   the 
author  of  the  letter.     Here  he  read  the  Report,  which 
Js  as  follows  : 

«  November  I2tky  1803. 

«  Sir,— The  Court  which  you  appointed  to  inquire 

into  the  conduct   of  Mr.    Rowe,  towards    Lieutenant 

Ellis,  have  directed  me  to  communicate  to  you  the  result 

of  theiV  investigation.    It  has  appeared  to  them,  that 
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Lieut.  Ellis  did  receive  a  letter,  signed  Richard  R.  Row€, 
of  an  improper  and  unsoldier-like  tendency ;  which  letter 
(No.  1,  ante  page  249,)  is  herewith  transmitted.  Jt  has 
also  appeared  to  them,  that  although  the  said  letter  was 
not  proved  to  be  in  the  hand-writing  of  Mr.  Rowe, 
sufficient  facts  were  disclosed  to  warrant  them  in  im- 
puting it  to  that  gentleman.  It  has  also  appeared  to 
them,  that  the  same  improper  and  unsoldier-like  letter 
was  written  in  consequence  of  Lieutenant  Ellis's  conduct 
in  the  discharge  of  his  duty,  as  an  officer  of  the  Lawyers' 
cavalry.  They  desire  me*  moreover,  to  communicate 
to  you,  that  Mr.  Rowe  did  not  think  proper,  either  to 
admit  or  deny  the  letter  in  question  ;  but  contented 
himself  with  laying  before  the  Court  a  paper,  contain- 
ing a  declaration,  that  he  was  not  guilty  of  the  charges 
alledged  against  him,  which  paper  (No.  2,*)  is  herewith 
transmitted.  I  am  likewise  desired  to  regret,  that 
printed  copies  of  the  same  letter,  one  of  which  is  here- 
with transmitted,  (No.  3,)  was  sent  to  several  members 
of  the  corps,  and  to  other  persons,  not  being  members 
of  the  same,  which  were  delivered  during  the  sitting  of 
the  Court ;  and  also,  that  the  Court  thought  it  right  to 
demand  of  Mr.  Rowe,  whether  he  chose  to  admit,  or 
disavow  the  sending  of  the  above-mentioned  printed 
letters.  Mr.  Rowe  declined  giving  any  other  answer 
than  that  which  is  contained  in  a  paper  (No.  4,f )  which 
he  then  delivered  in  to  the  Court,  and  which  is  trans- 

*  "  I  am  required  by  this  Court  to  answer  a  charge  exhibited  by  at^ 
oSicer  of  the  Lawyers*  cavalry,  against  me,  as  a  private  in  the  same 
corps,  for  an  alledged  military  offence. 

*»  Of  course,  S  plead  not  guilty  generally  to  that  charge,  in  the  usual 
way  on  such  occasions,  and  am  ready  for  my  trial." 

f  "  If  1  am  required  to  give  any  further  answer,  than  by  pleading 
formally,  and  regularly  to  the  charge,  t  am  confident  this  Court  value 
too  highly  the  first  principle  of  their  profession,  to  require,  fiom  my 
lips,  any  evidence  either  to  acquit,  or  accuse  myself — 1  have  pleaded,  not 
guilty,  in  the  formal  and  usual  yvay  ;  and  am  to  be  acquitted,  or  convicted, 
by  others,  not  by  my  own.'' 
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mitted  herewith.  I  am  also  desired  to  add,  that  the 
Court  are  unanimously  of  opinion,  that  Lieutenant  Ellis 
not  only  did  not  exceed  the  limits  of  his  duty,  in  the 
transaction  to  which  the  letter  of  Mr.  Rowe  refers, 
but,  that  he  acted,  on  the  contrary,  with  peculiar  and 
very  laudable  tenderness  and  delicacy  towards  Mr. 
Rowe,  in  that  transaction  Finally,  the  Court  have 
desired  me  to  recommend  it  to  you,  Sir,  to  lay  their 
report,  and  the  documents  which  accompany  it,  before 
the  Barristers  of  the  corps,  in  order  that  they  may 
proceed  in  the  matter  as  they  shall  deem  expedient. 

"  George  Knox,  President," 

H  To  Captain  King,  &c.  &c  &c." 

According  to  this  advice>  a  numerous  meeting  was 
held  of  the  Barristers  of  the  corps.  Mr.  Dixon  attend- 
ed, as  Quartermaster  Mr.  Rowe  had  recourse  to  the 
pen  •,  he  wrote  to  Captain  King,  not  to  suffer  the  bu- 
siness to  be  discussed  in  his  absence,  for  that  he  was 
under  the  necessity  of  sailing  for  England  that  night.— 
The  corps,  however.,  came  to  the  following  resolutions  : 

cc  At  a  numerous  meeting  of  the  Barristers  of  the 
Lawyers'  corps,  held,  pursuant  to  public  notice,  in  the 
Chancery  Chamber,  on  Friday,  the  }5th  of  November, 
1803,  the  following  resolutions  were  entered  into: 

"  Resolved  unanimously,  That  it  is  the  opinion  of 
this  Meeting,  that  Mr.  Richard  R.  Rowe  was  the  au- 
thor of  the  scurrilous  letter  sent  to  Lieutenant  Ellis, 
dated  Monday,  the  8th  August,  1803,  Quin's  Hotel, 
Bray,  and  signed  Richard  R.  Rowe. 

"  Resolved  unanimously,  That  the  conduct  of  Mr. 
Richard  R.  Rowe,  of  the  Lawyers'  corps,  in  having  been 
the  author  of  the  letter  in  resolution  mentioned,  ad- 
dressed to   Lieutenant  Ellis,  has  been  unbecoming  the 
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character  of  a  soldier  and  a  gentleman ;  and  therefore 
that  be  be  no  longer  considered  a  member  of  the  corps, 
and  that  his  name  be  erased  from  the  roll. 

«  Resolved  unanimously,  That  the  conduct  of  Lieu- 
tenant Ellis  towards  Mr.  Richard  R.  Rowe  has  been 
such  as  became  an  officer  and  a  gentleman  ;  and  that  it 
is  the  opinion  of  this  meeting,  that  if  Lieutenant  Ellis 
liad  taken  any  other  notice  of  the  above-mentioned  letter 
than  he  had  done,  he  would  have  been  guilty  of  a  dere- 
liction of  his  duty  to  the  corps,  as  an  officer,  and  to 
himself,  as  a  gentleman. 

H  Resolved,  That  copies  of  these  resolutions  be 
transmitted  to  Major  General  Sir  Charles  Asgill,  Bart. 
Major  General  Dunne,  the  Brigade  Major  of  Yeomanry, 
and  to  the  General  Officers  commanding  yeomanry  corps 
in  the  city  of  Dublin. 

f(  By  order  of  the  Meeting, 

f«  S.  King,  Captain  Commandant." 

It  was  thought  right  to  transmit  those  Resolutions  to 
those  to  whom  Mr.  Rowe  had  sent  them.     They  were 
accordingly  sent  to  the   several  persons  mentioned  in 
the  Resolutions.     Mr,  Rowe  had,  again,  recourse  to  his 
pen  ;  he  wrote  a  second  letter  (ante  p.  255) ;  certainly  he 
did  not  improve  ;  he  fell  vastly  short  of  his  first  letter  ; 
like  Milton,  who  is  supposed  to  have  flagged  in  his  se- 
cond work,  his  Paradise  Regained  being  vastly  inferior 
to  his  Paradise  Lost  *,  so,  Mr.  Rowe's  second  letter  fell 
vastly  short  of  his  first ;  it  was  as  follows; — "  Sir,  the 
utter  contempt/'  &c. — After  having  read  the  first  four  or 
five  paragraphs,  he  proceeded  as  follows  :  I  really  have 
not  strength  to  go  through  it,  it  is  very  long.    Mr.  Rowe 
did  not  rest  satisfied  here  ;  he  thought  proper  to  write  a 
third  letter,  (ante  p.  %59.)    Both  these  last  letters,  were 
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printed,  and  posted  in  every  part  of  Dublin.  On  tnfe 
the  Bar  came  to  the  resolution  to  publish  the  former  j> 
Resolutions  in  all  the  newspapers  of  the  city  of  Dublin. 
Accordingly,  Captain  King-ordered  Mr.  Dixon  to  pub- 
lish them  ;  he,  in  consequence,  took  them  to  the  offices 
of  the  newspapers.  What  was  Mr.  Rowe's  conduct  ?  He 
came  up  to  Mr.  Dixon,  and  asked  him,  whether  he 
thought  spitting  in  a  man's  eye  was  not  a  good  mode  c£ 
inslting  a  man  ?  Can  any  man  doubt  the  meaning  of  such 
a  question.  Mr.  Dixon  told  Mr.  Rowe  he  had  left  the 
copies,  by  order  of  Captain  King.  Mr.  Rowe  goes 
away  ;  and,  in  a  few  moments  after,  he  returns,  and? 
assuming  an  air  of  familiarity,  says  to  him,  "Damn  you» 
you  blackguard,  you  took  a  fine  rise  out  of  me."  He 
goes  away ;  and,  in  about  an  hour  after,  he  returns 
again;  he  addresses  him  in  the  presence  of  Mr.  Richard 
Farrel ;  he  asks  him  if  he  left  the  Resolutions  for  in- 
sertion. Mr.  Dixon  details  all  the  prior  conversation, 
except  that  of  the  spitting.  Mr.  Rowe  seems  to  have 
imitated  the  mode  of  acting  of  painters,  who  do  not  lay 
on  all  their  colours  at  once,  but  add  different  shades  at 
different  times.  So  did  Mr.  Rowe  ;  his  acting  was  not 
that  of  a  mind  thrown  off  its  guard  by  any  sudden 
accident ;  but,  it  was  a  systematic  attempt  to  excite 
Mr.  Dixon,  by  all  manner  of  means  in  his  power.  Ac- 
cordingly, you  will  have  it  laid  before  you  in  evidence, 
that  he  concluded  this  conversation,  by  telling  Mr. 
Dixon,  that  any  answer  he  should  receive  from  him, 
would  not  be  that  of  a  gentleman.  He  was  in  hopes 
this  would  have  produced  the  desired  effect;  but,  finding 
it  did  not,  he  meets  Mr.  Dixon  the  next  day,  and,  in 
the  presence  of  several  of  the  Bar,  tells  him  he  was  a 
scoundrel,  and  a  rascal ;  and  makes  it  a  matter  of  boast 
to  Mr.  William  Plunket,  that  he   had  done  so.     Thi* 
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Aid  not  produce  the  desired  effect.  Mr.  Howe,  however, 
was  determined  not  to  abandon  his  purpose;  accord- 
ingly, he  meets  Mr.  Dixon  at  the  play-house ;  a  broil 
takes  place  there ;  he  addresses  to  Mr.  Dixon  the  fol- 
lowing words  :  (i  Are  you  under  the  protection  of  any 
Court  ?"  This  is  a  most  calamitous  case;  it  is  the  only 
corps  in  which  such  a  business  has  taken  place ;  nor 
Is  there  in  it  a  single  circumstance  of  alleviation  in 
favour  of  Mr.  Rowe ;  he  cannot  plead  the  excuse  of 
irritated  feelings. 

THOMAS  DIXON,  Esq.  sworn. 
Examined  by  Mr.  Bushe. 

Is  a  member  of  the  Lawyers'  corps ;  was  on  parade 
the  6th  July,  1 803 ;  there  was  an  alarm  on  Tuesday 
evening  ;  did  not  observe  any  part  of  the  conduct  of  Mr. 
Rowe ;  was  present  at  a  meeting  in  one  of  the  chambers 
of  the  Parliament  House,  does  not  recollect  the  exact 
day.  Lieutenant  Ellis  took  the  chair,  and  stated  that 
he  was  ordered  by  Captain  King  to  call  the  meeting ; 
witness  did  apprehend  some  severe  measure  in  contemp- 
lation, from  Lieutenant  Ellis's  manner.  It  was  left  to 
Mr.  Rowe's  option  to  apologise  or  not  to  Serjeant 
Yelverton ;  Mr.  Rowe  did  apologise ;  Lieutenant  Ellis 
stretched  out  his  hand,  and  shook  hands  with  Mr.  Rowe  % 
they  appeared  perfectly  cordial.  Witness  was  present 
at  the  Court  of  Inquiry ;  Lieutenant  Ellis  requested 
witness  to  attend,  and  recollect  the  expressions  he,  Lieu- 
tenant Ellis,  had  used  ;  did  recollect  them  accurately. 
Lieutenant  Ellis  stated  to  the  Court  of  Inquiry  the  re- 
ceipt of  the  letter  of  the  8th  August,  at  Tralee.  The 
Court  called  on  Mr.  Rowe  to  make  a  defence ;  Mr. 
Rowe  called  for  a  Court  Martial ;  complained  he  could 
not  enforce  the  attendance  of  witnesses ;   Mr.  Ellis  of- 
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fered,  if  Mr.  Howe  would  deny  the  letter,  he  would 
shake  hands  with  him.     The  purport  of  Mr.  Rowe's 
cross-examination  was,  to  shew  that  Lieutenant  Ellis 
asserted  his,  Mr.  Rowe's,  conduct  was  suspicious  *,,  Lieu- 
tenant  Ellis  stated,  upon  his  honor,  he  had  not  used  the 
words  ;  Mr.  Rowe  did  not   cross-examine  to  any  other 
matter.     Witness  does   not  know  whether   Mr.  Rowe 
received  any  notice  of  any  meeting  of  the  corps.    There 
were  resolutions  entered  into  Tsy  the  corps  j  those  reso- 
lutions were  not  published  in  any  newspaper  ;  they  were 
published  so  far,  as  to  send  them  to  the  officers  of  the 
corps.     On  the  24th  of  April,  1804,  there  was  another 
meeting,  and  resolutions  passed.    Captain  King  ordered 
them  to  be  published  in  all  the  newspapers  of  Dublin ; 
it  was  only  one  resolution  to  publish  the  former  resolu- 
tions.    Witness,  waited  on  Captain  Doyne,  who  desired 
him  to  obey  the  orders  he  had  received ;  witness  met  Mr. 
Rowe  ;  Mr.  Richardson  was  in  company  with  witness  ; 
it  was  on  the  25th  April,  1803.     Mr.  Rowe  came  up* 
and  asked  witness  whether  he  was  to  apply  for  an  infor- 
mation against  him  ;  witness  asked  Mr.  Rowe,  for  what? 
He  answered,   for   publishing  resolutions,    containing 
informable  expressions ;  expressions   tending  to  excite 

,  him  to  a  breach  of  the  peace  ;  he  mentioned  he  had  the 
opinion  of  Counsel  that  an  information  would  lie  for  it. 
Witness  observed  Mr.  Richardson  was  not  attending  ; 
he,  witness,  begged  of  him  to  attend ;  and  then  said, 
"  Mr.  Rowe,  I  this  day  received  orders  from  Captain 

lt.King  to  publish  them,  which  I  certainly  will  do."  Mr- 
Rowe  replied,  "  Well,  remember  I  give  you  notice  that 
I  will  prosecute  you  ;  and  the  proof  will  be  easy,  for  I 
have  only  to  prove  your  hand-writing  to  it."  Witness 
replied,  "  The  copy  you  may  get,  may  not  be  in  my 
,kand-writing,  a*  I  have  sent  them  to  the  scrivener's  to 
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be  copied.  There  are  five  newspapers  in  Dublin  ;  Ml*. 
Whitney  accompanied  witness  ;  witness  gave  an  authen- 
tication, in  the  following  words  : 

«  Three  insertions.     The  bill  to  be  sent  to  Captain 

King,  No.  38,  Rutland  Square. By  order  of  Steuart 

King,  Esq.  Captain  Commandant  of  the  Lawyers'  corps, 
I  leave  the  above  resolutions  for  insertion  in  the  Dublin 
Evening  Post. 

"  Thomas  Dixoisr, 
"  Quartermaster  Lawyers'  Cavalry, 
"  April  25,  1804.  "  6,  Stephen's  Green." 

Next  day  witness  met   Mr.  Rowe  in  the  hall   of  the 
Four  Courts ;  Mr.  Richardson   was   in   witness's  com- 
pany.    Mr.  Rowe  said,  "Am  I  to  apply  for  an  infor- 
mation against  you,  or  not  ?     Have    you  published  the 
resolutions  ?"  Witness  replied,  "  I  left  last  night  a  copy 
of  the  resolutions  at  every  newspaper  in  Dublin."     Mr. 
Rowe  said,  "  But  I  have  been  beforehand  with  you,  and 
they  will  not  receive  them."     Witness  found  no  objec- 
tion in  any  one    to    receive  them,  but   at   the  Dublin 
Evening  Post  office ;  who  told  witness  that  Mr.  Rowe 
had  been  with  them,  and  cautioned  them  riot  to  receive 
them.     Mr.  Rowe  thereon  asked  witness,  Cc  Don't  you 
think  spitting  in  a  man's  eye  is  a  proper  mode   of  con- 
veying an  insult  ?  What  do  you  think?"     Witness  re- 
plied, "  I  should  be  very  sorry  to  have  such  an  appli- 
cation to  answer."     Mr.   Rowe   walked   away,  saying, 
he  would  go,  and  stop  the  publication  of  them.     A  few 
'  minutes   after,  he  returned,  and  said,    "  Damn   you, 
you  blackguard,  you  took  a  fine  rise  out  of  me."   About 
three  o'clock,  he  returned,  not  in  his  bar  dress.    Wit- 
ness supposes   he  went  to  the  office,  and   saw  it;  his 
manner  was  formal.     Witness   guessed    what  he   was 
about    He  said*  «  I  want  to  speak  to  you,"  and  crossed 
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the  hall,  and  turned  aside,  and  spoke  to  Richard  Far- 
rel,   Esquire,    a    Barrister,  to  come.     He   then  asked 
Witness  if  Witness  had  put   his  name  to  a  paper,  pur- 
porting to  be  Resolutions  of  the  Barristers  of  the  Law- 
yer's corps,  so  as  to  sanction  the  publishing  of  them. 
Witness,  repeated  the  same  conversation  he  has  before 
set  forth.     Mr.  Rowe  then  asked  Witness,  $  If  I  send 
you  a  message,  what  answer  will  you  give  it  ?"     Wit- 
ness replied,  "  I  cannot  positively  say,  till  I  know  what 
the  message  will  be  ''     Mr.  Rowe  theti  said,  "  If  1  send; 
you  a  message,  will  you  take   legal  advantage  of  it?" 
Witness  said  «  He  could  not  tell  whether  it  was  such  a 
message  as  would  admit  legal  advantage  to  be  taken 
of."     Mr.  Rowe  then  said,  "  Observe,  I  do  not  now 
give  you  a  challenge  to  fight  a  duel;  but>  if  I  do  send 
you  a  message  to  that  effect,  what  answer  will  you  give 
it?"    Witness  replied,  "  When  he  received  it,  he  should 
give  it  such  answer  as  it  should  appear  to  merit."     Mr. 
Rowe  then  said,  "  If  I  send  you  a  challenge  to  fight, 
will  you  take  legal  advantage  of  it  ?"     Witness  repeated 
his  former  answer.     Mr.  Rowe  said,  "  Then  I  am  to 
take  it,  that  you  will  take  legal  advantage  of  it  if  I  do  ;" 
and   then   oberved,  "  I  am  sure,  any  answer  you  give, 
will  not  be  the  answer  of  a  gentleman."     Witness  felt 
a  considerable  degree  of  irritation.      Witness  went  to 
take    off  his  Bar   dress.     His  first   impression  was  to 
apply   to   this    Court,  and   spoke  to    Richard    FarreU 
Witness  was  prepared  to  expect  an  insult,  and  had  made 
up  his  mind  upon  the  subject.     The   next  day,  Mr. 
Rowe  came  to  Witness,  and,  in  the  presence  and  hear- 
ing of  several  of  the  Bar,  said  to  me,  "  I  wonder  how 
so  great  a  scoundrel  and  rascal  can  appear  in  fchi*  Hal!, 
after  having  put  your  name  to  a  libel  on  me,  in  the  news » 
papers,  and  which,   the  printers  refused  to  insert,   til] 
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you  signed  your  name  to  them."  Witness  replied* 
"  That  he  would  make  him  no  answer  then."  Mr- 
Howe  replied,  "  Nor  never  would ;  for,  witness  was  si 
coward,"  and  walked  away.  Witness,  on  the  1st  June, 
1805,  met  Mr.  Howe  at  the  playhouse;  had  applied,  on 
the  28th  April,  to  the  Court,  for  an  information  •,  Mr. 
Howe  passed  me  by  ;  an  officer  had  struck  another j 
a  message  was  delivered ;  and  the  conversation  was  ge- 
neral. Mr.  Rowe  passed  me,  and  looking  full  in  my 
face,  said,  "  Are  you  under  the  protection  of  any 
Court  ?"  Witness  is  convinced  that  these  words  were 
intended  by  him  to  allude  to  witness.  Mr.  Rowe  and 
witness  belonged  to  the  same  circuit,  and  were  always 
on  good  terms.  It  was  witness's  particular  duty,  as 
Quartermaster,  to  issue  orders  ;  he  was  at  that  time  on 
permanent  duty  ;  never  offered  any  offence  to  Mr. 
Rowe;  answered  him  in  a  courteous  manner.  Mr.  Rowe's 
demeanor  was  first  formal ;  after,  it  was  violent.  I  do 
believe  Mr.  Rowe's  first  intention  was,  to  send  me  a 
message ;  but,  not  being  able  to  extract  from  me  an 
answer,  that  I  would  not  take  legal  advantage  of  it,  he 
used  the  language  to  provoke  and  insult  me. 

Cross-examined  by  the   Right    Honorable   George 

PoNSONBY. 

Did  not  hear  any  conversation  between  Mr.  Ellis 
and  Mr.  Rowe;  I  remember  Mr.  Rowe  to  have  used 
language,  glancing  at  Mr.  Ellis  ;  I  remember  some  al- 
tercation at  a  supper,  at  Sandymount;  Mr.  Rowe  ob- 
served that  Mr.  Boyd  was  a  gentleman,  and  an  officer. 
Mr.  Rowe  has,  on  many  occasions,  complained  of  Lieu- 
tenant Ellis's  conduct ;  there  were  certain  resolutions 
$rawn  up,  on  the  15th  November,  by  some  Barristers  ; 
from  the  15th  November,  no  printed  publication.   Mr* 
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Rowe  did  not  manifest  any  sort  of  resentment.  Witness 
was  at  the  meeting ;  he  was  one  of  those  who  signed 
the  requisition  to  Captain  King,  to  call  the  meeting ; 
a  motion  was  made  at  the  first  meeting,  to  print  the 
resolutions ;  and  he  moved,  that  instead  of  that,  copies 
should  be  sent  to  Major  General  Sir  Charles  Asgill, 
General  Dunn,  the  Officers  of  the  Staff,  the  different 
Yeomanry  Officers,  &c.  &c.  and  this,  as  a  lesser  mode 
of  publication  than  printing  in  the  newspapers.  [Here 
it  was  observed,  that  the  Witness  should  only  state  the 
facts,  and  not  give  his  reasons ;  the  objection  was  ovei> 
ruled.]  They  were  actually  published  and  printed  on  the 
24th  April,  J  804;  these  resolutions  Witness  himself 
had  published.  The  resolutions  import,  that  Mr.  Rowe 
had  acted  unbecoming  a  gentleman  and  a  soldier. 
There  were  no  witnesses  examined  ;  Mr.  Rowe  was  not 
there ;  no  witnesses  at  all  examined  when  the  resolu- 
tions were  passed  in  April,  1804;  at  neither  meeting 
was  there  any  witnesses.  Mr.  Rowe  returned  about 
the  Spring  circuit;  was  in  Ireland  in  March,  1804. 
Witness  made  the  motion,  that  copies  of  the  Resolu- 
tions should  be  sent  to  Sir  Charles  Asgil,  General 
Dunn,  &c.  &c.  There  were  printed  copies  of  the  let- 
ters circulated  through  the  garrison.  Mr.  Rowe  did 
not  know  of  such,  my  motion,  because  he  expressed  nO 
dissatisfaction  at  it.  Mr  Rowe  aked  me,  as  a  matter 
of  opinion,  whether  spitting  in  a  man's  eye,  was  not  a 
good  mode  of  insulting  him.  I  should  have  considered 
such  a  question  as  a  premeditated  insult ;  but  should 
not  have  applied  on  that  ground.  He  asked  me,  whe- 
ther I  meant  to  publish  them.  Mr.  Burrowes  observed, 
and  opposed  the  resolution,  as  it  was  not  lawful  to 
publish  them  ;  I,  however,  did  publish  them,  under  a 
sense  of  duty.     A  third   conversation  then  ensued.     I 
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do  not  think  Mr.  Howe's  mind  was  made  up  to  send 
me  a  message.     Witness  understood,  that  Mr.  Rowey 
understanding  witness  would  prosecute  him,  if  he  sent 
him  a  message,  he  did  not,  therefore,   send  him  one. 
Mr.   Rowe,   understanding  it  was  witness's  intent  to 
prosecute  him,  changed  his  plan,  and  endeavoured  to 
put  it  upon  witness.     Mr.  Rowe  thought  he  could  pro- 
voke witness  to  send  him  a  message,  though  he  could 
not  accept  it.     Witness  having  done  nothing,  but  offi- 
cially, was  determined  not  to  fight.     Mr.  Rowe's  con- 
duct was  not  the  effect  of  irritation   and  provocation  ; 
but,  with  the  hope  of  provoking  witness  to  fight.     Mr. 
Ellis  would  not  meet  him  in  the  field,  for  any  thing  he 
had  done  in  the  execution  of  his  duty ;  considered  it 
unreasonable  to    be    called  on   to  fight ;    that  it  was 
Mr.  Rowe's  object  to  provoke  him  to  fight,  he  only 
believes,    from    Mr.   Rowe  having    insulted    Captain 
Q'Dwyer  when  he  met  him  in  the  street.     The  Resolu- 
tions were  published  5  believes  Mr.  Rowe  knew  of  the 
publication,  but  not  until  after  the  last  insult,  and  that 
the  publication  was  by  order  of  Captain  King. 

William  Plunkett,  Esq, 

Saw  Mr.  Rowe|  the  day  of  the  publication \  he  ap- 
peared very  much  agitated.     He  said  to  me,  '<  Do  you 
know  I  was  forced  to  lose  my   temper  so  much,   as 
to  call  a   Gentleman,  Mr.  Dixon,  a  scoundrel  and  a 
rascal  ;"  told  him  so  11  the  hall ;  this  took  place  almost 
instantly  after   the  transaction.     Mr.  Rowe's  manner 
was  extremely  warm,  and  very  much  agitated*    Witness 
was  present  on  the  parade,  in  1803;  there  was  some 
dispute ;  was  present  at  every  meeting  5  was  present  at 
the  reconciliation,  where  Mr.  Rowe  apologised  to  the 
co  ps  at  large;  Mr.  Ellis  dictated  that  apology  5  nothing 
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appeared,  on  the  part  of  the  corps,  as  interfering  %  every 
dispute  seemed  to  be  apologised  for;  I  was  one  wh© 
thought  the  business  should  rest. 

Cross- examined. 

Mr.  Ellis  interfered  in  consequence  of  a  dispute ; 
heard  him  make  a  statement ;  believes  he  said,  that  Mr. 
Howe's  conduct  was  a  disgrace  to  the  corps  ;  he  might 
have  used  the  words  suspicious,  at  best ;  believes  he  did 
impute  breach  of  word •,  Mr.  Ellis's  situation  as  Lieu- 
tenant, did  not  hinder  or  prevent  him  from  meeting 
Mr.  Rowe  as  a  gentleman  j  Mr.  Ellis  took  him  by  the 
hand  immediately  after.  The  conversation  with  Mr. 
Rowe  was  before  witness  had  read  the  advertisement ; 
is  sure  Mr.  Rowe  very  much  lost  his  temper;  has  no 
doubt  it  arose  from  a  great  state  of  irritation,  a  kind  of 
uncontrollable  passion,  so  agitated,  that  he  did  not 
know  what  he  was  saying. 

Examination  resumed. 

The  apology  was  made  subsequent  to  the  statement. 
The  following  letter  is  his  hand -writing  : 

"  Dear  Sir, 

"  You  are  perfectly  right  in  your  recollection  of  the 
expressions  used  by  me,  on  the  occasion  you  allude  to, 
in  Dublin.  They  were  nearly,  as  you  say,  that  no  lan- 
guage my  recollection  could  furnish  me  with,  was  strong 
enough  to  express  my  disapprobation  of  your  conduct ; 
and  I  agree  with  you,  that  such  expressions,  if  unex- 
plained, or  unattended  by  circumstances  which  leave  no 
doubt  in  the  mind  of  the  hearer  of  the  inoffensiveness  of 
their  import,  must  hurt  the  feelings  of  a  gentleman,  and 
should  require  every  atonement  and  reparation. 

11  That  they  were  cautiously  and  carefully  used  by  me, 
and  without   any  application  to  your  pt -hale  character 
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or  feeling,  nothing  but  the  extraordinary  length  of 
time  that  has. elapsed  since  they  were  spoken,  can  per- 
mit you  to  forget.  You  will  please  to  recollect,  that  I 
had  not  the  honor  of  your  personal  acquaintance  before 
that  time  ;  that  we  knew  each  other  in  our  military  ca- 
pacity only  ;  and  that  I  then  addressed  you  as  your  offi- 
cer ;  and  that,  as  stick,  J  did  say  I  disapproved  most 
strongly  of  your  conduct,  as  that  of  a  soldier,  whom  it 
was  my  duty  to  reprehend. 

"  This  explanation,  I  trust,  will  be  sufficient;  if, 
however,  you  have  any  further  doubt  upon  your  mind, 
you  will  have  the  goodness  to  signify  it,  and  you  shall 
have  immediately  any  satisfaction  which,  as  a  gentleman, 
it  is  in  my  power  to  give.  I  should  think  it  more  ad- 
visable, if  what  I  have  written  does  not  meet  your  ap- 
probation, (of  which  I  can  have  no  doubt)  that  we  should 
talk  it  over  in  the  presence  of  our  friends,  as  writing 
does  not  always  convey  our  mind  as  fully  as  we  wish. 

c*  I  have  the  honor  to  be, 
«  31  Jan.  1804,  «  Your's,  &c, 

«  Blenheim  Hotel."  "  Wm.  Plukkett." 

"  Richard  Rowe,  Esq. 
«  Adelphi  Hotel." 

Richard  Farrel,  Esq. 
Mr8  Rowe  asked  me  to  go  over  where  Mr.  Dixon 
stood  ;  did  not  impart  the  nature  of  the  subject; 
seemingly  with  great  temper ;  Mr.  Dixon  also,  with 
great  temper,  thought  it  .would  have  ended  amicably. 
Mr.  Rowe . . said,  if  he,  Mr.  Rowe,  was  to  send  Mr. 
Dixon  a  message,  he  wished  to  know  what  answer  he 
was  to  expect.  Mr.  Dixon  answered,  that  when  he 
received  the  message,  he  would  give  it  such  answer  ar 
he.  thought  fit.   jyir.  Rowe  concluded,  by  saying,  that 
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whatever  the  message,  or  question,  might  be,  that 
Mr.  Dixon  would  not  give  it  the  answer  of  a  gentle- 
man. 

Cross-examined, 

Was  at  two  meetings  of  the  Bar ;  did  not  approve 
of  the  manner  in  which  the  business  was  conducted; 
it  was  in  a  manner  of  great  heat  and  intemperance, 
not  becoming  such  a  subject  or  meeting ;  it  appeared 
to  him  to  partake  of  the  spirit  of  a  faction ;  I 
would  have  opposed  it,  if  I  thought  I  would  have 
been  listened  to  ;  believes,  towards  the  close  of  the  con- 
versation, witness  cautioned  Mr.  Rowe  to  keep  his  tem- 
per ;  Mr.  Dixon  understood  the  question  of  sending  a 
message ;  I  think  the  answer  was  very  plain  ;  Mr.  Dixon, 
knew  the  object  of  Mr.  Rowe's  questions  ;  Mr.  Rowe 
got  no  direct  answer,  Dixon  postponing  the  answer, 
till  it  became  necessary ;  from  the  intimation,  I  conceive 
Dixon's  words  to  mean,  that  he  would  not  fight. 

Thomas  Ellis,  Esq. 

I  am  Lieutenant  of  the  corps  ;  Mr.  Rowe  joined  the 
parade  as  the  corps  was  marching  off  for  guard,  at 
night ;  am  senior  Lieutenant ;  it  was  reported  to  me 
that  Mr.  Rowe  had  offered  an  insult  to  a  non-commis- 
sioned  officer ;  Mr.  Boyd  told  me  he  would  settle  it, 
without  my  interference ;  I  told  him,  I  would  be  much 
obliged  to  him.  A  meeting  of  the  corps  was  held,  under 
my  immediate  inspection  ;  the  Serjeant  came  up,  and 
told  me  he  was  insulted  in  the  execution  of  his  duty; 
I  answered,  I  was  much  surprised  at  that,  as  I  under- 
stood the  business  was  settled  the  evening  before;  he 
answered,  it  was  by  no  means  settled  ;  that  if  it  was 
an  insult  offered  to  the  corps,  the  corps  ought  to  inter- 
fere •,  if  a  private  insult,   he  knew  how  to  chastise  it. 
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1  said,  that  I  was  sure  that  Mr.  Howe  would  make  a 
proper  apology  on   the  subject.     T  then  went  to   Mr. 
Howe,  who  was  then  in  the  ranks,   and  expostulated  in 
as  calm  a  manner  as   I  could  ;    I  represented  to   Mr. 
Howe  the  public  commotion  that  existed  ;   the  strong 
Indignation  of  the    corps,   for   his  not   having  before 
that,   attended  his  duty ;   I  thought  the  most  proper 
mode  of  conduct  would  be,  for  him  to  apologise  to  the 
troop  for  his  breach  of  discipline ;  and   I  requested  of 
him  to  do  so,  as  a  private  compliment  to  myself.     Mr.1 
Rowe  refused  to  give  any  explanation  of  his  conduct, 
and  said  he  would  prefer  to  have  the  business  brought 
before  the  Court ;  upon  that,  I  applied  to  the  Captain 
Commandant  of  the  corps,  for  instructions  how  to  act  5 
he  told  me  to  call  a  meeting  of  the  troop  on  the  28th, 
and  try  and  settle  it,  if  I  could,  and  not  to  let  much  de- 
bating in  a  military  body  ;  I,  accordingly,  called  a  meet- 
ing, and  presided  as  Commandant ;  and  stated  his  mis- 
conduct as  well  as  I  could ;  I  produced  a  gentleman 
who   detailed  the  evidence  to  the  troop.     I  called  on 
Mr,  Rowe  to  make  a  defence;  he  made  none.     I  then 
proposed  a  Resolution,  which  was   negatived;  it  was, 
That  he  be  required  to  apologise.     It  was  moved,  That 
he  be  permitted,  and  that  he  apologise  in  such  terms  as 
the  Commanding  Officer  might  think  proper.     Accord- 
ingly, that  night,   on  parade,  I  called  out  Mr.  Rowe* 
and  mentioned  the  apology  ;  he  objected  to  one  word, 
which  I  struck  out ;  the  apology  was,  That  he  was  ig- 
norant of  military  affairs  ;  that  Serjeant  Yelverton  was 
a  non-com  missioned  officer,  and  that  he  was  sorry  for 
it ;  when  he  repeated  this  apology,  I  said,  cc  Mr.  Rowe, 
your  conduct  is  now  such  as  becomes  a  soldier ;"  and  I 
took  him  by  the  hand,  and  said,    that  it  was  in  the 
confidence  that  I,  and  every  person,  would  forget  what- 
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ever  had  been  done ;  on  my  offering  my  band,  he  took 
it,  and  shook  it  cordially,  and  fell  into  the  ranks.     So 
perfectly  did  I  esteem  Mr.  Rowe,  that  T  made  it  a  point 
to  be  always  particularly  attentive  to  him;  which  he 
certainly,  very  liberally  accepted  of.     I  had  the  honor 
of  a  personal  visit  from  Mr.  Rowe,  before  I  left  town  ; 
he  stated,  that  his  feelings  were  very   much   hurt   at 
some  expressions  I  made  use  of;  I  said,  I  was  ready  to 
apologise  at  the  head  of  the  corps ;  he  asked  me,  if  I 
would  allow  him  to  consult  his  friends  ?  I  saw  certainly, 
now,  for  the   first  time,  that   his   visit   was  hostile;  I 
began  to  consider  it  as  hostile;  and,  accordingly,  on  his 
return,  I  requested  Mr.  Doyle  to  be  present ;  I  stated, 
I  never  would  go  back  of  what  I  offered,  provided  it 
was  voluntary  on  my  part ;  the  sacrifice,   while  volun- 
tary,  was  my  own  ;  if  it  was  an  apology  forced  from 
me,  I  would   despise   myself;    cl  if  you  allow  it   to  be 
voluntary,  I  will."     Mr.  Rowe  replied,  "  that  if  I  did 
not   apologise,   as  I  had  agreed,  he  could  not  be   an- 
swerable   but    that  something  else,  very  disagreeable, 
might  happen."       Mr.   Rowe    and    I   never  had    any 
hostile  feeling,    previous  to    his   joining   the   corps. — 
Mr.    Rowe     asked    me,     how   I  would    take   a  mes- 
sage, if  he  sent    it  ?     I   replied,   as  an   officer,   I  will 
not  fight  ;  but  if  you  chose  to    insult  me    privately,    I 
shall   give  you  a  meeting   to-morrow.     Mr.    Rowe  did 
mention  to  me  the  phrase  of  mine  which  hurt  his  feel- 
ings ;  did    not   state   any  thing  of  Mr     Rowe,   except 
what  I  conceived  to  be  my  duty,  and  nothing  else,  but 
about  corps  business.     The   expression  he  complained 
of  wras,  a  breach  of  promise.     In  the  statement,   I  said, 
I  could  not   help  considering  Mr.  Rowe's  as  an  aggra- 
vated   species  of  misconduct;  he   had  been  guilty  of  a 
breach  oi^  promise  to  me  ;  that  promise  he  has  broken  ; 
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though  Mr.  Howe  was  in  town,  he  did  not  attend  ;  I 
reported  him  to  Captain  King,  who  ordered  me  to  serve 
him  with  a  written  notice  to  attend,  and  then  expel 
him.  That  promise  was  made  six  weeks  before  the 
breaking  out  of  the  insurrection;  the  truth  of  which 
Mr.  Rowe  did  not  deny  before  the  corps,  nor  in  the 
subsequent  communication  with  me.  I  went  to  the 
country  the  next  day  but  one ;  I  received,  at  Tralee, 
the  letter  waiting  for  me,  dated  the  8th  August,  1803, 
Quinn's  Hotel,  Bray,  and  directed  to  me  ;  upon  re- 
ceipt of  this  letter,  I  first  consulted  some  of  my 
friends ;  in  consequence  of  their  advice,  I  enclosed  the 
original  to  a  friend  of  mine,  on  Mr.  Howe's  circuit,  at 
Clonmel,  and  also  to  a  friend  in  town,  to  ask  him  if 
that  was  his  letter.  I  also  sent  a  copy  of  it  to  Captain 
King ;  he  ordered  me  to  attend,  and  give  evidence  be- 
fore the  Court  of  Inquiry.  Mr.  Rowe  attended  ;  I  gave 
the  same  evidence  then,  that  I  have  done  to-day.  Mr. 
Rowe  attended,  and  cross-examined  me,  as  to  a  variety 
of  points  ;  he  particularly  asked  me,  if  I  had  used 
certain  expressions, — that  his  eonduct  was  suspicious ; 
I  do  not  recollect,  I  do  not  believe  I  made  use  of  such 
a  phrase  ;  nor  I  never  heard  of  any  one  who  said  I  did, 
with  the  exception  of  one  Mr.  Bennett.  I  might  have 
been  mistaken ;  Mr  Rowe  may  have  thought  I  used 
it.  The  charge  was,  for  ungentleman-Jike,  and  un- 
soldier-like  conduct,  in  writing  the  letter  of  the  8th 
August.     « 

Mr.  Ponsonby  objected  to  any  observation  on,  or  read* 
ing  of,  the  letter,  till  it  was  proved  and  given  in  evidence* 

Witness's  examination  resumed. 
The  letter  is  not  Mr.  Rowe's  hand-writing  \  I  cannot 
positively  swear  that  it  was  wrote  by  Mr.  Rowe;  but 
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there  is  an  expression,  or  allusion  contained  in  the  letfer 
to  a  confidential  transaction,  which  none  but  Mr.  Rowe 
and  I  knew,  his  conversations  with  me,  which  I  neve? 
mentioned, except  to  John  Dwyer  and  William  Plunkett; 
the  letter  appeared  to  be  wrote  the  day  after  the  conver- 
sation. On  the  24th  April  I  received  a  printed  letter, 
in  which  was  inclosed  the  one  of  the  17th  March ;  they 
appeared  to  me  to  be  in  the  same  hand-writing ;  it  was 
headed,  "  Copy  of  a  letter  written  to  Lieutenant  Ellis ;" 
but  which  letter  I  never  received,  but  had  seen  in  the 
hands  of  several  persons  ;  the  hand-writing  of  the  direc- 
tions of  the  printed  letters  were  the  same.  I  never  attend- 
ed any  of  the  meetings,  nor  was  I  present  at  any  of  them, 
Mr.  Rowe  cross-examined  me  ;  the  object  of  it  was  to 
shew  that  I  had  used  the  word  suspicious.  Witness  does 
not,  in  his  conscience,  believe  he  used  such  a  word.  His 
defence  was,  that  he  was  authorised  in  writing  the  letter, 
because  he  had  received  a  prior  insult.  I  refused  to 
make  the  apology  I  first  agreed  to,  or  to  fight.  The 
meeting  of  the  corps  was  convened  by  public  notice, 
signed  by  the  Captain  Commandant  of  the  Barristers  of 
the  Lawyers'  corps.  Witness  did  not  propose  any  re- 
solution. When  it  was  stated  that  Mr.  Rowe  could  not 
attend,  I  stated  to  the  meeting  that  I  myself  had  seen 
him  within  five  minutes  before,  and  that  I  had  not  re- 
fused to  fight. — 

Juror — As  I  took  down  your  evidence,  you  said  that 
you  did  not  attend  any  meeting. 

Witness. — Not  while  the  resolutions  were  moved  and 
seconded.  Mr.  Rowe  did  not  attend.  I  did  not  take 
any  proceedings  or  any  public  notice,  in  consequence 
of  those  letters. 

Cross-examined  by  Mr.  Ponsonhy. 

I  do  recollect  the  words  Mr.  Rowe  charged  mc  with  ; 
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they  were,  whether  his  conductwas  not  at  best  suspi? 
cious.     He  asked  me  at  the  Court  of  Inquiry,  held  in 
1803,  had  I  used  them.  I  applied  to  Captain  King.  The 
Defendant  asked  me  whether  I  did  not  say,  his  conduct 
was  at  best  suspicious ;  in  his  private  conference  with 
me,  he  accused   me   of  having   used  the  word  suspi- 
cious; he  did  not,  in  the  letter  of  the  8th  of  August. 
Mr.  Rowe  appeared  very  calm  ;  I  asked  him,  when  he 
said  that  his  feelings  were  much  hurt,  at  what  ?  Witness 
did  not  know  the  late  Cornelius  Grogan,  who  was  exe- 
cuted in  the  rebellion  ;  he  never  saw  him ;  believes  Cor- 
nelius Grogan  was  Mr.  Rowe's  uncle.   Witness  said,  on 
his  direct  examination,  I  cannot  positively  say  I  did  not  say 
it ;  there  was  only  one  gentleman  heard  me,  and  he  was 
deaf;  he  said  he  thought  I  did  ;  I  cannot  positively  say 
I  did  not  use  the  words  conveying  the  idea  ;  but  I  think 
I  did  not  use  any  such  words  as  to  represent  Mr.  Rowe's 
conduct  suspicious.     I  asked  Captain  King  for  instruc- 
tions how  to  act ;  several  other  members  had  not  joined; 
was  present  at  the  first  meeting ;  a  second  meeting  was 
called.     Witness  spoke  a  good  deal  of  the  hardships  he 
endured,  and  I  did  say  that  it  was   their  business,  and 
that  I  had  done  nothing  but  by  the  command  of  the 
Commandant  of  the  corps.    I  cannot  charge  my  mind 
with  saying  that  I  required  any  resolution  ;  I  did  state  , 
a.  fact ;  recollects  the  facts  I  stated  ;  I  stated  that    Mr. 
Rowe  had  no  want  of  an  opportunity  of  displaying  his 
courage  ;  I  had  walked  about  the  streets  of  Dublin  and 
Clonmel ;  after  the  assizes   of  Tralee,  I  went  over  to 
Clonmel  ;  I  arrived  safe  at  Clonmel ;  did  not  staytnuch 
longer  than  the  time  I  now  take  to  state  it  to  the  jury ; 
enclosed  the  letter  to  Clonmel ;  the  resolutions  were 
adopted.     After   I  left  the  room,    I  received  a  letter, 
dated  the  20th  April,  enclosing  two  printed  copies  of 
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the  same  letter.     15th  August,   1803,  I  received  the 
letter  of  the  8  th  August. 

Wesly  Doyle,  Esq.  smorm 

Was  present  at  a  conversation  between  Mr.  Rowe 
and  Mr.  Ellis  ;  did  not  disclose  to  any  person  that  con- 
versation, before  the  15th  day  of  August;  I  rather 
think  not,  to  the  best  of  my  recollection ;  I  did  not 
write  the  letter. 

Cross-examined, 

Cannot  positively  say  to  whom  Mr.  Rowe  may  have 
mentioned  it ;  recollects  the  conversation ;  Mr.  Ellis 
offered  to  apologise  to  Mr.  Rowe,  in  presence  of  the 
corps,  but  not  until  Mr.  Rowe  assured  him  he  had  no 
hostile  intent ;  Mr.  Rowe  insisted,  and  would  have  the 
apology  to  the  corps,  who  were  to  dine  together  that 
day;  Mr.  Rowe  declined  saying  he  had  no  hostile 
intent.  Mr.  Ellis  did  tell  Mr.  Rowe,  that  if  he  did 
send  him  a  message,  he  would  have  recourse  to  the 
corps ;  he  said  Mr.  Rowe  would  be  in  Clonmel,  and, 
probably  Mr.  Rowe  would  not  be  disappointed  ;  he  did 
say  he  would  not  meet  Mr.  Rowe  on  that  subject,  aa 
tending  to  a  breach  of  discipline ;  he  said*  that,  if  at- 
tacked, he  would  defend  himself;  might;  have  said 
something  else. 

John  Dwyer,  Esq, 

Recollects  Mr.  Ellis  having  mentioned  something  to 
mc  ;  recollects  riding  down  a  hill,  between  Birr  and 
Nenagh,  before  the  8th  of  August ;  did  not  disclose 
that  conversation  to  any  one,  until  Mr.  Ellis  received 
the  letter  of  that  date,  at  the  assizes  of  Tralce;  men- 
tioned it  to  Mr.  Fortcscue ;  did  not  write  the  letter  of 
the  8th  of  August. 


Cross  'examined. 
Did  communicate  it  in  a  very  short  time  after  he 
heard  it ;  no  person  was  present ;  cannot  tell  to  how 
many  Mr.  Rowe  communicated  it. 

John  Campbell. 
Is  conductor  of  the  Evening  Post;  is  editor;  the 
publication  of  the  23d  April,  1804,  signed  '  Richard 
R.  Rowe/  was  inserted  at  Mr.  Rowe's  instance  and 
indemnity  ;  that  he  kept  the  manuscript  as  a  record,  in 
case  it  should  be  called  for. 

The  publication  was  then  read,  as  follows  : 
"  Perceiving  an  advertisement  in  the  Dublin  Evening 
Post,  and  Hibernian  Telegraph,  purporting  to  be  Re- 
solutions of  the  Barristers  of  the  Lawyers'  corps,  and 
reflecting  on  my  conduct  and  character,  as  a  Gentleman, 
I  feel  it  a  duty  to  myself,  as  well  as  those  honorable 
Barristers  of  the  corps  who  declined  interfering  in  the 
manufacture  and  publication  of  so  scandalous  a  libel 
upon  me,  to  state,  as  publicly  as  that  libel,  the  origin, 
and  real  grounds  of  so  unwarrantable  a  publication. — 
And  though  I  deeply  lament  the  necessity  of  directly 
and  unequivocally  impeaching  the  truth,  the  honor,  and 
the  courage  of  any  military  officer,  yet  those  who  may 
feel  the  epithets,  can  blame  only  themselves  in  forcing 
a  Newspaper  discussion,  so  derogatory  to  the  decorum, 
the  dignity/  and  the  discretion  of  such  a  body. 

a  But  whilst  the  Public  will  perceive  that  the  object 
of  such  resolutions  has  been  to  overpress  and  overwhelm 
the  character  of  an  individual,  by  the  clamour  of  ex- 
cited party,  and  the  weight  of  a  connected  body,  to 
countenance  the  misconduct  of  one  gentleman,  by  the 
defamation  of  another,  I  shall  have  the  consolation  at 
least  of  thinking  that  my  cause  cannot  be  a  weak  one, 
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which  has  been  able  to  bear  up  against  the  united  efforts 
of  insolence*  falsehood,  and  oppression. 

"  Lieutenant  Ellis,  of  the  Lawyers' cavalry,  publicly, 
maliciously,  and  wantonly  used  to  me  language  and  epi- 
thets, which  no  man  of  either  honor  or  feelings  would 
wantonly  use,  or   any  man  of  honor  or  feelings  could 
brook  ;  and  confiding  in  the  inviolability  of  his  military 
capacity,  and  the  protection  of  his  friends,  he  absolutely 
refused  to  give  me  the  satisfaction  of  a  soldier  for  that 
offence,  under  pretence  that  it  was  only  a  military  in- 
vective.    I  had   no  other  cause  of  quarrel  with  him  ; 
and  he  must  be  a  weak  man  who  would  relinquish  a> 
good  cause,  to  seek  pretences  for  a  bad  one. 

cc  A  letter  to  Lieutenant  Ellis,  signed  Richard  R„ 
Rowe,  then  appeared,  which  was  attributed  to  me* 
strongly  pressing  upon  Lieutenant  Ellis,  the  imputation 
of  cowardice  and  falsehood,  &c.  &c.  &c.  and  stating, 
that  such  letters  had  been  necessarily  forced  from  me 
by  his  own  conduct.  Lieutenant  Ellis  remained  calm* 
and  called  on  his  friends  for  protection. 

f*  His  friends  found  his  character,   as  a  gentleman 
and  a  man  of  spirit,  irretrievably  gone,  if  something 
was  not  done  by  the  body,  to  protect  him  •,  and,  against 
the  opinion  of  a  high  character,  a  Court  of  Inquiry  was 
demanded  by  him.     Every  effort  was  then   made,  by 
him  and  his  friends,  to  slander  me  ;  every  Barrister  was 
canvassed ;  every  fact   misrepresented ;  and,   when  all 
was  ripe,  the  Court  sat ;  I  was  charged  with  writing  an 
insolent  letter  to  Lieutenant  Ellis ;  that  was  my   only 
crime ;  there  Was  no  direct  proof  against  me  ;  Lieute- 
nant Ellis  harangued  the  Meeting ;  the  matter  was  re- 
ferred to   the  Barristers    of  the  corps,    in  a  body ;   I 
declined  to   appear  before  a   tribunal   self-constituted, 
prepossessed,  and   unprecedented  in  a  military  corps  ; 
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1  demanded  a  regular  court-martial ;  this  Was  n@§ 
granted  ;  and  they,  without  any  attempt  to  bring  evi- 
dence against  me,  at  the  suggestion  of  Lieutenant  Ellis? 
who  then  again  publicly  defamed  me,  and,  by  the  cla- 
mour of  his  local  friends,  without  any  other  formality 
or  proceeding  whatever,  ordered  my  name  to  be  erased 
from  the  roll  of  the  Lawyers'  cavalry,  for  writing  too 
insolent  a  letter  to  Lieutenant  Ellis.  But,  I  do  not 
submit  to  such  a  decision  ;  and  I  still  consider  myself 
a  soldier,  ready  to  do  my  duty,  undisgraced,  and  un- 
removed ;  and  I  will  hold  my  arms,  till  a  higher  autho- 
rity than  Lieutenant  Ellis,  or  his  friends,  shall  demand 
them  from  me° 

u  This  resolution  was  a  new  and  grievous  attack  upou 
my   character ;   other   intimations    were    consequently 
made  to  Lieutenant  Ellis's  friends  ;    still  he  remained 
calm ;  other  letters  to  Lieutenant  Ellis,  signed  Richard 
H.  Rovvey  then  appeared,  which  were  attributed  to  me  \ 
in  which  allusions  of  falsehood  and  cowardice  were  again 
liberally  repeated.     Still,  Lieutenant   Ellis   was  calm* 
Another  effort  of  his  friends  became  necessary,  to  apo- 
logise for  his  timidity  ;  and  a  quiet  little  gentleman  of 
the  profession,  of  whom  I  shall  take  no  sort  of  notice  in 
that  way,  was   coaxed   forward,   to   move,    at  another 
meeting  of  his  friends,    that  the   former    Resolutions 
should  be  published  in  every  newspaper,  after  the  lapse 
of  many  months,  in  my  absence,  and  without  any  at- 
tempt at  proof,  or  evidence   against  me,  with  the  hope 
to  degrade  my  character,  when,    in  fact,  it  only  de- 
graded, and  proved,  beyond  further  doubt,  the  feelings 
and  character  of  Lieutenant  Ellis. 

**  Such  has  been  my  crime,  and  such  has  been  Lieu- 
tenant Ellis's  humiliation  5  and,  it  is  for  that  public,  to 
'A'hich  he  has  referred,  now  to  judge  between  us,  whose 
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©onduct  is  most  commendable,  as  a  gentleman  and  a 
soldier — he  who  wantonly  insults,  and  dishonorably 
evades,  or  he  who  receives  an  insult,  and  seeks  for  repa- 
ration ;  for  such  is  Lieutenant  Ellis,  and  such  is 

"  Richard  R.  Rowe. 
"  41,  Grafton-street,  Dublin, 

"  27th  April,  1804. 

«c  1  cannot  avoid  returning  my  sincere  thanks  to  the 
many,  and  most  respectable  Barristers  of  the  corps, 
who  discountenance  those  proceedings,  and  who,  in 
doing  justice  to  me,  do  honour  to  themselves  and  the 
military  body  they  belong  to. 

((  I  shall  sail  for  England  this  night,  where  Lieute- 
nant Ellis  is  not  yet  known,  and  shall  remain  fourteen 
days  at  Osborne?s  Hotel,  Adelphi,  London." 

Cross-examined, 
Has  looked  over   the  Dublin   Evening  Post  of  the 
26th  April,    1804,  sees   the  Resolutions  of  the   24  th 
April.     Mr.  Rowe's  publication  was  subsequent  to  that, 
as  appears  by  the  date. 

William  Fletcher,  Esq. 

Mr.  Rowe  spoke  to  me  of  some  person,  and  shewed 
me  some  letter  ;  I  cannot  say  of  whom  ;  does  not  re- 
collect the  letter  cither,  except  that  the  purport  of  it 
was  such,  that  he  did  not  think  should  be  sent  ;  read 
the  letter  *,  cannot  swear  to  any  part,  nor  any  word  ; 
cannot  recollect  the  time  ;  it  may  have  been  in  summer; 
cannot  swear  it  was  ;  cannot  tell  the  exact  time  *,  cannot 
recollect  any  peculiar  phrase  ;  I  might  have  mentioned 
it  to  some  one,  but  cannot  say  to  whom. 

Cross-examined. 
Did  not  approve  of  the  proceedings  of  the  Barristers; 
of  the  corps. 
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ECCLE$    CUTHBERT,   Esq. 

Is  a  member  of  the  Lawyers'  cayalry ;  saw  Lieute- 
nant Ellis  at  Foster- Place  ;  did  see  Mr.  Rowe  there 
about  two  hours  after  the  alarm  ;  extremely  hard  to 
(describe  him  ;  he  had  no  regular  arms  or  accoutre- 
ments, or  uniform ;  his  appearance  was  singular  ; 
Serjeant  Yelverton  said,  there  was  no  place  in  the  ranks, 
and  that  he  was  not  proper  to  appear  in  that  dress  ; 
that  he  could  not  pass  for  a  yeoman  ;  Yelverton  had 
not  joined  till  after  the  alarm  \  had  not  himself  joined 
till  the  alarm  had  subsided  ;  Mr.  Rowe  was  exceedingly 
angry ;  very  much  irritated  5  and  forced  his  way  into 
the  ranks,  and  observed,  that  Mr.  Yelverton  should 
answer  to  him  as  a  gentleman,  for  his  conduct ;  Yel- 
verton highly  resented  it,  and  said  he  should  have  it 
when  he  liked  ;  and  told  him  to  come  behind  the  Par- 
liament House,  and  I  will  cut  you  to  pieces ;  rode  up 
to  Lieutenant  Eljis,  and  told  him  of  the  challenge  ; 
Serjeant  Yelverton  said,  come  behind  the  Parliament- 
House,  and  I  will  soon  settle  you  \  Lieutenant  Ellis 
ordered  me  to  retire ;  the  horse  was  much  of  a  piece 
with  himself  \  Mr.  Rowe  was  dressed  in  a  jean  jacket; 
speaks  figuratively  when  he-  says  that  the  horse  was  of 
a  piece  with  the  rider  ;  the  horse  did  not  wear  a  jean 
jacket.  The  troop  met  at  the  Parliament- House  ;  Lieu- 
tenant Ellis  said,  that  he  was  ordered  to  stop  debating, 
and  not  to  suffer  any  vote,  but  a  negative  \  I  was  then 
called  on  to  detail  the  circumstances  ;  Mr.  Rowe,  with 
more  attention  to  the  terms  of  a  Court  of  Justice,  than 
the  rules  of  politeness,  objected  to  my  stating  them, 
except  on  oath  ;  I  then  detailed  them.  Mr.  Ellis  then 
stated  a  long  detail  y  pointed  out  his  total  want  of  ap- 
pointments ;  his  neglect  of  duty.  Defendant  was  pre- 
sent ;  Mr.  Ellis  stated  generally  his  regret  that  Mr. 
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Howe  acted  so  contrary  to  all  the  principles  of  decorum; 
he  regretted  Mr.  Rowe's  repeated  disobedience  of  or- 
ders;  his  repeated  breaches  of  promise,  and  his  sub- 
sequent misconduct  5  conduct,  which,  at  best,  was  liable 
to  suspicion.  I  am  confident  of  the  word ;  has  no 
doubt  it  was  used ;  was  much  astonished  at  hearing  it 
imputed  to  him  ;  witness  never  ceased  to  mention  that 
idea  5  was  at  the  town  of  Bray,  on  the  8th  of  August ; 
saw  Mr,  Rowe  some  miles  from  Bray,  returning  from 
it. 

Cross-  examined. 
Is  a  member  of  the  corps  j  had  joined  it  about  three 
weeks  before ;  no  alarm  before  the  23d  July  ;  the  sum- 
mons was  at  a  very  short  notice  ;  great  agitation  ;  great 
danger;  panic  was  first  excited  ;  made  it  their  business 
to  go  any  way  accoutred  ;  attended  with  expectation  of 
actual  service  ;  he  was  preparing  to  join  when  the  alarm 
began  ;  several  men  joined  without  uniform ;  Mr.  Doyne 
attended  in  a  white  and  green  coat ;  he  was  liable  to  be 
shot  by  the  first  yeoman ;  a  loyal  man  would  join  any 
way,  rather  than  not  at  all  •,  Mr.  Rowe's  horse  had  ft 
long  tail,  like  his  rider.  The  alarm  did  not  subside  for 
hours ;  the  minds  of  men  were  not  composed  ;  Mr. 
Rowe  was,  justly  and  naturally,  in  an  irritated  state  of 
mind  ;  he  was  peculiarly  irritated  at  the  impeachment 
of  his  loyalty ;  if  he  had  feeling,  he  must ;  it  was  a 
speech  made  by  Lieutenant  Ellis  *,  it  was  eloquent,  and 
made  an  impression  ;  either  suspicious  or  suspicion,  as 
applied  to  Mr.  Rowe,  was  comprised  in  it ;  has  a  doubt 
whether  Lieutenant  Ellis  said  that  Mr.  Rowe  joined 
the  corps  as  a  spy  ;  others  heard  him  say  so ;  Mr.  Ben- 
net  said  so;  met  Mr.  Rowe  on  the  Newtown  Mount- 
Kennedy  road,  in  August*,  attended  all  the  meetings  ; 
the  meetings  acted  with  great  resentment ;  thinks  they 
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*vere  not  deliberate ;  they  were  tumultuous  and  intem- 
perate; they  were  not  sober   and  discreet  as  the  Bar 
should  be  ;  these  resolutions  were  carried  by  acclama- 
tion, animosity,  and  hurry  ;  a  declaration  by  brother 
soldiers,    they   were   likely,  and  calculated,  to  destroy 
every  prospect  of  a  young  man  ;  they  were  stated  to  be 
indispensably  necessary,  to  obviate  the  calumnies  circu- 
lated by  Mr.  Rowe  himself;  Mr.  Barrington  and  Mr. 
M'Nally  opposed  it ;  met  several  persons  that  thought 
the  business  ought  not  to  be  proceeded  in,  or  carried 
on  ;  many  persons  were  extremely  anxious  to  postpone 
the  discussion ;  so  was  Captain  King ;  Captain  Doyne, 
from   the  first,  disapproved  of  it ;  there  was  not  any 
evidence  of  the  matter,  or  of  the  hand-writing. 

William  Plunkett,  Esq. 

Mr.  Ellis  mentioned  a  conversation  between  him  and 
Mr.  Rowe,  in  the  presence  of  Mr.  Doyle. — 

Mr.  Peter  Burrowes  objected  that  this  was  not  legal 
evidence. 

Witness  cannot  recollect  the  date ;  did  not  write  the 
letter  of  the  8th  of  August.  Mr.  Rowe  is  very  talkative  ; 
never  told  me  any  thing  ;  is  very  communicative  ;  talked 
to  a  great  number ;  many  respectable  persons  did  not 
attend ;  there  was  great  indignation  among  several  at 
the  proceedings. 

Steuart  King,  Esq. 

Personally  gave  notice  that  a  meeting  would  be  held ; 
told  him  of  the  time  and  place  ;  I  called  it  in  consequence 
of  the  report  of  the  Court  of  Inquiry ;  Mr.  Rowe  did  not 
attend  ;  he  told  me  he  could  not,  just  before  it  met ;  Mr. 
Jebb  and  Mr.  Burrowes,  as  well  as  myself,  did  all  we 
could  to  prevent  a  publication  in  the  newspapers,  as  it 


323 

was  a  regimental  business.  There  was  a  second  meeting  $ 
Mr.  Sankey  moved  the  resolutions  for  expulsion  \  Mr. 
Joy  moved  their  publication  5  the  question  of  expulsion 
was  carried  unanimously  ;  Mr.  Dixon  did  not  take  any 
part ;  took  down  the  resolutions  in  writing  ;  copied  them 
fair,  one  for  Sir  Charles  Asgill  and  Major  Dunn  \  Ser- 
jeants Williams  and  Slacke  had  them  sent  *,  the  corps 
was  on  duty.  The  second  meeting  was  in  April,  1804  5 
the  cause  of  summoning  that  meeting,  was  in  consequenee 
of  posting  it  over  the  town ;  I  received  one  or  two  of 
them  myself  by  the  penny-post  \  one  resolution  was  car- 
ried ;  Mr.  Dixon  did  not  take  an  active  part ;  I  said 
to  Dixon,  "  This  is  a  matter  arising  in  the  cavalry,  and 
therefore  get  it  published  j"  I  sent  orders,  through 
Dixon,  to  the  cavalry. — 

Here  the  Witness  read  Mr,  Rowe's  letter  to  the  wit- 
ness,   as  follows ; 

«  Sir, 

c(  Having  seen  the  report  of  the  Court  of  In- 
quiry held  on  my  alledged  conduct  towards  Lieutenant 
Ellis,  and  their  concluding  recommendation  to  you  to 
have  the  same  laid  before  the  Barristers  of  the  corps, 
that  they  may  proceed  in  the  matter  as  to  them  shall 
seem  expedient,  I  humbly  conceive  that  such  reference 
will  give  me  no  proper  opportunity  to  defend  myself 
against  the  charges  originally  exhibited  against  me,  or 
those  insinuated  in  that  report ;  and  that  as  my  conduct 
was  enquired  into,  as  a  military  offence,  I  am  now  en- 
titled to  a  regular  trial  by  a  Court  Martial,  duly  con- 
stituted, and  to  every  course  of  defence,  as  in  all  cases 
a  soldier  is  warranted  in  requiring.  And  I  humbly  beg 
permission  to  represent  to  you,  that  I  apprehend  tha*; 
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such  reference  could  not  be  the  exact  duty  of  a  Court 
of  Inquiry  -y  whose  military  duty  seems  to  be  to  enquire 
whether  there  be  grounds  of  trial  by  a  Court  duly  con- 
stituted, and  superior  in  authority  to  themselves. 

"  And  I  further  beg  leave  to  represent,  that  I  was 
informed  by  the  Court,  that  such  only  was  the  duty  of 
the  Court  of  Inquiry  ;  and  I  did,  therefore,  upon  such 
information,  decline  to  examine,  on  that  occasion,  any 
witnesses  in  my  defence. 

"  Under  those  circumstances,  therefore,  I  request 
you  will  be  pleased  to  direct  a  general  court-martial  to 
be  held  on  my  conduct,  and  on  the  charge  exhibited 
against  me,  on  the  inquiry,  or  to  represent  the  same  to 
the  Commander  of  the  Garrison,  or  other  proper  person, 
that  I  may  receive  the  benefit  of  such  Court,  regularly 
formed ;  and  that  I  may  not  have  my  conduct  judged 
by  any  opinion  of  the  aggregate  body  of  the  corps, 
without  the  means  of  duly  forming  that  opinion,  or  me 
©f  making  a  defence. 

*f  Your  obedient,  humble  servant, 

«  1  Nov.  1803,  «c  Richard  R.  Rowe." 

41,  Grafton-street,  Dublin. 
«  Steuart  King,  Esq.  &c.  &c" 

Cross-examined, 

Witness  gave  no  public  opinion  on  the  case.  On 
three  occasions  Mr.  Rowe  was  brought  before  the  meet- 
ings. Courts  of  Inquiry  are  only  to  enquire  if  there  are 
grounds  for  a  Court  Martial.  Mr.  Rowe  considered 
himself  as  entitled  to  a  Court-martial.  I  have  heard^ 
and  do  believe,  that  he  was  forced  to  sail  to  England 
that  night ;  I  held  myself  perfectly  neutral.  Mr.  Rowe 
did  actually  apply  for  a  Court  Martial. 


«  Dublin  Castle,  23d  May,  1804. 
*  Sir, 
"  I  have  received^  and  laid  before  the  Lord  Lieute- 
Jjant,  the  Memorial  transmitted  in  your  note  of  28th 
ultimo  ;  and  I  am  directed  by  His  Excellency  to  acquaint 
you,  that,  as  the  Lawyers'  corps  is  not  upon  permanent 
duty,  His  Excellency  does  not  feel  himself  justified  in 
ordering  any  Member  thereof  to  be  tried  by  a  Court- 
Martial,  or  to  institute  a  Court  of*  Inquiry  to  invests 
gate  the  subject  to  which  your  Memorial  refers. 

«  I  have  the  honor  to  be,  Sir, 
"  Your  most  obedient, 
"  JIumble  servant, 

"  E.  B.  LlTTLEHALES.5'' 

M  Richard  R.  Rowe,  Esq< 
"41,  Grafton-street." 

Lieutenant  Boyd  refused  to  attend,  as  he  disapproved 
of  the  proceedings  ;  he  told  me  that  he  had,  on  the 
instant,  settled  the  dispute  between  Mr.  Rowe  and  Mr- 
Yelverton,  and  they  shook  hands. 

John  Greaves,  Esq; 

Attended  the  meeting  of  November;  Mr.  Dixon 
moved  a  Resolution  in  mitigation,  that  of  sending  copies 
to  the  yeomanry  corps,  instead  of  publishing  them  ; 
Mr.  Ellis  acted  as  an  officer  :  he  shewed  great  indigna- 
tion  ;  he  communicated  to  me  the  receipt  of  the  letter ; 
his  feelings  were  very  great  *,  the  corps  acted  intempc- 
rately  ;  witness  voted  for  the  Resolutions. 

Cross-  exa  m  in  cd. 

Many  innocent  persons  refuse  to  answer  questions 
tending  to  criminate  them. 

Un 
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The  case  was  here  closed  for  the  prosecution ;  and  it 
was  adjourned,  for  Mr.  Ponsonby  to  state  the  case  of 
the  Defendant,  till  next  morning. 

On  the  sitting  of  the  Court/  .Mr.  Buslie  applied  to 
examine  another  witness. 

Edmond  Bradstreet,  Esq. 
Knew  Mr.  Rowe  *,  met  him  in  the  summer  of  1803, 
some  short  time  after  the  rebellion  ;  cannot  say,  whether 
the  circuits  had  begun  ;  went  to  town  some  time  after 
the  rebellion  ;  about  the  27th  July,  or  3d  of  August; 
on  my  return,  had  a  conversation  with  Mr.  Rowe  ;  he 
told  me,  as  a  school-fellow  and  acquaintance,  that  he 
had  been  insulted  by  Lieutenant  Ellis,  of  the  Lawyers* 
cavalry,  and  required  of  me  to  take  a  message  for  him  ; 
I  told  him  I  should  be  very  unwilling  to  take  any  thing 
of  an  hostile  message  to  Mr.  Ellis,  as  I  was  acquainted 
with  him  \  Mr.  Rowe  then  said,  in  case  he  should  be 
further  insulted,  or  in  case  he  should  be  horsewhipped 
by  Lieutenant  Ellis*  or  receive  a  message  from  him, 
would  I  then  be  his  friend  ;  I  replied,  I  thought  such  very 
unlikely  ;  Mr.  Rowe  said,  Mr.  Ellis  will  receive  a  letter, 
which  will  produce  a  further  insult  from  him,  and  sup- 
pose Mr.  Ellis  horsewhips  me,  will  you  then  come  for- 
ward as   my  friend  ?  I  told  him  at  first,  it  was  time 
enough,  when  the  circumstance  happened,  to  tell  him  ; 
but,  on  being  pressed  by  him,  at  last  consented.     This 
conversation  took  place  between  the  4th  and  10th  of 
August  y    Mr.   Rowe  was  going  towards   Bray ;    Mr. 
Rowe  was  very  special  in  his  communications  with  me ; 
did  not  say  that  the  letter  would  be  from  himself,  or 
from  whom. 

Cross  'examined. 
$f  r.  Barrington's  house  near  that  5  witness  was  re- 
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turning  from  Bray ;  Mr.  Rowe  stated  that  he  was  re- 
turning from  Mr.  Barrington's  house ;  he  never  shewed 
me  any  letter,  or  told  me  he  wrote,  or  caused  to  be 
wrote  any  letter. 

Mr.  Bushe  now  offered  the  letter  of  the  8th  of  August 
to  be  read. 

Mr.  Ponsonby  opposed  it ;  the  letter  Mr.  Ellis  received 
was  not  Mr.  Rowe's  hand- writing ;  the  envelope  was 
burnt ;  it  comes  to  the  Court  under  circumstances  not 
bearing  on  this  case,  nor  accompanied  with  those  cir- 
cumstances which  make  it  evidence. 

Mr.  Curran.— »The  evidence  given,  generally,  of  a 
letter,  is  only  presumptive  ;  hand-writing  is  generally 
proved  ;  let  the  paper  go  to  the  jury,  to  say  whether  Mr. 
Rowe  was  the  author  of  the  letter,  or  whether  it  was  sent 
by  Mr.  Rowe.  The  last  evidence,  is  the  first  in  order  of 
argument ;  he  states  that  Mr.  Rowe  said,  that  the  letter 
would  be  sent,  which  might  excite  Mr.  Ellis  to  a 
breach  of  the  peace  ;  Mr.  Cuthbert  states,  that  he  met 
Mr.  Rowe  near  the  town  of  Bray;  Mr.^Ellis  produces 
the  letter  before  the  tribunal ;  to  which  Mr.  Rowe  as- 
sented ;  Mr.  Rowe  was  called  on  to  plead ;  Mr.  Rowe 
refused  to  say  positively  it  was  not  his  letter. 

Chief  Justice  Downes. — In  cases  of  challenge,  there 
is  a  peculiar  acuteness  not  to  let  the  party  escape  by  any 
equivoke,  to  take  the  chance  of  provoking  his  advert 
sary  to  fight,  and  thereby  to  get  into  the  public  mind. 
The  Court  of  Inquiry  was  elected  by  themselves;  there 
is  also  a  written  publication,  published  by  himself,  and 
in  that  it  is  alledged,  letters  had  been  received,  which 
should  have  excited  him  to  a  breach  of  the  peace.  1$ 
is  evidence  to  go  to  a  jury. 

Mr*  Ponsonby. — This  letter  cannot  be  given  in  evi- 
dence, from  its  supposed   authentication  ;   even  if  this 
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was  an  information  against  Mr.  Rowe,  for  delivering^ 
or  causing  to  be  delivered,  this  letter,  the  evidence  here 
offered  would  not  be  sufficient  to  go  to  a  jury  ;  every 
letter  given  to  a  jury,  is  upon  positive  evidence  \  they 
are  proved  in  this  way  :  Look  upon  that  paper  *,  Do 
you  know  such  a  person  ?  Are  you  acquainted  with  the 
character  of  his  hand-writing  ?  The  answer  must  be 
that  I  am ;  look  at  the  character  of  that  hand-writing  \ 
is  it,  in  your  opinion,  his  hand-writing  ?  No  attempt 
to  prove  the  hand- writing  of  Mr.  Rowe  ;  on  the  con- 
trary, the  corps  themselves  state  it  is  not  his  hand- 
writing Suppose  the  offence,  instead  of  being  that  of 
a  challenge  to  Mr.  Dixon,  and  provoking  him  to 
commit  a  breach  of  the  peace,  was  that  of  sending  a 
threatening  letter  to  Lieutenant  Ellis,  is  it  because  he 
was  near  the  place,  that  therefore  he  sent  it ;  it  might 
Bave  been  sent  against  Mr.  Rowe's  consent,  and  Mr. 
Ellis  might  receive  it ;  it  might  have  been  some  mutual 
enemy  of  both,  that  fabricated  and  sent  this;  or  it 
might  have  been  some  officious  and  over  zealous  friend 
of  Mr.  Rowe's ;  no  one  expression,  no  one  sentence 
has  been  described  as  coming  from  Mr.  Rowe ;  they 
might  as  well  have  produced  any  other  letter  •,  had  he 
stated  that  the  letter  would  contain  any  particular  ex- 
pression, or  sentences,  then  his  conversation  with 
Bradstreet  might  be  evidence,  if,  that  particular  expres- 
sion was  in  the  letter.  To  presume  that  that  letter  is  the 
letter  meant,  is  not  to  be  done  in  a  criminal  case ;  it  is 
said  the  advertisement  acknowledges  it ;  it  does  no  such 
thing  j  it  does  not  state  that  Mr.  Rowe  wrote,  sent, 
or  caused  to  be  sent,  the  letter  of  the  8th  August ; 
such  arguments  are  quite  as  logical  as  the  Court  of 
Inquiry  was ;  how  did  that  Court  act  ?  it  proceeded 
h  great  rapidity  $   it  heard  no  evidence  j  it  made 
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Tapid  presentments.  Mr.  Howe's  advertisement  com- 
plains that  a  sentence  was  passed*  without  proof*,  the 
amalagous  sentence  of  the  Court  of  Inquiry,  I  am  wholly 
unacquainted  with  j  his  being  seen  near  Bray,  without 
saying  he  would  send  it,  is  no  evidence  of  Mr.  Rowe's 
being  the  author ;  nine  parts  out  of  ten  of  the  evidence 
Offered  to  this  jury,  is  not  relative;  you  are  trying  Mr. 
Rowe  for  sending  a  challenge  to  Mr.  Dixon,  or  excit- 
ing hi  n  to  a  breach  of  the  peace ;  the  letter  is  offered 
by  way  of  aggravation  •,  but  it  must  be  on  the  same 
evidence  that  is  required  for  other  letters ;  this  is,  as 
yet,  no  one's  letter  5  riding  on  the  road  to  a  free  town, 
meets  a  friend  5  tells  him  that  something  may  occur  5 
that  a  letter  may  be  written  ;  well,  a  letter  is  received  5 
will  that  establish  him  to  be  the  author  of  the  letter, 
without  any  further  evidence  ?  would  it  be  evidence  cT 
murder  ?  would  it  be  evidence  of  a  capital  indictment 
for  sending  a  threatening  letter  ?  would  it  be  any  evi- 
dence to  go  to  the  jury  ?  There  is  evidence  that  Mr. 
Ellis  received  more  than  one,  inciting  him  to  a  breach 
of  the  peace ;  is  there  any  evidence  to  shew  which  of 
them  he  sent,  or  which  was  the. one  that  was  likely  to 
excite  Mr,  Ellis  to  a  breach  of  the  peace  ? 

Chief  Justice  Downes.*— The  letter  does  not  tend  to 
prove  any  part  of  the  issue,  yet  it  is  accompanied  to,  and 
linked  with,  the  direct  matter,  and  is,  perhaps,  aggra- 
vation. I  shall,  however,  let  the  letter  be  read.  Sup** 
pose  the  letter  the  ground  of  accusation,  the  question 
is,  is  there  any  evidence  to  tell  the  jury  that  the  letter 
was  sent  by  Mr.  Rowe  ?  The  letter  must  first  be  stated  ; 
it  contains  expressions  in  the  highest  degree  insulting  to 
Lieutenant  Ellis,  calculated  to  irritate  him,  as  far  t*$ 
language  can.  If  the  defendant  chuse,  I  will  Send  up  a 
separate  and  collateral  issue  on  the  letter. 
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The  Counsel  for  Defendant  would  not  consent.  The 
letter  was  read. 

Mr.  Dixon's  cross-examination  resumed. 

Believes  he,  Captain  King,  and  others  stand  indicted 
for  a  libel  upon  Mr.  Rowe,  in  publishing  the  Bar  reso- 
lutions, in  Middlesex.  [The  indictment  produced,  and 
read. — See  page  335.]  Believes  apologies  were  offered, 
and  would  be  given  by  all  parties. 

Mr.  Ponsonby  then  rose.     I  am  of  Counsel  for  the 
Defendant ;  and  even  were  the  law  such  as  is  stated  by 
the  Prosecutor,  my  client  is  entitled  to  an  acquittal.     In 
the  course  of  my  professional  life,  I  never  had  a  more 
painful  duty  to  perform,  involving  the  character  of  the 
Profession  I  belong  to.     I  am  under  the  necessity  of  re- 
marking with  harshness  on  their  acts;  I  must  impeach 
the  conduct  and  honor  of  persons  whom  I  have  practised 
with  for  years  ;  but   however  severe  the  task,  however 
unpleasant  to  my  feelings,  I  shall  not  shrink  from  it ;  I 
sincerely  wish  the  transaction  had  never  taken  place.— * 
The  defendant  is  indicted,  or  rather  informed  against, 
for  uttering  words  to  provoke  the  prosecutor  to  send  a 
challenge  to  him,  the  words  themselves  amounting  to  a 
challenge.     The  information   states    his   offence    both 
ways  ;  and  the  evidence  on  this  swearing  should  be  con- 
fined to  prove  the  allegation  of  the  pleading ;  but  nine- 
tenths,  if  not  nineteen-twentieth  parts  of  the  evidence  is 
totally  unconnected  with  it,  and  has  nothing  at  all  to  do 
with  it,  and  was  adduced  only  to  warp  the  judgment  of 
the  Court  and  of  the  jury  ;  to  infuse  into  their  minds 
that  intemperance  and  party  factious  feeling  which  dis- 
tinguished the  several  meetings,  which  have  been  given 
in  evidence  to  you.    It  is  stated  to  you  in  evidence,  that 
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it  was  a  time  of  public  alarm  ;  that  Mr.  Howe  appeared 
without  a  uniform  ;  that  a  controversy  took  place ;  that 
the  Serjeant  was  offended  at  Mr.  Rowe's  conduct  \  that 
Mr.  King  directed  an  apology  \  if  Mr.  Rowe  was  in- 
temperate, it  was  right  to  make  an  apology,  and  he  did 
so  *,  but  the  offence  committed  by  Mr.  Ellis  upon  Mr. 
Rowe  did  not  arise  from  this  apology  \  it  was  Mr.  Ellis 
representing  his  conduct,  previous  to  the  quarrel  be- 
tween him  and  Serjeant  Yelverton,  as  suspicious,  casting 
.an  imputation  on  his  loyalty  *,  he,  the  nephew  of  the  late 
Cornelius  Grogan  ;  accusing  him  of  repeatedly  breaking 
his  promise.  Lieutenant  Ellis  did  not  confine  himself 
to  Mr.  Rowe's  conduct  towards  Serjeant  Yelverton  ;  he 
went  to  matters  wholly  unconnected  with  it,  reflecting, 
in  the  grossest  and  most  unjustifiable  manner,  on  Mr. 
Rowe.  Had  he  confined  himself  to  Serjeant  Yelverton's 
case,  this  case  would  never  have  been  before  you.  But 
let  us  see  what  the  evidence  says.  The  witnesses  hostile 
to  Mr.  Rowe  state,  that  the  Lieutenant,  in  his  address 
to  the  corps,  said,  Mr.  Rowe  promised  him  repeatedly 
to  attend  ;  that  Mr.  Rowe's  conduct  was  such  as  must 
excite  suspicion ;  that  the  conduct  of  every  person  was 
watched  ;  that  every  instance  of  holding  back  had  been 
given  by  Mr.  Rowe;  that  the  Lieutenant,  when  he  cast 
this  gross  imputation  on  Mr.  Rowe's  loyalty,  knew  he 
was  the  nephew  of  the  late  Cornelius  Grogan.  There 
was,  therefore,  Gentlemen  of  the  Jury,  in  Mr  Rowe's 
situation,  sufficient  cause  to  make  him  feel,  with  a 
greater  degree  of  irritation  than  any  other  given  man, 
let  him  be  who  he  would,  Mr.  Ellis's  unfounded,  ground- 
less, and  wanton  attack  upon  his  loyalty.  The  conduct 
of  the  defendant  is  the  subject  of  peculiar  reprobation, 
as  charged  with  being  the  author  of  the  letter  of  the  8th 
of  August.     Though  that  letter  has  been  read,  yet  no 
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evidence  has  been  given  that  Mr.  Rowe  either  wrote  the 
letter,  or  caused  it  to  be  wrote,  or  sent,  of  caused  such 
tetter  to  be  sent.  I  will  suppose,  for  argument  sake, 
that  he  sent  that  letter  j  what  has  that  to  do  with  the 
present  issue  ?  You  are  sworn  to  try  a  separate  and 
distinct  offence,  for  which  he  is  amenable  to  the  laws  of 
his  country,  and  for  which  either  an  information  or  an 
indictment  might  be  brought.  I  am  not,  in  defending 
my  client,  on  the  present  information,  called  on,  I  am 
not  even  at  liberty,  if  T  were  so  inclined,  either  to  jus- 
tify or  excuse  it ;  Mr.  Ellis  has  not  thought  proper  to 
appeal  to  the  laws  of  his  country  to  decide  on  that  letter, 
but  he  did  apply  to  a  meeting  of  his  friends,  and  he 
tells  you  the  whole  Bar  are  his  friends  ;  and  at  this  meet- 
ing, without  examination,  without  any  evidence,  except 
that  letter  which  he  stated  he  had  received,  resolutions 
mere  adopted  that  Mr.  Rowe  was  the  author  of  the  letter 
of  the  8th  of  August ;  and  that  Mr.  Rowe's  conduct  was 
unsoldier-like  and  ungentleman-like.  It  was  one  of  the 
most  severe,  most  harsh,  that  could  be  inflicted  on  any 
gentleman.  Mr.  Ellis  did  not  appeal  to  the  law ;  he 
resorted  to  the  other  measure  ;  and  therefore  whatever 
offence  Mr.  Rowe  stands  charged  with,  or  might  have 
been  guilty  of,  he  suffered  punishment  for  it.  Whether 
this  meeting  had  such  power ;  whether  it  was  a  libel  or 
not ;  or  whether  it  was  proper  for  them  to  do  so,  makes 
DO  difference ;  the  stigma,  the  punishment,  was  inflicted 
qh  Mr.  Rowe.  Here  the  matter  rested  till  the  24th  of 
April  ;  Mr.  Rowe  had  done  nothing  from  the  1 5th  of 
November,  1803,  to  the  24th  July  ;  had  he,  Gentlemen 
of  the  Jury,  you  would  have  it  given  in  evidence.  The 
meeting  wished  to  give  their  resolutions  greater  publi- 
city ;  for  this  purpose,  they  resolved,  on  that  day,  to 
publish  in  the  public  newspapers  all  their  former  reso- 


lutions.     Mr.  Rowe  heard  of  this ;  he  applied  to  Mr, 
Dixon  to  know  whether  it  was  his  intent  to  do  so  ♦,  Mr. 
Dixon  replies,  he  should  obey  his  directions  ;  Mr  Rowe 
observed,  they  would  not  be  received  at  any  of  the  news- 
paper offices  ;  Mr.  Dixon  replied,  they  would  certainly 
be  received ;  that  there  was  no  objection  at  any  office 
but  at  the  Dublin  Evening  Post  office.     Mr.  Rowe  now 
conceived  that  Mr.  Dixon,  giving  the  indemnity,  had 
made  himself  responsible  for  the  publication  ;  and  Mr* 
Rowe,  in  order  to  terrify  him  from  further  proceeding, 
asked  him,  if  spitting  in  a  man's  eye  was  not  a  good 
mode  of  insulting  a  man.     It  was  evident  that   Mr. 
Rowe's  object  was  to  convince  Mr.  Dixon  that  he  would 
hold  him  responsible  personally  for  any  publication  that 
should  take  place,  through  his  means.     Mr.  Rowe  made 
inquiry,  and  the  result  was,  that  he  was  informed  they 
would  not  appear,   and  that  Mr.  Dixon  had  not  given 
the  indemnity  he  had   stated  he  had  given  ;  and  Mr. 
Rowe  comes  up,  and  says,  u  You  are  quizzing  me."— 
Mr.  Dixon  has  declared,  on  his  oath,  he  would  not  have 
made  any  application  on  this  conversation.     Mr.  Rowe 
having  found  out  that  Mr.  Dixon  had  offered  the  in- 
demnity, addresses  him  again,  "  If  I  send  you  a  message, 
what  answer  will  you  give  it  ?"    And  then  Mr.  Rowe, 
not  having  got  an  answer,  said,  cc  I  am  convinced,  what- 
ever answer  you  give,  it  will  not  be  the  answer  of  a  gen- 
tleman."    Mr.    Rowe   finding  the  publication  to  have 
taken  place,  and  under  the  influence  of  irritated  feelings 
at  being  challenged,  libelled,  and  abused  by  the  resolu- 
tions published  in  the  public  papers,  through  the  means 
and  on  the  responsibility  of  Dixon,  addresses  him  with 
the  following  uncouth  expressions  :  "  I  wonder  how  so 
great  a  scoundrel  and  rascal  can  show   his   face  in  this 
hall,  after  putting   your  name  to  such  a  libel  on  me, 
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published  in  the  public  papers.3*  These  words  convey 
an  immediate  insult.  Mr.  Dixon  tells  you,  that  Mr; 
Howe,  understanding  from  him  that  he  would  not  fight, 
changed  his  plan  deliberately,  and  now  endeavoured  to 
provoke  Mr.  Dixon  to  send  him  a  message  ;  that  he  had 
done  so  with  Lieutenant  Ellis ;  that  he  had  first  asked 
him  to  fight,  and  when  he  would  not,  had  then  done  his 
best  to  provoke  him  to  send  him  a  message.  But,  gen- 
tlemen, this  is  contrary  to  the  evidence  for  the  Prose- 
cutor. Look  to  Mr.  Farrel's  evidence ;  he  was  quite 
close  to  the  Defendant.  The  Defendant  appeared  much 
irritated,  he  tells  us  *,  it  was  sufficient,  in  all  conscience, 
to  irritate  any  moderate  man.  Mr.  Plunkett  swears 
that  Mr.  Rowe,  immediately  after  the  transaction,  told 
him  he  was  sorry  that  he  so  lost  his  temper,  as  to 
be  forced  to  call  Dixon  a  scoundrel  and  rascal  Gen- 
tlemen, you  have  it  in  evidence  that  Mr  Rowe  knew 
it  was  impossible  to  irritate  or  provoke  Mr.  Dixon  to 
light ;  and  therefore,  Gentlemen,  you  must,  in  your 
consciences,  believe  that  Mr.  Rowe's  sole  object  was  to 
deter  Dixon  from  persisting  in  his  efforts  to  have  this 
public  challenge,  this  gross  libel,  so  contained  in  these 
resolutions,  printed  in  all  the  newspapers  in  Dublin,  and 
which  Mr.  Rowe  thought  wTere  injurious  to  that  Pro- 
fession to  which  he  belonged ;  they  are,  no  doubt,  ex- 
pressions of  great  rage,  but  they  were  made  to  carry  his 
point.  What  were  Mr.  Rowe's  expressions  to  those 
gentlemen  of  the  Bar  standing  by  when  he  gave  this  last 
insult— "  I  have  been  ill  used  ;  I  have  been  hardly  dealt 
with  5  I  know  I  shall  never  be  called  on  by  him  ;  and 
for  my  own  Profession  so  to  disgrace  itself !"  Gentle- 
men, Mr.  Dixon  has  mistaken  his  remedy  5  when  he 
once  admitted  that  Mr.  Rowe  knew  he  would  not  fight, 
lie  himself  at  once  then  acquits  Mr.  Rowe  of  using  words 
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to  produce  that  which  Mr.  Rowe  knew  to  be  impossible. 
Gentlemen,  therefore,  if  you  believe  Mr.  Howe's  object 
was  to  prevent  the  publication  by  Dixon,  you  must  ac- 
quit, without  even  taking  into  consideration  the  abuse 
the  challenge  contained  in  the  libel  published  by  Mr. 
Dixon ;  without  taking  into  consideration  Mr,  Rowe's 
irritated  and  enraged  feelings  j  without  taking  into  your 
consideration  the  punishment  he  has  already  suffered, 
his  expulsion  from  the  corps  ;  the  aggravated  malicious- 
ness of  publishing  those  resolutions,  when  he  was  no 
longer  a  member  of  the  body ;  will  you,  after  such  a 
punishment,  confine  him  for  a  long  time  by  your  ver- 
dict ?  So  confident  am  I  of  your  verdict,  that  I  shall 
not  call  evidence.  We  will  barely  read  the  indictment 
of  this  Mr.  Dixon  by  the  county  of  Middlesex  Grand 
Jury,  which  has  already  been  given  in  evidence,  to  show 
that  those  resolutions  are  a  libel ;  it  is  as  follows  : 

Of  Easter  Term,    in   the  forty-fifth  year  of  King  George   the 

Third. 
MIDDLESEX. — Be  it  remembered,  that  on  Saturday  next* 
after  the  Morrow  of  the  Ascension  of  our  Lord,  in  the  forty-fifth 
year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by  the 
grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith;  in  the  court  of  our  said 
Lord  the  King,  before  the  King  himself,  at  Westminster,  in  the 
county  of  Middlesex,  upon  the  oath  of  twelve  jurors,  good  and 
lawful  men  of  the  said  county  of  Middlesex,  now  here  sworn,  and 
charged  to  inquire,  for  our  said  Lord  the  King,  for  the  body  of 
the  said  county,  It  is  presented  as  followeth,  (that  is  to  say) 
Middlesex,  The  juiors  for  our  Lord  the  now  King,  upon  their 
oath,  present  That  Thomas  Dixon,  late  of  Westminster,  in  the 
county  of  Middlesex,  Esquire;  Morgan  John  {fBwyeri  late  of  the 
same,  Esquire;  Charles  Burton,  late  of  the  same,  Esquire;  Thomas 
Ellis,  late  of  the  same,  Esquire;  and  Steuart  King,  late  of  the 
same,  Esquire;  being  respectively  persons  of  wicked  and  mali- 
cious minds  and  dispositions,  and  wickedly,  falsely,  and  maliciously 
contriving,  and  intending  to  injuie,  defame,  traduce,  and  vilify 
the  good  name,  fame,  character,  aud  reputation  of  one  Richard 
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Radford  Rowe,  Esquire,  a  good  and  worthy  subject  of  this  realm, 
and  a  Barrister  at  Law,  and  a  member  of  the  cavalry  part  of  a 
certain  corps,  called  the  Lawyers'  Corps,  in  Dublin,  in  that  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called 
Ireland,  and  to  cause  it  to  be  suspected  and  believed  by  his 
Majesty's  liege  subjects,  that  the  said  Richard  Radford  Rowe  had 
been,  and  was  guilty  of  conduct  unbecoming  a  soldier  and  a  gentle- 
man, and  to  bring  him  into  public  scandal,  infamy^  and  disgrace, 
and  to  excite  him,  the  said  Richard  Radford  Rowe,  to  commit 
a  breach  of  the  peace,  on  the  eighuenth  day  of  May,  in  the 
forty-fifth  year  of  the  reign  of  our  Sovereign  Lord  George  the 
Third,  now  King  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  &c.  with  force  and  arms,  at  Westminster  afoiesaid,  in 
the  county  of  Middlesex  aforesaid,  falsely  and  maliciously  did 
publish,  and  cause  and  procure  to  be  published,  in  a  certain  news- 
paper called  The  Dublin  Evening  Post,  a  certain  falee,  scan- 
dalous, and  malicious  libel  of  and  concerning  the  said  Richard 
Radford  Rowe,  to  the  purport  and  effect  following,  to  wit; 

*'  Copy  of  the  Resolutions  passed  at  a  numerous  meeting  of  the 
Barristers  of  the  Lawyers'  corps  (meaning  the  said  corps  called 
the  Lawyers'  corps)  held,  pursuant  to  public  notice,  at  the  Chan- 
cery Chamber,  the  15th  of  November,  1803,  (meaning  the  fifteenth 
day  of  November,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  three)  Steuart  King,  Esquire  (meaning  the  said 
Steuart  King)  Captain  Commandant,  in  the  chair.  Resolved 
unanimously,  That  it  is  the  opinion  of  this  Meeting  (meaning 
the  Meeting  of  the  Banisters  last  aforesaid)  that  Mr.  Richard 
R.  Rowe  (meaning  the  said  Richard  Radford  Rowe)  was  the  author 
of  the  scurrilous  letter  sent  to  Lieutenant  Ellis  (meaning  the  said 
Thomas  Ellis)  dated  Monday,  the  8th  August,  1803,  (meaning 
the  8th  day  of  August,  in  the  said  year  of  our  Lord  one  thousand 
eight  hundred  and  three)  Quinn's  Hotel,  Bray,  and  signed 
Richard  R.  Rowe.  Resolved  unanimously,  That  the  conduct  of 
Mr.  Richard  R.  Rowe,  (meaning  the  conduct  of  the  said  Richard 
Radford  Rowe)  of  the  Lawyer's  cavalry  (meaning  the  cavalry  part 
of  the  said  corps,  called  the  Lawyers' corps)  in  having  been  the 
author  of  the  letter  in  the  foregoing  Resolution  mentioned,  ad- 
dressed to  Lieutenant  Ellis  (meaning  the  said  Thomas  Ellis)  has 
been  unbecoming  tie  character  of  asoldier  and  a  gentleman,  and 
therefore,  that  he  (meaning  the  said  Richaid  Radford  Rowe)  be 
HP  longer  considered  a  member  of  the  corps  (meaning  the  afoie-? 
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said  corps)  and  that  his  (meaning  the  said  Richard  Radford  Rowe's) 
name  be  erased  from  the  roll,"  (meaning  the  roll  of  the  names  of 
the  members  of  the  aforesaid   corps)  to  the  great  scandal  and 
disgrace  of  the  said  Richard  Radford  Howe,  in  contempt  of  our 
said   Lord   the  King,   and  his  laws,  to  the  evil   and   pernicious 
example  of  all  others,    and  against  the  peace  of  our  said  Lord  the 
King,   his  Crown  and  Dignity.     And  the  Jurors  aforesaid,  upon 
their   oath   aforesaid,  do  further  present,  that   the  said  Thomas 
Dixon,  Morgan  John   O'Dwyer,  Thomas  Ellis,   Charles  Burton, 
and  Steuart  King,  being  such  persons  as  aforesaid,  and  wickedly, 
falsely,   and   maliciously    contriving    and    intending   to    injure, 
defame,   traduce,    scandalize,    and  vilify   the  good  name,    fame, 
character  and  reputation  of  the  said  Richard  Radford  Rowe,  and 
to  cause  it    to  be  suspected   and  believed  by  his  said  Majesty's 
liege   subjects,  that  the  said   Richard  Radford  Rowe   had  been, 
and  was  guilty  of  conduct  unbecoming  a  soldier  and  a  gentleman, 
and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  and 
to   excite   him,  the   said   Richard  Radford   Rowe   to   commit   a 
breach  of  the  peace,  on  the   said  eighteenth   day  of  May,  in  the 
forty-fifth  year  aforesaid,  with  force   and  arms,  at  Westminster 
aforesaid,  in  the  county  of  Middlesex  aforesaid,  falsely  and  mali- 
ciously did  publish,    and  cause  and  procure  to  be  published,  in  a 
certain  other   newspaper,   called   The  Dublin  Evening   Post,    a 
certain  other  false,  scandalous,  and  malicious  libel,  of  and  con- 
cerning the  said  Richard  Radford  Rcwe,  to   the  tenor  and  effect 
following,  to  wit.  M  Copy  of  the  Resolutions  passed  ar  a  numerous 
Meeting  of  the  Barrisrers  of  the  Lawyers'  corps,   (meaning   the 
said    corps,  called  the  Lawyers'  corps)    held,  pursuant  to  public 
notice,  at  the  Chancery  Chamber,  the  15th  of  November,  1803, 
(meaning  the  fifteenth  day  of  November,  in  the  year  of  our  Lord. 
one  thousand  eight  hundred  and  three,  aforesaid    Steuart  King, 
Esquire,  (meaning  the  said  Steuart  King.  Captain  Commandant, 
in  the  chair.     Resolved  unanimously,   That  it  is   the   opinion  of 
this  Meeting,  (meaning  the  Meeting  of  the  Barristers  last  afore- 
said) That    Mr.  Richasd   R.   Rowe,   (meaning  the  said   Richard 
Radford  Rowe)   was  the  author  of  the  scurrilous    letter  sent   to 
Lieutenant  Ellis   (meaning  the  said  Thomas  Ellis),  dated  Mon- 
day, the  8th  August,  1803,   (meaning  the  eighth  day  of  August, 
in  the  year  of  our  Lord  one   thousand  eight  hundred  and  three, 
aforesaid)  Quinn's  Hotel,   Bray,  and  signed  Richard    R.   Rowe. 
Resolved  unanimous^,  That  the  conduct  of  Mr.  Rich.  R.  Rowe4 
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jneaning  the  conduct  of  the  said  Richard  Radford  Rowe)  of  thff- 
ICawyefs'  cavalry,  (meaning  the  cavalry  part  of  the  said  corps, 
called  the  Lawyers'  corps),  in   having   been   the  author   of  the 
Iettei  in  the  foregoing  Resolution  mentioned,  addressed  to  Lieu- 
tenant Ellis,    (meaning  the  said   Thomas  Ellis)  has  been   un- 
becoming the  character  of  a  soldier  and  a  gentleman,  and,  there- 
fore, that  he,  (meaning  the  said  Richard  Radford  Rowe)  be  no 
longer  considered  a  member  of  the  corps,  (meaning  the  aforesaid 
corps),  and  that  his   (meaning  the  said  Richard  Radford  Rowe's} 
name  be  erased  from  the  roll,"  (meaning  the  roll  on  which  the 
names   of  the  members  of  the  said  corps  ai  e  entered  and  en» 
rolled)  to  the  great  scandal  and  disgrace  of  the  said  Richard 
BadfordRowe,  in  contempt  of  our  said  Lord  the  King,  and  his 
laws,    to  the  evil  and    pernicious  example   of    all  others,    and 
against   the  peace  of  our   said   Lord  the  King,  his  Crown  and 
dignity.     And  the  jut  or*   aforesaid,   upon   their  oath  aforesaid, 
do  further  present,  that   the  said  Thomas  Dixon,  Morgan  John 
O'Dwyer,  Thomas  Ellis,   Charles    Burton,    and   Steuart  King, 
being  such  persons   as  aforesaid,  wickedly,  falsely,  and  malici- 
ously contriving,  and  intending  to  excite  the  said  Richard  Rad- 
ford Rowe   to   break  the  peace  of  our   said   Lord  the  King,  on 
the  eighteenth  day  of  May,  in  the  forty-fifth   year,    aforesaid, 
•with  force  and  arms,  at  Westminster  aforesaid,  in  the  county  of 
Middlesex   aforesaid,   did  faiselv   and  maliciously   publish,  and 
cause  and  procure  to  be  published,  in  a  certain  other  newspaper, 
called  The  Dublin  Evening  Post,  a  certain  other  false,  scandalous, 
and  malicious  libel,  of  and  concerning  the  said  Richard  Radford 
Rowe,  purporting,  among  other  things,  that  the  conduct  of  the 
said  Richard  Radfoid  Rowe,  in  aeertain  instance  mentioned  in 
the  said  last-mentioned  libel,  had  been  unbecoming  the  charac- 
ter of  a  soldier  and  a  gentleman,  to  the  great  scandal  and  disgrace 
of  the  said  Richard  Radford  Rowe,  in  contempt  of  our  said  Lord 
the  King,  and  his  laws  ;  to  the  evil  and  pernicious  example  of 
all  others,  and  against  the  peace  of  our  said  Lord  the  King,  his 
Crown  and  Dignity. 

Richard  Radford  Rowe,  Esq. 

The  Honorable  Jonah  Barrington,  Judge  of  the  Admiralty 
of  Ireland. 

Both  sworn,  25th  May,  1805. 

A  true  Bill* 
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Names  of  the  Middlesex  Grand  Jury : 
Francis  Hawkins,  of  Little  Stanmore,  Fcreman. 
Thomas  Hedges,  ofEd^ware. 
Samuel  Chapman,  of  same. 
Eden  Bowler,  of  same. 
Samuel  Stone,  Utile  Stanmor 
George  King,  same. 
Francis  French,  same. 
William  Wells,  of  Uxbridge. 
William  Baughan,  same. 
Andrew  Hardy,  same. 
Thomas  Clayton,  same. 
William  Wyal  Grange,  same. 


Joseph  Stone,  Little  Stanmore* 
R  chard  \V  alkden,   same. 
John  Ruife,  same. 
Thomas  Kettle,  the  Hyde. 
William  Skill*    Paddmgton. 
Thomas  Alccck,  same. 
John  Billey,  same. 
William  Smyth,  same. 
Thomas  Colleson,  same. 
Owen  Jones,  Uxbridge. 
Thomas  Morton,  same. 


The  indictment  having  been  read,  the  Counsel  on, 
both  sides  thought  that  the  business  should  go  no  fur- 
ther, and  that  prosecutions  on  both  sides  should  be 
abandoned  5  and  it  being  undertaken.,  on  behalf  of  that 
part  of  the  corps  who  passed  those  resolutions,  that  they 
would  rescind  them,  if  Mr.  Rowe  would  apologise,  Mr. 
Burrowes  stated  he  was  authorised  by  Mr.  Rowe  to  act 
for  him,  and  that,  in  his  name,  he  now  expressed  his 
sorrow  and  regret  for  the  whole  transaction.  He  stated 
that  Mr.  'owe  had  repeatedly  before  offered  this  apo- 
logy to  Mr.  Dixon. 

Lieutenant  Ellis  declared  that  he  should  erase  the 
whole  transaction  from  his  mind,  and  would  shake  hands 
with,  and  be  as  cordial  to,  Mr.  Rowe,  as  if  nothing  had 
passed. 

The  Chief  Justice  expressed  his  joy  and  satisfaction 
at  this  termination  of  the  business. 

The  Jury  were  discharged  without  giving  a  verdict. — 
The  Bar  met,  and  rescinded  the  libellous  resolutions, 
and  unanimously  restored  Mr.  Rowe  to  his  rank  in  the 
corps ;  resolving  unanimously,  "  That  the  original  re- 
solution for  the  expulsion  of  Mr.  Rowe,  and  also  the 
resolution  rescinding  it,  and  every  mention  of  the  trans- 
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action,  be  erased  from  the  orderly  books  or  journals  of 
the  corps.     Dated  16th  July,  1805. 

Steuart  King,  Captain  Commandant.'' 
The  Gentlemen  indicted  by  the  Middlesex  Grand 
Jury  were  not  arrested  under  the  warrants,  and  carried 
off  to  Middlesex,  to  plead  and  stand  their  trials  ;  and 
the  whole  matter  has  ever  since  been  buried  in  oblivion, 
to  the  great  satisfaction  and  delight  of  all  the  parties 
interested. 


The  following  letter  was  addressed  to  Mr.  Rowe,  by 
the  late  Right  Hon.  Spencer  Perceval,  then  Attorney 
General,  and  afterwards  Chancellor  of  the  Exchequer, 
and  Prime  Minister  of  England  : 

Ci  The  Attorney  General  presents  his  compliments 
to  Mr.  Rowe,  and  is  much  obliged  to  him  for  his  note 
of  yesterday's  date.  The  Attorney  General  sees  no  rea- 
son to  apprehend  that  the  bill  which  Mr.  Rowe  refers 
to,  will  not  pass  into  a  law  long  before  the  end  of  next 
Term.  The  Attorney  General  thinks  he  will  be  enabled, 
unless  some  opposition,  which  he  does  not  expect  to  it, 
should  occasion  a  delay,  to  pass  it  through  the  House  of 
Commons  on  Thursday  next;  and  if  so,  he  thinks  it 
may  pass  by  the  very  beginning  of  next  Term,  if  not 
before.  But  undoubtedly  he  cannot  be  answerable  for 
its  progress ;  he  can  only  say  that  he  has  not  yet  re- 
ceived intimation  of  an  intention  any  where  to  obstruct 
it. 

<c  Mr.  Rowe  wishes  to  know  two  things.     First,  whe- 
ts 

ther  the  Attorney  General  has  any  wish  that  Mr.  Rowe 
should  not  sue  out  the  warrants  now ;  and  secondly, 
whether  the  act,  when  passed,  would  make  such  war- 
rants, on  the  subsequent  execution  of  them,  illegal. — « 
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With  respect  to  the  first,  the  Attorney  General  has  nd 
difficulty  in  expressing  his    strongest  wish  that  the  war- 
rants should  not  be  sued  out  before  the  passing  of  his 
bill  ;  and  as  to  the  second,  it   depends  so  much  upon 
the  manner  in  which  Parliament  may  chuse  to  pass  the 
act,  that  he  cannot  answer  it  positively.     The  object  of 
the  act  is,  to   make    it  quite  dear  that  persons  appre- 
hended in  one  part  of  the  kingdom,  for  offences  com- 
mitted in  another,  may,  when  their  offences  are  bailable* 
be  bailed.     The  Attorney  General  himself  has  all  along 
been  strongly  impressed  with   an   idea,   that  persons  so 
apprehended,    under    a  King's   Bench   warrant,    were 
bailable>  as  the  law  at  present  stands  ;  but  he  must  ad- 
mit, that  the  weight  of  great  authority,  which  he  very 
much  respects  and  defers  to,  is  the  other  way.     Now,  if 
Parliament  should  declare  it  to  be  illegal  to  refuse  such 
persons   bail,  instead  of  enacting  that  they  should,  in 
future,  be  bailable,    the   refusal  to  bail  them,  (which 
would  certainly  be  given  by  the  Irisk  magistrates,  whose 
opinions  would  naturally  and  properly  be  governed  by 
the   law   authority   in    Ireland,    which,   the    Attorney 
General  knows,   hold  that  they  are  not  bailable)  such 
refusal  would    subject   the   magistrate,  &c.   to   actions. 
Mr.  Kowe,   very  handsomely   and   properly   proposes, 
that  an  order  should  be  endorsed  on  the  warrants,    for 
taking  bail ;  but  that  could   not  be  ;  Lord  Ellenboro* 
would  have  no  authority  to  permit  such  indorsement. 
Besides,  the  Attorney  General  believes,  that  Lord  Ellen- 
borough's  opinion  also   is,  that   they  are  not  bailable, 
as  the  law  now  stands.     The  Attorney  General,  there- 
fore, taking  advantage  of  Mr.   Rowe's  request   that  he 
would  state  his  wish  on  the  subject,    has  no  difficulty  in 
communicating  the  wish  he  has  already  expressed,  and 
he  assures  Mr.  Howe,  that  no  time  shall  be  lost  by  him 
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In  pressing  the  Bill  through  Parliament,  with  as  much 
expedition  as  can  be  ;  and  trusts,  that  it  will  pass  in 
such  time,  as  not  to  put  Mr.  Rowe  to  additional  trou- 
ble and  expense. 

Lincoln's-Inn  Fields,  June  2,  1805. 

To  Richard  R.  Rowe,  Esq. 
Osborne's  Hotel,  Adelphi." 


Copy  of  the  Opinion  of  Abraham  Boyde,  Esq. 

<c  I  am  of  opinion  that  Mr.  Rowe  would  not  succeed 
in  any  application  for  an  information,  founded  on  the 
publication  of  the  foregoing  resolutions,  unless  he  could 
say  he  was  not  the  author  or  publisher  of  the  letters 
signed  R.  R.  Rowe ;  and  with  regard  to  proceeding  by 
indictment,  the  Grand  Jury  may  examine  Mr.  Rowe 
personally,  and  it  is  obvious  their  discretion  would  not 
be  ^ercised  in  his  behalf,  if  it  should  appear  to  them 
that  he  was  the  author  and  publisher  of  the  letters. — 
However,  if  Mr.  Rowe  was  not  the  author  or  publisher 
of  the  letters,  the  Printer  of  the  Resolutions  would,  in 
my  opinion,  be  liable  to  an  information  or  indictment 
for  the  publication. 

Abraham  Boyjde  " 
*  26th  April,  1804." 
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The  King  against  Madders  and  Kelly, 
FOB  A  RAPE. 


T: 


HE  prosecutrix^  Miss  Elizabeth  Ivv,  came  into 
court,  supported  by  Mrs.  Shaw.*  She  was  for  some 
time  unable  to  proceed.  At  length  she  was  sworn  ; 
and,  on  her  examination  by  Mr.  Driscol,  stated,  that 
her  mother  lives  about  seven  miles  from  Waterford  ;f 
remembers  Thursday  evening,  the  3d  of  July  last ;  came 
that  evening  into  the  city  of  Waterford  ;  left  home 
about  five  o'clock ;  came  the  most  private  road  she 
could  ;  intended  going  to  her  nurse's,  who  resided  in 
High-street,  in  the  city  of  Waterford  *,  arrived  in  Wa- 
terford about  nine  or  ten  o'clock  at  night ;  was  not  ac- 
quainted with  the  situation  of  the  street  where  her  nurse 
lived ;  made  inquiry  from  one  woman,  where  the  resi- 
dence was ;  had  been  in  the  city  an  hour  before  she 
met  said  woman,  or  any  other  person. |  After  re- 
ceiving the  directions  from  this  woman,  she  took  notice 
of  a  person — a  man  j  he  wore  a  long  blue  surtout  coat, 
a  cocked  hat,  and  a  white  feather ;  took  particular 
notice  of  him,  because  he  was  the  only  person,  ex- 
cept the  woman,  witness  had  seen  walking ;  he  was 
walking  very  fast  after  her  ;  he  spoke  to  her,  in  about 

*  Her  aunt,  wife  to  Mr.  Shaw,  post-master  of  Waterford.  The  pro- 
secutrix was  a  young  lady,  elegant  in  her  person  and  manners,  the  daugh- 
ter of  the  late  Mr.  Ivy,  an  eminent  Attorney,  in  Waterford,  who  amassed 
an  immense  fortune  by  his  profession. 

if  At  Palqquin;  the  whole  family  resided  there  in  the  utmost  harmony 
and  happiness. 

%  Martial  law  presided  in  Waterford  at  this  time,  and  no  one  could  Lv 
out  after  nine  o'clock,  without  a  military  pass. 
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three  or  four  minutes  after  she  had  received  the  direc- 
tions of  the  woman  ;  he  said,  il  was  a  fine  night  for 
walking.—— 

The  learned  Judge,  (then  Mr,  Baron,  now  Mr.  Jus- 
tice Daly)  declared  he  could  not  admit  this  conversa- 
tion to  be  given  in  evidence,  till  proved  connected  with 
the  prisoners. 

Mr.  Driscol — Admitted  the  law  to  be  so;  but,  de- 
clared himself  apprehensive  that  the  shock  his  truly 
miserable  client  would  receive,  on  identifying  the  pri- 
soners, would  render  her  unaWe  to  go  through  the 
detail  of  her  evidence,  and  so,  public  justice  would  be 
eluded.  That,  if  the  conversation  was  admitted  to  be 
gone  through,  and  could  not  be  brought  home  to  the 
prisoners,  then  the  learned  Judge  might  reject  it. 

Court.— I  cannot  comply,  if  it  was  gone  through, 
and  I  should  be  of  opinion  to  reject  it,  as  not  brought 
home  to  the  prisoners,  it  might  leave  an  unfair  impres- 
sion on  the  jury,  and  influence  their  verdict. 

Here  the  witness  identified  the  prisoner  William 
Madders,  as  the  person  who  had  the  conversation  with 
her  that  night.  At  sight  of  him,  the  idea  of  what  she 
had  suffered,  worked  so  forcibly  on  her  mind,  as  to 
throw  her  into  convulsions ;  her  lamentable  cries  pierced 
every  heart.     On  her  recovering,  she  proceeded  : 

Witness  made  him  no  answer  ;  turned  down  the  first 
street  she  came  to,  not  knowing  what  she  was  doing  j* 
he  came  up  to  her  again ;  told  her  she  was  out  late  ; 
she  turned  about,  and  asked  him  why  he  followed  her; 
he  said,  he  followed   to  protect  her ;  she  said,  she  did 

*  She  was  so  frightened  at  being  accosted  in  this  manner  by  a  perfect 
stranger,  as  totally  to  be  deprived  of  her  presence  of  mind;  the  directions 
she  received  from  the  woman,  were  utterly  obliterated  from  her  memory, 
and  not  knowing  what  she  did,  she  turntd  down  the  first  street  she  met. 
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not  wish  his  protection;  he  swore,  by  Heaven,  while 
his  sword  lasted,  she  should  not  be  insulted  ;  asked  her 
many  questions  she  don't  recollect  ;  asked  her  if  she 
came  from  Wexford.*  In  some  time,  another  man 
joined  them  ;f  remained  with  her  ;  they  stopped  to 
talk  ;  and  while  they  were  talking,  she  walked  on,  and 
found  herself  near  the  quay ;  they  came  to  her  again 
on  the  quay ;  she  turned  about,  and  asked  them  what 
they  both  meant,  by  following  her ;  they  still  followed 
her  ;  she  told  them,  that  if  they  would  not  then  leave 
her,  she  would  rap  at  the  first  door  that  presented  it- 
self; did  rap  at  a  door,  and  bawled  as  loud  as  she 
could;  rapped  three  or  four  times  ;  did  not  call  out 
more  than  once ;  the  door  was  not  opened*  nor  was 
any  answer  made  ;  shops  and  houses  were  then  shut  up, 
and  thinks  it  was  about  twelve  ;  they  forced  her  away  ; 
they  both  laid  hold  of  her  arms,  and  dragged  her  away 
from  that  door  ;  she  don't  know  how  she  came,  but  she 
found  herself  in  a  dark  arch  way,  near  the  quay  ;J 
Madders  (the  person  she  had  identified)  then  lifted  her 
off  the  ground ;  she  screamed  as  loud  as  she  could,  on 
being  lifted  up ;  on  her  screaming,  the  sentinel  at  the 
other  end  of  the  lane  called  out,  "  who  was  there  V9 
Does  not  recollect  whether  the  person  §  who  lifted  her 

*  Many  unfortunate  women,  whose  husbands  and  families  had  been 
destroyed  in  the  rebellion,  were  driven,  by  the  unrelenting  spirit  which 
prevailed  in  that  unfortunate  county,  to  seek  refuge  in  the  city  of  Water- 
ford.  In  general,  their  distresses  made  them  fall  an  easy  prey  to  the 
military. 

f  One  Chambers,  a  yeoman,  by  profession  a  shoemaker ;  he  had  con- 
stantly worked  for  the  family  during  several  years.  Several  hundred 
pounds  had  been  offered  for  his  apprehension,  by  the  citizens  of  Water- 
furd  ;  he  had,  however,  found  means  to  elude  public  justice. 

I  In  short,  she  did  not  know  whether  they  dragged  her  along,  or  car- 
ried her. 
§  Madders. 
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up,  made  any  answer,  or  let  her  go  ;  but  she  rather 
believes  she   struggled,  and  got  loose ;  run  for  a  few- 
steps  ;  was  not  able  to  run  more  *,  they  both  came  up 
to  her  again  -,  before  they  came  up,  she  heard  the  other 
man  that  had  joined   them,  say  that  he  would  protect 
her ,  indeed  she  was  not  able  to  stand      Madders  then 
swore  by  God  I  was  a  very  foolish  girl,  after  his  pro- 
tecting me  so  long ;  when  he  said  so,  I  asked  him  if  he 
would  bring  me   to  High-street;  he  swore  he  meant 
nothing  but  play,  and  offered  to  conduct  me  to  any 
street  I  wanted.     He  and  the  other  man  then  brought 
me  some  way  to  a  narrow  lane,  not  a  great  way  from 
the  place  where  I  asked  him  to   shew  me   the  way  to 
High -street *,  there  were  houses  at  the  beginning  of  the 
Jane  *,  Witness  went  on  till  the  houses  ended  ;  she  would 
go  no  further,  and  screamed  as  loud  as  she  could ;  on 
her  screaming,  Madders,  the  artillery  man,  swore  that 
was  the  entrance  into  the  street ;  he  did  not  mention 
High-street ;  she  then  went  up  a  little  farther,  on  his 
so  saying,  until  she  perceived  a  long  gate-way  at  the  end 
of  it,  and  that  there  was  no  passage  that  way ;  and  then 
she  screamed  aloud,   and  ran  a  few  steps  backwards ; 
both  of  them  forced  and  dragged  her  to  the  lop  again; 
after  they  forced  her  up  to  the  top,  there  was  a  small 
door  near    the  top,    against   which    she  knocked  and 
thumped,  and  screamed  as  loud  as  she  could  ;  on  her 
so  doing,  the  artillery  man,  Madders,  swore  that  if  she 
was  there  till  morning,  no  one  would  hear  her,  and  she 
might  thump  and  scream  as  loud  as  she  pleased  ;  he 
swore  he  would  not  hurt  her;  he  then  used  every  argu- 
ment to  frailer,  and  threaten,  by  turns  \  he  said,  resist- 
ance was  no  use;  that  it  was  better  to  submit  at  once^ 
and  that,  at  last,  she  would  make  him  do  what  she  would 
be  a  month  sorry  for;   he.   Madders,  forced  her;   she 


S47 


»truggled  i  and  then  he  swore  she  was  the  strongest  girl 
he  ever-  met  ;*  but  that  her  strength  would  be  nothing 
against  the  strength  of  two  men  ;f  she  Is  sure  she 
struggled  for  more  than  one  hour,  from  the  time  she 
went  up  into  the  lane ;  it  was  after  Madders  spoke  of 
her  strength  being  so  great,  but  that  it  would  be  no-* 
thing  against  that  of  two  men,  that  the  other  man  % 
seized  her ;  when  the  other  man  seized  me,  Madders 
had  me  off  the  ground  j  they  then  threw  me  on  the 
ground,  and  then  Madders  forced  and  violated  me. — 

The  learned  Judge  declared,  the  fact  itself  must  be 
proved.  True,  that  was  dispensed  with  in  Ledwili's 
case ;  but  there  it  was  by  consent  of  the  prisoner's 
counsel,  which  has  not  been  obtained  here.  [Here  the 
witness  proved,  according  to  law,  the  completion  of  the 
crime.]  While  I  was  so  forced,  the  other  man,  (Cham- 
bers) was  within  two  yards  ;  he  had  loosed  his  hold. 
After  I  had  been  so  treated  by  Madders,  Madders 
walked  up  and  down  the  lane,  passing  by  me  often  ; 
and  while  he  was  so  walking,  the  other  used  me  in  the 
same  manner,  against  my  consent.  After  that,  Mad- 
ders lifted  me  off  the  ground,  and  brought  me  out  of 
the  lane.  It  was  more  than  two  hours  from  the  time 
she  entered  the  lane,  till  she  was  brought  out ;  in  the 
lane,  Madders  said  it  was  then  past  two  o'clock ;  when 
I  came  out  of  the  lane,  Madders  asked  me  if  I  would 
go  to  his  lodging  ;  the  other  man  (Chambers)  then  said, 
that  Madders  was  upon  guard,  and  that  tlie  witness 
would  go  with  him  ;  don't  know  what  answer  she  made 
them.     Some  time   after   leaving  the  lane,   the  other 

*  It  would  seem  he  had  been  in  the  habit  of  often  doing  these  art- v. 
f  Himself  and  Chambers. 
+  Chamber?. 
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man  (Chambers)  asked  her  a  second  time,  if  she  would 
come  with  him,  and  left  her.  She  and  Madders  re- 
mained together ;  in  about  ten  minutes,  she  met  two 
soldiers  ;  first,  one  came  up,  and  then  a  second  ;  Mad- 
ders then  asked  her  if  she  would  go  with  that  soldier 
that  had  first  come  up,  for  that  he  himself  was  upon 
guard,  and  could  stay  out  no  longer.  The  picket 
guard  was  then  within  about  ten  yards ;  Madders  want- 
ed to  force  her  up  a  turn  with  the  other  soldiers,  to 
avoid  the  picket  guard  ;  she  resisted,  and  exclaimed, 
"  Now  shall  one  and  all  be  taken  by  the  picket  guard  •," 
and  breaking  from  them,  ran  on  a  few  steps  towards 
the  picket  *,  they  cried  out  "  who  was  there  ?"  Madder 
answered,  he  was  one  of  the  guard ;  !f  then,'*  said  the 
Serjeant  of  the  guard,  "  why  have  you  left  it  ?"  and 
also  asked  him,  who  that  girl  was  ?  Madders  answered, 
that  he  only  left  his  guard,  to  go  down  to  the  conduit 
to  get  a  drink,  and  that  he  met  me  on  the  quay  ;  the 
serjeant  then  asked  who  the  other  soldiers  were,  and 
where  he  met  them  ?  Madders  said,  they  were  also  two 
of  the  guard  ;  the  serjeant  then  sent  Madders,  and  the 
two  other  soldiers,  to  the  guard  house,  or  room.* 
Madders  asked  her,  whether  she  would  go  with  him$ 
or  where  she  would  go  ;  the  serjeant  answered,  that  the 
guard-room  was  an  improper  place  for  her  to  go  to  ; 
but,  if  she  would  go  with  him,  he  swore,  by  God  he 
would  protect  her.  [Here  she  identified  the  other  pri- 
soner, Thomas  Kelly,  as  the  said  Serjeant.]  After  he 
sent  the  rest  off  to  the  guard-room,  he  remained  alone 
with  me;  in  about  half  an  hour  he  ill-treated  me;  I 
walked  a  short  distance  with  him  ;  in  a  very  short 
time  after  I  had  remained  alone  with  him,  I  perceived 

*  It  did  not  appear,  whether  in  custody  or  not. 
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he  had  a  design  to  ill-treat  me  ;  he  laid  his  hands  upon, 
me;  I  asked  him  if  that  was  his  intention,  when  he  sent 
all  the  men  to  the  guard-room,  and  whether   that  was 
the  protection  he  promised  me  ?     It  was  not  half  an 
hour  after  the  guard  had  gone  away,  when  first  he  laid 
hands  on  me;  it  was  about  ten  minutes  ;  on  my  asking 
him  if  that  was  his  intention,  and  promised  protection, 
he  swore,  that  if  I  did  not  hold  my  tongue,  I  might  be 
sorry  for  it ;  he  then  shoved  me  up  against  a  high  wall  j 
I  then  struggled  from  him,   and  got   away,  and  ran, 
down  to  a  little  iron  window ;  knocking  violently  at  it 
thus,  if  I  "mere  but  up9*  [shewing  the  manner  she  did  it.] 
The  serjeant,  on  her  rapping  at  the  window,  came  up, 
saying,  this  was  too  bad ;  laid  down  his  halbert,  and 
carried  her  up  to  an  entry ;  don't  recollect  whether  she 
cried  out  when  she  was  carried  into  the  entry,  but  she 
struggled  as  long  as  she  could  ;  he  violated  me  then  y 
he,  the  serjeant,   did  treat  me  in  the  same  way  that 
Madders  had  done,  by  force,  and  against  my  consent. 
After  he  had  so  treated  me,  and  I  was  coming  out,  I 
saw  a  soldier  at  the  entry  door,  who  wanted  the  ser- 
jeant to  let  witness  go  witk  him  also  ;  the  entry  was  not 
long,  but  dark  ;  the  serjeant  wanted  me  to  go  ;   but, 
says  he  to  the  soldier,  you  are  a  man,  and  you  will  not 
force  her,  or  abuse  her,  or  use  her  ill,  against  her  con- 
sent ;  no,  replied  the  soldier,  I  will  not,  and  she  will 
be  better  off  if  she  comes  with  me,  as  she  will  be  forced, 
and  ill-treated,   if  left  with  the  soldiers,  and  she  had 
better,  therefore,  come  home,  and  spend  the  night  with 
me ;  I  then  saw  the  soldiers  coming  from  every  part  of 
the  street.     The  serjeant  then  wanted  her  again  to  go 

*  She  was  sitting  down,  and  consequently  could  not  shew  the  manner 
now  as  accurately  as  if  she  was  standing  up,' 

Z  z 


330 

with  that  soldier  whom  she  first  spoke  of,  for,  that  he> 
the  serjeant,  could  stay  out  no  longer  ;  he  then  asked 
me  whether  I  would  go  with  him  to  his  lodgings,  jn  the 
barrack,  or  to  the  picket,  or  be  left  with  the  soldiers, 
who,  he  said,  were  ready  to  tear  me  ;  and  promised,  if 
I  would  come  with  him,  he  would  give  me  the  key  of 
the  picket  room,  where  I  might  lock  myself  up  as  long 
as  I  liked;  he  said,  the  key  of  the  picket  room  ;  I  was 
then,  at  that  time,  near  the  picket  guard-rqom  ;  I  stood 
on  the  steps*  for  some  time,  and  then  walked  forward  ;. 
the  Serjeant  followed  her,  and  said*   that  he  would  that 
very  instant  leave  her  to  the  soldiers*    if  she  did   not 
come  with  him ;  soldiers  were  near;  the   Serjeant  told 
the  soldiers,  there  was  no  use  to  follow  us  ;  on  his  say- 
ing he  would  give  me  the  key,  I  turned  home  with  the 
Serjeant;  for,  what  could  I  do?  the  soldiers   were  at 
every  corner;  some  of  them  had  caught  hold  of  me, 
and  were  tearing  my  clothes;  he  did  not  give  her  the 
key  ;  he  was  at  the  door  of  picket-room  ;  he  went  into 
the  picket-room ;  I  was  locking  it  on  the  inside ;  before 
he  went  in,  she  said,f  surely  you  don't  intend  coming 
in  yourself;  oh,  but  by  J — s.I  do,  looking  at  me,  and 
smiling  in  my  face  ;£  he  then  went  into  the  room,  and 
locked  it  on  the  inside;  after  he  got  in,  he  attempted 
to  ill-treat  me  ;  I  heard  the  soldiers,   an  don  my  strug- 
gling, he  swore  he  would  let  in  every  one  of  the  sol- 
diers, if  I  would  not  submit;  I  told  the  serjeant,  they 
(soldiers)  would  certainly  break  in   the  door ;  I  heard 
them  knocking  at  the  door  ;  I  some  how  or  other  got  the 
key  from  him ;  serjeant  did  treat  her  person  in  same 

*  The  picket  guard  was  kept  in  the  Court-house,,  and  the  steps  were 
those  leading  up  into  the  Court-house. 

f  On  seeing  him  preparing  *to  cbine  in." 

I  Sneeringly. 
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wanner  as  he  had  done  before,  by  force,  and  against 
her  consent ;  remained  near  an  hour  after  in  said  room  ; 
I  got  out  of  the  room  ;  Serjeant  said,  it  was  four 
o'clock  as  he  was  unlocking  the  door;  I  staid  a  few 
minutes  after  ;  I  went  out,  and  heard  the  soldiers  upon 
the  steps  ;  I  asked  him  for  the  key,  as  he  had  pro- 
mised, to  protect  myself;  he  refused,  saying,  by  J — ■$, 
after  my  protecting  you  all  the  morning,  you  have 
done  nothing  but  thump  and  beat  me  ;  he  had  a  sword, 
it  was  broken  near  the  middle ;  serjeant  saw  it  broken, 
and  said, — Damn  you,  you  strumpet,  see  what  I  have 
done  on  your  account,  and  blast  my  «oul  if  ever  I  fa- 
vour, or  protect  one  of  your  sort  again  ;  did  see  three 
officers  ;*  they  came  up  to  me  on  the  quay;  when  I 
saw  them  I  was  almost  tempted  to  go  sp  to  them  ;  they 
all  seemed  to  be  intoxicated,  and  often  looked  at  me, 
and  I  was  afraid  to  go  up  to  them  ;  this  was  just  after 
Chambers  had  joined,  and  before  any  rudeness  had 
been  offered  me ;  does  not  recollect  seeing  any  other 
officer  during  the  whole  of  this  unhappy  business  ; 
serjeant  did  not  say  how  his  sword  had  been  broken  ; 
walked  without  knowing  where ;  none  of  them  (soldiers) 
followed  her ;  met  three  or  four  soldiers,  who  did  not 
say  any  thing  to  her ;  met  a  servant  man,f  who  was 
going  to  take  me  under  his  protection,  but  was  pre- 
vented by  the  soldiers  I  had  met ;  I  had  a  wrapper, 
which  was  torn  up  along  the  back,  and  had  my  gown 
above  my  head ;  after  that,  I  walked  without  knowing 
where;   and,  as   I   was   informed,   got  into   a   hous$ 

*  In  answer  to  a  question  from  the  Court. 

t  A  servant  belonging  to  the  family,  whom  her  mother  had  sent  jtftyi 
her. 
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about  a  mile  from  Tramore  j*  a  peasant's  house ;  got 
no  bed  ;  lay  on  a  table ;  staid  there  from  Friday  morn- 
ing, when  I  escaped,  till  Saturday;  Mr*  Percival,  and 
my  brother,  came  to  me  on  a  Saturday  morning  j  dis- 
closed all  I  could  recollect,  to  them ;  my  brother  rode 
into  town,  by  Mr.  Percivars  directions ;  I  fainted  on 
the  prisoners  being  produced  before  me,  when  I  swore 
my  examinations,  which  was  on  the  Sunday  after. 

[Here    her   direct    examination    closed ;    she  was 
cross-examined  by  Mr*  Lysaght.~\ 

Sword  broken  by  accident,  and  not  in  offering  any 
rudeness  to  her  by  the  sword  ;  but  believes  it  was  broke 
in  the  struggle ;  serjeant  had  taken  off  the  sword,  and 
put  it  standing  up  against  the  wall ;  left  home  at  five 
o'clock ;  wore  a  wrapper ;  was  not  exact  as  to  her 
dress ;  wrapper  was  torn  before  picket  came  up ;  did 
not  retain  sufficient  fortitude  to  explain  to  the  serjeant 
her  situation,  but  told  him  she  was  niece  to  Mr.  Shaw. 
When  the  serjeant  asked  Madders  who  she  was,  Mad- 
ders said  he  met  her  on  the  quay  ;  that  she  was  a  ser- 
vant maid  who  lived  on  the  quay,  and  had  been  walking 
with  him.  I  told  the  serjeant  that  I  was  niece  to  Mrs. 
Shaw.  Upon  his  dragging  me  into  the  entry,  I  cannot 
say  or  form  any  belief  as  to  whether  the  serjeant  thought 
me  a  very  different  person  from  what  I  really  was,  ow- 
ing to  what  Madders  had  told  him ;  her  recollection  was 
not  as  good  after  she  met  the  serjeant,  as  before  she  met 
him  ;  now  recollects  every  circumstance ;  does  not  re- 
collect whether  she  cried  out  in  the  entry,  or  not ;  ser- 
jeant did  protect  her  from  the  soldiers  ;   she  was  only 

*  A  watering  place,  about  six  miles  from  Waterford,  on  the  sea  coast, 
where  the  citizens  of  Waterford,  and  most  of  the  gentlemen  of  the 
neighbouring  counties,  pass  the  summer.  The  late  Recorder  of  Waterford. 
Mr.  Dobbin,  had  there  his  delightful  villa. 
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ten  minutes  under  the  entry  with  the  serjeant ;  had  not 
taken  any  thing  that  day9  nor  since  breakfast  the  preced- 
ing day  ;  could  not  make  as  much  resistance  to  the  ser- 
jeant as  she  did  to  the  artillery  man,  but  made  as  much 
as  she  could.  Serjeant  asked  me  in  the  picket-room  if 
ever  I  had  been  in  it  (the  picket-room)  before  ?  Could 
not  conceive  whether  the  serjeant  mistook  her  character  y 
did  conceive,  when  she  saw  the  officers,  that  Madders 
and  the  yeoman  had  bad  intentions  respecting  her,  but 
not  such  as  to  warrant  her  application  to  them,  (the 
drunken  officers.) 

Doctor  James  Mac  anna  was  next  sworn* 

Was  at  Mr  Shaw's  house ;  saw  Miss  Elizabeth  Ivy 
very  much  exhausted,  and  very  feverish  ;  examined  her 
as  to  her  general  health  \  found  a  very  quick  pulse,  and 
very  dry.  Miss  Ivy  said  she  had  drank  nothing  but 
water  since  breakfast  that  day. 

Mrs.  Shaw  sworn* 

Is  aunt  to  Miss  Elizabeth  Ivy  ;  is  her  mother's  sister  ; 
was  acquainted  with  her  from  her  infancy ;  Miss  Ivy 
had  an  extremely  virtuous  education,  and  always  con- 
ducted herself  with  the  strictest  propriety. 

Court. — This  evidence  is  irrelevant,  and  must  be  re- 
jected. There  has  not  been  the  smallest  attempt  to  im- 
peach the  correctness  of  Miss  Ivy's  conduct.* 

*  In  a  late  case  before  Baron  Wood,  at  Lewes,  where  the  Sussex 
Assizes  are  held,  on  the  22d  of  August,  1821,  John  Hal!  was  indicted  for 
a  rape  on  one  Lucy  Parsons.  Having  proved  the  completion  of  the  crime, 
on  her  cross-examination,  by  Mr.  Andrews,  the  prisoner's  Counsel  she 
stated  she  was  a  servant.  She  was  then  asked,  had  she  slept  with  her 
master. 

Baron  Wood  here  addressed  the  witness ;— You  have  no  right  to  answer 


Counsel  for  Prosecution. — Similar  evidence  was  ad- 
mitted on  Lid wilrV  trial  j  but  as  it  is  not  possible  to 
snake  this  case  stronger,  I  will  not  press  it. 

that  question ;  such  questions  shall  not  be  put  to  a  witness ;  I  will  not 
suffer  a  witness  to  disgrace  herself.  If  persons  put  up  into  that  box,  are 
to  be  hunted,  and  terrified  as  to  the  whole  history  of  their  lives,  who 
would  become  a  witness?   there  would  be  an  end  to  justice. 

Mr.  Andrews— I  will  put  the  question  in  another  way.  The  prisoner's 
life  is  at  stake;  and  with  deference  to  your  Lordship,  I  shall  be  able  to< 
make  her  contradict  hersslf.  Mr.  A.  then  continued  his  cross-examina- 
tion.  The  Prosecutrix  did  know  a  Mr.  Trigger,  at  Tarring.  She  had 
never  said  he  was  a  nice  man. 

The  Judge — And  if  she  had,  what  had  that  to  do  with  the  present  case? 

Mr.  Andrews — T  humbly  hope  that  I  have  a  right  to  put  such  question* 
as  may  tend  to  shew  that  the  Prosecutrix  is  not  entitled  to  belief? 

The  Judge — Yes,  as  many  as  you  like,  connected  with  the  present  trans- 
action, but  none  else.  Suppose  she  did  sleep  with  Mr.  Trigger;  that  has 
nothing  to  do  with  the  Prisoner  at  the  bar  ;  she  has  no  right  to  be  ill- 
treated  on  that  account. 

Mr.  Andrews— My  Lord,  it  is  the  fi?$t  time  I  was  ever  checked  in 
this  manner.  At  the  Queen's  trial,  the  questioas  were  put  much  stronger. 
I  have  no  other  mode. 

The  Judge— You  are  proceeding  very  wildly.  I  again  observe,  I  will 
not  suffer  any  questions  to  be  put  to  the  witness,  but  what  relate  to  the 
transactions  in  question. 

For  the  Prisoner,  Mary.  Sirnonds  was  called  to  prove  that  the  Prosecu- 
trix did  meet  Trigger  at  Tarring  ;  and  also  that  she  had  said,  if  it  had 
not  been  for  Hillman,  she  would  not  have  prosecuted  the  Prisoner;  and 
that  if  he  was  hanged,  she  would  never  be  happy  again. 

The  Judge — This  has  nothing  to  do  with  the  case.  I  do  not  like 
these  attempts  to  raise  prejudices  against  witnesses-  It  was  very  likely  the 
prosecutrix  might  say  that  she  should  be  unhappy  if  the  prisoner  was 
hanged :  but  it  shewed  humanity  on  her  part,  and  tended  more  to  raise 
than  depreciate  her  character 

Baron  Wood  made  a  most  able  and  impartial  charge  to  the  Jury,  and 
observed,  that  it  was  the  opinion  of  a  very  learned  Judge,  that  the 
charge  of  a  rape  was  easily  made,  but  most  difficult  to  be  repelled.  The 
evidence  required  upon  such  occasions  was,  that  resistance  had  been 
made;  that  the  female  had  called  for  assistance;  and  that  she  had  made 
a  discovery  of  the  injury  she  sustained,  to  the  first  person  she  met.  He, 
however,  must  inform  the  Jury,  that  he  did  not  like  the  mode  of  hunt- 
ing and  terrifying  witnesses  when  put  into  the  box,  and  the  whole  history 
©f  their  lives  raked  up,  as  a  set-off  ©gainst  their  evidence,  f@r  who  amongst; 
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Mere  the  Counsel  for  the  Crown  rested  tbe  pros®* 
eution. 

The  Prisoners  being  called  on  for  their  defence,  pro-* 
£uced  one  Michael  Macarty,  who  being  sworn,  staled 
that  he  belongs  to  the  Gal  way  militia  ;  is  a  corpora]  ; 
recollects  the  night  of  the  3d  of  July  ;  knows  Kelly ;  he 
was  serjeant ;  witness  went  out  with  a  patrol  of  six  men  ; 
met  some  country  people,  who  had  no  pass ;  took  them 
up,  and  brought  them  to  the  guard-house  ;  the  serjeant 
then  went  out  with  his  guard  ;  witness  accompanied 
him  ;  met  an  artillery  man  and  a  woman  ;  serjeant  asked 
was  that  his  wife  ?  He  said,  an  acquaintance,  and  that 
he,  the  artillery  man,  was  going  home  w7ith  her ;  the 
serjeant  said  he  must  do  his  duty*  and  took  up  the  artil- 
lery man  ;  serjeant  asked  her  whether  she  would  stay 
with  the  artillery  man,  or  where  she  lived  ?  She  replied, 
what  business  was  that  to  him  ?  Did  not  hear  her  say 
that  a  rape  had  been  committed  on  her  body  by  the 
artillery  man  ;  she  followed  the  artilleryman  behind  the 
guard ;  serjeant  directed  picket  to  go  on,  and  walked 
three  yards  behind  last  man  ;  she  asked  him  to  take  her 
to  High-street,  where,  she  said,  she  had  a  friend  would 
let  her  stay  till  morning ;  he  did  so ;  and  after  they 
came  to  the  lower  end  of  High-street,  he  (the  serjeant) 
asked  her  where  was  the  house  ?  She  said  she  had  none, 
but  that  she  would  go  with  him  till  morning  ;  serjeant 
.stated  he  had  no  place  but  the  picket  or  guard-room. 
^Vhen  Serjeant  Kelly  had  brought  her  to  the  picket- 
room;  he  asked  her  would  she  have  the  key  herself,  or 
ahould  he  keep  it  for  her  ?    She  preferred  his  keeping 

ti«,  at  one  time  or  other,  has  not  committed  one  foible  1  But  he  was  con- 
fident the  Jury  would  dismiss  every  thing  like  prejudice  from  their 
Caiwk,  aai  coBgcifeuiiously  do  justice  to  all  parties. 


ass 

the  key,  till  the  townspeople  got  up.  Lieut.  Burtram 
was  officer  of  the  guard,  not  of  the  picket ;  picket  only 
goes  out ;  witness  did  not  lose  sight  of  the  Serjeant  from 
the  time  he  met  the  artillery-man,  till  he  locked  her  in 
the  picket-room ;  Serjeant  staid  outside  the  picket- 
room  *,  witness  saw  him  remain  outside  picket-room, 
till  he,  the  serjeant,  let  the  girl  out,  at  half  past  four 
in  the  morning  ;  officer  of  the  guard  goes  to  bed ;  was 
ordered  to  take  up  any  townsman  in  coloured  clothes, 
and  who  had  no  pass ;  this  order  does  not  extend,  as 
it  did  two  months  ago,  to  women  %  they  leave  guard  at 
sunrise,  without  being  relieved. 

Cross-examined* 

Witness  is  a  County  of  Galway  man  ;  seven  years  in 
the  regiment ;  Lieutenant  Burtram  is  a  Galway  man  ; 
his  father  is  a  clergyman.     Witness  was  out  on  the 
patrol  5    going  out,  under  the  arch,*   as  he  was  pro- 
ceeding with  the  patrol,  he  met  two  men  with  a  girl ; 
she  appeared  as  willing  to  go  with  them,  as  if  their  wife ; 
he  knew  them  to  be  soldiers,  as  he  had  seen  them  going 
to  mount  guard,  and  had  often  met  them  strolling  •,  let 
them  go,  as  they  were  soldiers  ;  had  no  orders  to  take 
up  any  soldier ;  asked  the  serjeant,  when  he  was  going 
out  on  patrol,  should  he  take  up  any  soldier  ?    Serjeant 
said,  he  need  not  mind ;  does  not  see  artillery  man  here, 
[ Witness  desired  to  look  close.]     Did  not  at  first  know 
him,  as  his  dress  was  not  the  same ;  but  now  knows  the 
prisoner  Madders  was  the  artillery  man. 

Nicholas  Power  sworn. 
Knows  Kelly,  saw  him  three  weeks  before  this  busi- 

*  This  was  when  he  went  out  the  first  time,  without  the  serjeant,  m 
his  own  patrol. 
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ness  took  place.  Witness  keeps  a  public  house  ;  Kelly 
used  to  frequent  it,  often  drinking  porter  there ;  witness 
saw  Kellv's  sword  cracked  near  the  middle,  very  near 
through  and  through,  and  consequently  easily  broke. 

■ Mac abe  sworn. 


Saw  Serjeant  Kelly,  his  guard,  and  this  woman  go 
to  the  picket- room  ;  could  see  her  go  into  the  picket  - 
room,  as  he  was  sentinel  at  the  city  gate,,  about  thirty 
or  forty  yards  from  this  hall,  which  Was  the  picket- 
room.  -* 

George  Cummins  sworn. 

Saw  Madders  at  one  Kelly's  shop,  with  another  sol- 
dier and  a  farrier  *  of  the  regiment,  about  ten  o'clock 
the  night  the  accident  happened  ;  the  two  men  went 
away.    Madders  remained  for  some  time. 

William  Heron  sworn. 

Saw  prisoner,  Madders,  at  twelve  o'clock,  at  his 
guard-house,  on  3d  July  last ;  had  some  conversation 
with  him  j  Madders  staid  about  fifteen  minutes. 

Captain  Francis  Lawrence. 

He  (Madders)  has  been  under  my  command  fourteen 
months;  never  heard  any  thing  improper  of  him  till 
now.  I  took  him  up  on  this  charge  5  was  at  liberty 
after  he  had  been  taken  up  ;  I  had  him  taken  up,  upon 
suspicion,  before  any  information  had  been  sworn,  on 
finding  that  he  had  been  out  late ;  he  was  about  two 
hours  at  large  •,  in  consequence  of  her  information,  he 

#  To  the  horse  artillery. 
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had  been  taken  up  again ;  always  had  a  good  opinion 
of  him. 

Here  the  evidence  for  the  Defence  closed. 

Court. — Gentlemen  of  the  Jury,  the  prisoners  Mad- 
ders and  Kelly  stand  indicted,  on  three  different  counts. 
First  count,  Madders  for  committing  the  rape,  and 
Chambers  and  Kelly  assisting  ;  second  count,  Chambers 
for  committing  the  rape,  and  Madders  and  Kelly  as- 
sisting ;  third  count,  Kelly  for  committing  the  rape, 
and  Madders  and  Chambers  assisting. 

Gentlemen,  in  support  of  the  indictment,  you  have 
heard  the  evidence  adduced,  which  it  is  my  duty  to  de- 
tail to  you,  as  also  the  evidence  for  the  defence,  accom- 
panying it  with  such  observations  as  shall  occur  to  me  ; 
observing  to  you,  Gentlemen,  that  you  are  the  sole 
judges  of  the  credibility  to  be  attached  to  each  witness. 
[Here  the  learned  Judge  summed  up  the  evidence,  with 
the  greatest  accuracy,  accompanying  it  throughout 
with  the  most  pointed  and  appropriate  observations ; 
after  which,  he  proceeded  as  follows  :]  The  evidence 
for  the  prosecution  is  as  strong  as  possible,  and  wholly 
consistent.  According  to  it,  it  is  one  of  the  most  ag- 
gravated rapes  that  ever  was  committed.  As  to  Kelly, 
he  was  the  commander  of  the  guard  ;  he,  of  all  men, 
should  have  protected  her.  The  same  observation  also 
applies  to  Madders  ;  for  he  was  also  one  of  the  guard, 
entrusted  with  the  protection  of  the  city,  and  of  its  in- 
habitants. In  respect  of  the  defence,  the  evidence  for 
Kelly  is  sufficient  to  acquit  him.  In  respect  of  Madders* 
there  is  evidence  that  he  was  seen  at  two  o'clock,  which 
is  utterly  inconsistent  with  the  evidence  for  the  prose- 
cution ;  and  therefore,  if  you  believe  it,  you  should  ac- 
quit them ;  also  if  you  have  any  reasonable  doubt,  you 
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ought  to  acquit  them.     But  if,  on  the  contrary,  you 
have  no  doubt,  and  you  believe  the   prosecutrix,  you 
ought  to  find  them  guilty.     Gentlemen  of  the  Jury,  it 
is  for  you  to  decide. 

The  Jury  found  a  verdict  of  Guilty  against  both  the 
prisoners,  William  Madders  and  Thomas  Kelly. 

Court— Let  them  be  brought  up  for  judgment. 

Clerk  of  the  Court* — Gaoler,  set  William  Madders 
and  Thomas  Kelly  forward  ;  which  being  done,  he  then 
said,  (i  You  have  heretofore  stood  indicted  for  commit^ 
ting  a  rape  on  the  body  of  Miss  Elizabeth  Ivy.  To 
that  charge  you  pleaded  Not  Guilty,  and  for  trial  put 
yourselves  upon  God  and  your  country,  which  country 
hath  found  you  guilty.  What  have  you  now  to  say, 
why  judgment  of  death  and  execution,  according  to  law, 
should  not  be  awarded  against  you  ?" 

Neither  of  the  prisoners  moved  in  arrest  of  judgment. 

Court.—' You,  Madders  and  Kelly,  are  found  guilty 
of  the  rape  you  were  indicted  for  ;  you  committed  it  in 
the  city  of  Waterford,  which  city  had  been  delivered 
into  your  hands  for  protection.  Lord  Cornwallis,  for, 
no  doubt,  the  wisest  reasons,  had  placed  the  military 
over  it.  You,  Kelly,  were  peculiarly  charged  with  its 
protection  ;  so  also  were  you,  Madders.  How  you  per- 
formed the  sacred  trust,  the  jury  have  declared.  It  is 
necessary  that  you  should  suffer,  as  an  example  to  the 
rest. 

Here  the  learned  Judge  pronounced,  in  an  affecting 
manner,  the  sentence  of  the  law,  for  them  to  be  hanged, 
&c.  concluding  with  directing  the  execution  to  take 
place  on  the  morrow. 
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A  British  shin, 
belonging  to  Bri- 
tish merchants, 
was  captured 
five  years  ago, 
by  a  French  pri- 
vateer, France 
and  England 
then  being  at 
war,  and  carried 
into  a  port  in 


Fulton  versus  Hall  and  Felt  on. 

ItJlE.  Bushe  moved,  on  behalf  of  one  Peter  Fulton, 
for  an  attachment  against  Savage  Hall,  Esquire,  High 
Sheriff  of  the  county  of  Down,  or  against  James  Felton, 
his  Sub-sheriff.  He  moved,  on  the  affidavit  of  Peter 
Fulton,  who  stated,  that  he  was  Captain  of  a  Danish 
vessel,  the  property  of  another  Dane,  of  the  name  of 

I  traCtate  ^nT'"  Macmore.  She  had  been  purchased  by  him  at  Chris- 
edby a'Srerfh"   t'ansans»  *Q  Norway,  at  a  sale  pursuant  to  a  sentence 

I  c?,urt  .of. Admi-  of  condemnation,  passed  by  a   French  Prize  Court  sit- 

;  ralty  sittmar  .  .  . 

I  there.  That  con-  ting  there,  which  condemnation  had  been  confirmed  at 

1  demnation  was 
|  confirmed  at 
I  Paris.    She  was 
j.  sold  under  this 
.  condemnation, 
I  and  purchased 
j'  by  a  Cane,  Den- 
!   mark  then  being 
|  a  neutral  state. 

The  purchaser 

laid  out  a  great 

deal  of  money 

on  her,  so  as  to    at  Newry,  in  Ireland.     Bell   and  Andrews,  of  Belfast, 

entitle  her  to 

Norwegian  pa-    two  merchants,  on  being  informed  by   their  correspon- 

pers.     She  had 

!  made  several 

!  voyages  to  ire- 
land.  But  the 
last,  on  her  ar- 

:  rival  at  Newry, 
her  former  own- 
ers  caused  a 
Sheriff's 
replevin 
to  be  sued  out, 

avowing  it  was  not  for  a  distress,  but  for  to  try  the  question,  prize  or  no  prize;  and  the 
_  ip  and  furniture  were  seized  under  it.  There  was  no  imputation  of  fraud  or  corruption 
J"  the  Sheriff.  It  was  now  moved  to  attach  him  and  the  Sub-Sheriff,  for  his  illegal  con- 
duct in  issuing  a  replevin,  which,  it  was  contended,  only  lay  for  cases  of  distress.  '1  he 
Court  refused  to  attach  the  Sheriff,  or  the  Sub-Sheriff,  as  it  had  been  the  practice  of 
ages  to  try  the  right  of  property  in  this  way ;  and  they  would  not,  on  motion ,  summarily 
decide  it  was  not  legal.  But  they  granted  a  prohibition,  which  answered  every  purpose. 
The  cause  had  been  removed  by  recordari  into  the  Common  Pleas. 


Paris.  The  French  and  English  were  at  war.  Norway 
was  a  neutral  Power.  Macmore  had  laid  out  a  great 
sum  of  money  in  her  repairs,  so  as  to  entitle  her  to 
Norwegian  papers.  She  bad  since  made  various  voj'- 
ages  to  all  parts  of  the  world,  and,  among  others,  to 
Ireland,  for  the  last  five  years      She  arrived  on » 


dent  in  England  that  she  belonged  to  them,  till  she  was 
seized  and  captured  by  a  French  frigate,  obtained  a 
replevin  from  the  Sheriff,  Mr.  Nelson.  The  agent  for 
the  English  claimants  had  informed  the  Sheriff,  that  the 
vessel  was  not  taken  by  him  as  a  distress  ;  the   Sheriff 


mi 

knew  it  was  no  case  of  distress ;  but  merely  to  try  the 
validity  of  the  Prize  condemnation.  This  mode,  by  at- 
tachment, is  a  summary  remedy,  and  gives  redress  at 
once.  But  if  we  should  be  put  to  our  plea  of  property, 
see  what  a  delay  it  would  be.  Where  the  Sheriff  mis- 
conducts himself  in  a  replevin,  the  Court  of  King's 
Bench  interferes,  by  attachment.  There  is  not,  in  the 
present  case,  any  complaint  on  the  score  of  corruption 
or  oppression  in  the  Sheriff,  only  on  his  illegal  conduct. 
The  statute  of  Marlbridge,  52  Henry  3,  ch.  21,  Picker- 

°    ■  J  52  Hen.  3,  ch. 

ing's  English   Statutes,  page  72,  entitled,  «  Who  may  21,  allows  the 

0  .  .       suing  out  of  re- 

may  make  replevins  by  force  of  the  Statutes,"  says,  in  ptevim  in  the 

Latin,  it  shall  be  de  avaries,  which  is  translated  into 
English  by  the  name  of  beasts.  This  statute  derived  its 
origin  from  the  wish  to  redress  the  inconvenience  which 
the  husbandry  of  the  kingdom  Mt%  by  their  cattle  being 
taken  in  distress,  and  to  give  them  in  vacation  the  ad- 
vantage of  this  writ,  which  otherwise  they  could  not 
have.     3  Blackstone,  Com.  147,  the  Statute  of  West-  i3Edw.  i.e.  2, 

gives  recordari, 

minster,  2,  13  Edw.  1,  cap    2,  gives  the  recordari  to  and  directs  the 

Sheriff  to  take 

remove  the  suit.  pledges  for  pro- 

Incases  of  distress  only  is  the  Sheriff  commanded  to  andfcT/return,' 
take  the  pledges,  and  this  is  intended  for  the  benefit 
both  of  the  husbandman  and  of  the  landlord.  Sheriffs 
are  directed  to  take  pledges  from  the  plaintiff  to  prose- 
cute the  replevin,  and  to  make  return,  if  so  awarded. 
The  1st  of  Philip  &  Mary,  ch.  12,  is  made  for  the  more  '  Jh;&  Mary, 

1  J '  '  ch.  12,  Eng.  is 

speedy  deliverance  of  replevins.     This  is  an  English  sta-  made  for  the 

1  J  l  o  more  speedy 

tute.     The  8th  George  1,  ch.  6,  and  the  36th  Geo.  3,  deliverance  of 

°  replevins. 

ch.  38,  were  made  for  the  same  purpose  ;  but  they  arc 
still  more  explicit.     These,  substitute  replevin  bonds  in  and  36  Geo. V 
the  place  of  pledges,  and   those  plainly  distinguishes  it  ^tes  r(fpievin 
to  be  for  rent.     If  I  am  founded  in  my  view  of  the  sta-  ^*J*jJ2 
tutes,  the  defendant  in  replevin  cannot  compel  the  She- 
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riff,  in  any  case,  except  in  the  case  of  a  distress,  to  take 
pledges  to  make  a  return,  in  case  of  a  writ  de  retornando 
being  awarded.     It  may  be  said,  that  this  suit  being  re- 
moved, by  writ  of  recordari,  into   the   Common  Pleas, 
this  attachment  cannot  be  supported.     But  why,  if  the 
Sheriff  takes  as  a  distress  those  things  for  which  it  will 
not  lie,  should  the  removing  of  it   by  recordari  prevent 
the  issuing  of  the  attachment  ?  and  the  more  so,  since 
if  the  attachment   be  granted  here,  the  Court  of  Com- 
mon Pleas  will,  on  motion  of  the  defendant,  quash  the 
plaint   of  the   plaintiff.     The  goods    are  now  in  the 
plaintiff's  possession,  and  your  Lordships,  by  granting 
this  attachment,  and  holding  it  over  his  head,  will  force 
him  to  return  them.     In  the  case   of  the   King  versus 
Monkhouse,  2    Strange,  1 184?,  the  Court  granted  an 

Attschrnent 

granted  against  attachment  against  an  Under-sheriff,  for  granting  a 
granting  a  re-  replevin  for  goods,  distrained  under  a  conviction  for 
dSrainecf under  deer-stealing.  A  case  similar  to  the  present  occurred 
deerSaSng?  latety  m  Chancery,  where  a  party  had  sued  out  a  Chan- 
cery replevin,  and  executed  it  in  this  river.  The 
Chancellor,  on  a  summary  motion,  on  the  petty  bag 
side  of  the  Chancery,  quashed  the  writ  of  replevin. 

Chief  Justice  Kilwarden. — I  know  he  did  ;  we  ean 
easily  stop  the  Sheriff's  Court,  but  not  the  Common 
Pleas. 

Mr.  BusJie. — A  Chancery  replevin  is  regulated  by  the 
common  law  ;  a  Sheriffs  replevin  by  the  statute.  Here, 
under  the  pretence  of  this  replevin,  they  have  carried 
off  the  furniture  of  this  ship,  to  the  amount  of  «s£l300, 
and  which  had  been  purchased  in  Portugal. 
Court. — Take  a  conditional  order. 
Mr.  M'Clelaud  argued  at  great  length  in   support  of 
the  attachment  going.     He  observed,  that  if  the  writ  of 
replevin  lay  in  other  cases  besides  distress,  the  judg- 


The  Chan-eltor 
sitting  in  the 
petty  bag  side 
of  the  Court  of 
Chancery, 
quashed  sum- 
marily on  mo- 
tion,   a  Chan- 
cery replevin 
executed  in  the 
river  Liffey 
here. 

A  chancery  re- 
plevin is  regu- 
lated by  the 
common  law. 
A  sheriff 's  re- 
plevin by  the 
ftatute, 
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merit  must  be  different  from  those  cases  wherein  goods  The  judgment 
were  taken  tor  distress.     1  he  judgment  in  replevin  for  for  distress,  is, 
distress  is,  that  the  goods  were   irrepleviable.     Where  are  irrepievia- 
a  man  takes  his  own  goods  in  distress,  he  is  remitted  ; 
so  here,  the   plaintiff  supposes   that  Peter  Fulton  had  If  a  man  tafees 

,  his  own  goods 

taken   the  goods  for  distress  \  and   Fulton  having  the  in  distress,  he  is 

.,.»',  .i  remitted. 

right,  is  thereby  remitted. 

Justice  Chamberlain, — We  think  a  prohibition  will 
answer  all  your  purposes.  Let  that  go.  We  will  not 
grant  you  an  attachment,  as  we  do  not  wish,  on  mo- 
tion, to  overturn  the  practice,  which  has  prevailed  for 
ages  in  this  country,  of  trying  the  property  in  that 
form  of  action.  Though  the  prohibition  to  the  Sheriff's 
Court  will  not  of  itself  procure  the  restoration  of  your 
goods,  yet  I  should  suppose  that  the  Sheriffs  and  par- 
ties will,  on  finding  us  adverse  to  their  proceedings, 
give  them  up. 
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KING'S   BENCH 


Smith  versus  Martin. 

of  vestry  em-  Jl  HE  Commissioners  for  Wide  Streets,  having 
car^with  the""  purchased  a  lot  of  ground  in  Dame-street,  and  it  having 
to  makTakase  Deen  assessed  by  a  jury,  pursuant  to  the  Act,  the  ques- 
the church-yard  ^on  nere  was>  Who  was  entitled  to  it,  and  in  what 
in  1677,  a  lease   different  proportions  ?     The  claimants  were   lessees  of 

for  forty  years  r      i 

was  made  to      the  Vicar,  for  a  term  of  forty  years — The  Vicar  him- 

one  Nicholas, 

by  the  vicar       self — The  parish  and  church- wardens  of  Saint  Andrew's 

and  church-  ••hit 

wardens,  pur-  parish.     The  ground    had  originally  belonged  to   the 

of  vestry,    in  parish  of  Saint    Andrew  \  it  had  been  a  church-yard. 

lease  fo^years  The  Vicar   had  made  this  lease  for  a  term   of  forty 

Mr.  William  years.     The  question  sent  to  the   King's  Bench,    was, 

Fownes,  pur-  Whether  said  lease  was  void  or  not  ?    The  Court  of 

suant  to  an  act 

of  vestry;  this    Kind's  Bench  certified  that  said  lease  was  void  at  the 

expired  in  1758;  ° 

it  does  not  ap-     common  Jaw    and  could  only  be  supported  by  the  pre- 

pear  who  was 

in  possession  till  sumptionof  an  Act  of  Parliament  authorising  the  Vicar 

1776,  when  the  ;       .  _.      *^.  ■>  ,  i    1  • 

vicar  makes  a  to  make  it.     The  Court  was  much  pressed  to  send  this 

forty  years,° to  question  to  a  jury.     They  relied  on  the  Vestry  Acts  as 

lessee,6 without  laymg  a  ground  for  it.     They  cited  Cowper,  215,  where 

wardensCtor  an  Lord  Mansfield  says,  that  Coke  is  an  authority  to  shew 

?"  of  vestry.  an  ^ct  0f  parliament  may  be  presumed.     In  the  case 

The  Court  were  J  r 

of  opinion  that    0f  Hull  versus  Horner,   a  grant  from  the  Crown  was 

this  lease  was  ° 

void  at  com-      presumed  after  three  hundred  years.     That  in  all  cases 

mon  law,  and  .  - 

that  there  was  of  disappropriate  rectories,  the  freehold  of  the  church- 
sumption  of  an    yard  is  vested  in  the  incumbent,   id  csty  the  resident 

Act  of  Parlia- 
ment to  autho- 
rise it.    There 

was  a  certificate  from  the  Rolls-Office,  and  Clerk  of  the  Parliament  Rolls,  that  none  such 
now  existed  among  the  statutes  of  the  realm,  and  that  there  was  no  chasm  in  the  Acts  of 
that  Sessions  in  which  it  must  be  presumed,  if  at  all,  to  have  passed.  The  freehold  Qf  dis- 
appropriate rectories  is  in  the  vicar,  subject  to  the  right  of  the  parish. 
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clergyman,  the  Vicar.  That  the  tenant  in  possession 
is  entitled  to  hold  it  undisturbed  against  every  person 
who  cannot  shevy  a  better  title. 

Lord  Chancellor  Clare. — The  acts  of  vestry  are  deci-    Lord  Chancel- 

...  „,  r    i  •  L  l°r  Clare  con- 

sive  evidence  in  this  case  or  the  agreement  or  the  parish  sidered  the  cer- 
with  the  Vicar,  whereby  they  give  up  their  rights  of  ^j*.  office  and 
cemetery.    I  consider  the  freehold   to  be  in  the  Vicar,  payment,  - 
not  in  his  private  capacity,  but  as  subject  to  the,  right  ^AcfS  Par- 
of  the  parish.     Suppose  the  Vicar  to  have  a  right  of  liameht|m?nthe 
pasturage,    and  the   Commissioners   of  Wide   Streets  acts,  evidence, 

*  .  rebutting  the 

should  deem  it  necessary  to  occupy  it,  for  the  use  of  the  presumption  of 

ill-  -it  u    v  r.u  anActofPar- 

pubhc,  to  ascertain  how  1  v/ould  dispose  or  the  compen-  liament  autho- 

T    .        ,  ,    ,.  .  .         .  -,  rising  the  Vicar 

sation,  1  should  direct  an  issue  to   ascertain  the  value,  aione  to  lease, 
and  should  allot  so  much  to  the  Vicar,  and  his  succes-  sumption  the6 
sors,  as  they  would  otherwise  have   had,  and  I  would  Bench  Certified3 
give  the  remainder  to  the  parish,  in  discharge  of  its  Jnot^ebuTted!' 
taxes.     I  wilt  not  direct  an  issue,  as  to  the  presumption ; 
there  is  no  ground  for  it.     I  have  the  certificate  of  the 
Rolls  Office,  and   the  Clerk's  of  the    Parliament,  that 
there  is  no  such  act.     But  I  will  send  those,  with  the 
orders  of  Vestry  for  leasing,  and  which  you  state  to  be  a 
ground  for  presuming  it,  to  the  King's  Bench,  for  their 
opinion  whether  there  is  any  possibility  of  presuming  it. 
Accordingly,  two  questions  were  sent  upon  a  case  for 
the  opinion  of  the  Court  of  King's  Bench  ;  first,  upon 
the  validity  of  the   lease  made   by   the  Vicar ;  second, 
whether,  in  that  case,  there  is  a  legal  presumption  that 
there  was  an  act  of  Parliament,  authorising  such  lease; 
The  facts  on  the  case  before  the  King's  Bench  were,  that 
in  1665,     the   statute   17   and  18   Car.  2,  cap.  7,  sect,  statute  17  and 
3,  4,  5,  states,  that  the  church  of  Saint  Andrew  had  JL^arfshof eS 
been  demolished,  and   in  ruins,  for  those  many  years  ;  vfcTrafetobe  * 
it  makes  Lazier's  Hill  part  of  Saint's  Andrew's  parish,  presented  to  by 

r  *  the  Archbishop 

— It  directs  the  inhabitants,    by   voluntary  contribu-  of  Dublin,  the 

J  v  Chancellor,  &c, 

3  B 
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tion,  to  rebuild  Saint  Andrew's  Church,  said  churck 
to  be  presented  to  as  a  vicarage,  by  the  Lord  Chancel- 
lor, Archbishop  of  Dublin,  Vice-Treasurer,  the  Chief 
Justices  of  the  King's  Bench  and  Common  Picas,  the 
Chief  Baron  of  the  Exchequer,  the  Master  of  the  Rolls, 
and  their  successors,  or  four  or  more  of  them,  whereof 
the  Archbishop  of  Dublin  to  be  one.  The  Church- 
wardens to  assess  the  inhabitants,  if  the  voluntary  con- 
It  incorporates    tributions  be  not  sufficient,  and  incorporates  the  Church- 

the  Church- 
wardens, who     wardens,  for  the  benefit  of  the  parish,  to  sue,  and  to  be 

inhabitants  for    sued  by  the  name  of  the  Church-wardens  of  the  Parish. 
the  church"gand  0^  Saint  Andrew,    and   to  purchase  lands,  &c.  of  the 
cS  of esaiiit    yearlv  vame  of  ^00]  to  the  use  of  the  parish  ;  and  it 
Patrick  ^10.       states,  that  as  the  rectory  of  the  Church  of  Saint  An- 
drew, with   certain   houses,    and  their  reres,  enclosed 
within   said  church-yard,  have  anciently  belonged   to 
the  Precentor  of  the   Cathedral  Church  of  Saint  Pa- 
trick,  near  Dublin,  as  part  of  the  corps,   or  body  of 
his  Precentorship,  that  the  Vicar,  or  Incumbent,   fop 
the  time  being,   shall  pay  to  the  said  Precentor,  and 
his  successors,  j£10  yearly  *,  the  Church-wardens  to  be 
punished  for  neglect  of  duty,   by  the  Chief  Governor 
and  Council* 

A  Act  of  Ves-  ^n  ^ct  °^  ^estrv>  bearing  date  the  7th  September, 
try  of  the  nth  1673,  recites  the  great  expense  incurred  by  the  parish  9 
1673,  empowers  in  the  building  of  the  church,  and  the  debts  thereby 

*tfis  fVdiiiisfccF  tine! 

church-war-      contracted ;  that  the  church-yard  was  lying  idle,  and 
church-yard  for  unprofitable,  and  a  great  incumbrance  on  the  parish ; 
years.  y^  j^  was   fae  common   receptacle  of   all   kinds  of 

nightly  crimes.  The  parish,  in  vestry  assembled,  em- 
powers the  Minister  and  Church-wardens  to  set  said 
church-yard  for  ninety-nine  years  ;  and  this  act,  or 
or  order  of  vestry,  is  directed  to  be  pursued,  and  car- 
lied  into  effect  by  another  order,  bearing  date  the  9th 
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fcjf  March  1674.     In  1675,  an  Act   of  "Vestry  directs 
the  church-yard  to  be  set  up   for  letting  to  the  highest 
bidder ;  and   on   the  fourth  of  November,    1675,    the 
inhabitants  enlarge  the  time  of  setting  it    On  the  fourth 
of  October,   1676,  it  was  resolved  that  John  Nicholas 
shall  have  the  use  of  the  church-yard,  on  certain  con- 
ditions, till  he  be  repaid  what  is  due  to  him  ;  on   the 
fourth  of   "anuary,  1678,  there  is  a  lease  by  the  Vicar  Lease  of  the 
and  Church-wardens,   of  the  first  part,  John  Nicholas  1678,  by  the 
on  the  other ;  it  recites  the  power  given  them,  the  said  church-war- 
Vicar  and  Church-wardens,  by  the  inhabitants  ;  it  re-  Nicholas,0 for 
cites  the  debt  due  to  him,  and  the  rent  reserved  to  the  41  years* 
Vicar  and  his  successors ;  also  the  Act  of  Parliament ; 
and  demises  the  said  church-yard  for  forty-one  years> 
to  commence  from  1677,  reserving  a  power  of  distress; 
there  was  a  consideration  of  £80,   in  nature  of  a  fine, 
to  be  disposed  of  by  order  of  vestry.     On  the  24th  of 
January,   1708,  an  Act  of  Vestry,  reciting  that  the  old 
lease  to  Nicholas  for  forty-one  years  had  still  nine  years 
to   run;  that  Nicholas   never  made  any  use  of   said 
church-yard  ;  that  one  Houslin  was  executor  to  Nicho- 
las, and  was  one  of  the  witnesses  to   the  first  lease  ; 
Houslin  assigns  over  to  Sir  William  Fownes,  and  di- 
rects the  Vicar,  &c.  to  make  a  new  lease  for  forty-one 
years  more.     On  the  2d  of  June,  1717,  this  Act  recites  2d  June,  1717, 
the  great  trouble  and  expence  that  Sir  William  Fownes  l£8„et?0a  Act  oV 
had  been  at  in  building,  &c.  and  directed  a  renewal  for  ^^^J 
forty  years  5  this  renewed  lease  would  expire  in  1758  ;  for  40  years-' 
on  the  10th  of  June  1776,  the  Vicar  makes  a  lease,  &c.  Lease  of  the 
withont  any  Act  of  Vestry,  for  forty  years.  C  the  Vkar76* 

The  chief  question  for  the  Court  of  King's  Bench  to  i^i?^ 
decide,  was,  Whether  there  was  any  legal  presumption  tr?  for  40  >'ears 

A  _  tf       o       r  *  to  present 

ot  an  Act  of  Parliament  having  passed,  warranting  the  lesaee* 
Vicar  to  make  the  lease  of  1776,  without  any  direction 
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or  authority  from  the  parishioners.  There  was  a  cer- 
tificate from  the  Rolls  Office,  that  there  was  no  such 
Act,  nor  was  there  any  chasm  in  the  Acts. 

Mr.  Hitchcock  observed,  there  were  three  questions 
here:  1.  Whether  an  Act  can  be  presumed  to  have 
been  made  on  the  subject  since  the  17  and  18  Car.  2. 
He  begged  to  be  understood  as  meaning  a  legal  pre- 
sumption. 2.  Even  supposing  some  Act  to  have 
passed  on  the  subject,  whether  it  is  such  as  to  warrant 
the  making  of  the  lease  of  1776.  3.  Even  supposing 
the  other  two  presumptions,  can  such  an  Act  be  pre- 
sumed to  be  now  in  existence  ? 

The  Chief  Justice — declared  he  was  at  a  loss  to  dis- 
cover, or  understand  what  the  question  submitted  for 
their  opinion  was.  ' 

Mr.  Hitchcock.- — First  Head.  I  may  at  first  appear 
to  argue  what  has  already  been  determined  by  your 
Lordships,  namely,  that  an  Act  of  Parliament  should 
be  presumed  ;  but,  in  point  of  fact,  it  is  not  the  same 
question  ;  new  light  has  been  thrown  upon  it,  and  you 
are  bound,  even  by  your  former  decision,  to  give  a  ne- 
gative to  the  present  presumption.  Your  former  opi- 
nion was,  that  if  nothing  appeared  to  the  contrary, 
the  facts  in  this  case  would  warrant  the  Court  in  pre- 
suming it  j  but  in  the  present  case  now  before  you,  the 
direct  contrary  has  appeared.  This  is  the  doctrine  laid 
down  by  my  Lord  Mansfield,  in  the  case  of  the  Duke 
of  Chandos,  reported  in  Burrow.  He  says,  Stabitur 
presumptio  donee  contraria  probatur.  True,  that  the 
doctrine  of  Presumption  is  founded,  not  on  the  belief 
of  the  actual  existence  of  such  things,  or  conveyances, 
&c.  but  from  the  great  anxiety  of  the  Law  to  quiet  pos- 
sessions. Here  it  is  impossible  to  presume,  because 
the  certificate  of  the  Rolls  Office  is  decisive  evidence  of 
the  contrary. 
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Chief  Justice   Kilwarden. — If  the   certificate  of  the  Certificate  of 

J  .the  Rolls  Office 

Rolls  Office  is  conclusive,  then  an   act   of  Parliament  not  conclusive 

evidence  against 

can  never  be  presumed.  presuming  an 

Mr.  Hitchcock. — If  an  act  of  Parliament  is  to  be  pre-  ment,  for,  if  so* 
sumed,  it  is  necessary  to  suppose   it  passed   before  the  {lament  would" 
first  lease  ;  but  this  is  contrary  to  the  evidence,    arising  ^med!  Pre* 
from  the  first  lease  not  stating  such   an  act.      2d  Head. 
It  is  not  only  necessary  to  presume  an  act  of  Parliament, 
authorising  the  leasing  of  those  lands  by  the  Vicar  and 
Church-wardens,  with  the  consent  of  the  parishioners, 
which  is  the  nature  of  the  former  leases,  but  you  must 
go  a  great  deal  further  ;  you  must  presume  an  act,  vest- 
ing this  power  in  the  Vicar  alone;  and  that  he,  in  con- 
sequence thereof,  did  make  the   lease  in  1776  for  forty 
years.     The  present  lease  you  must  presume  to  be  with- 
out the   consent  of  the  parishioners,  and  at  a  great  un- 
dervalue, and.  that   the  reversion   expectant  upon  this 
lease,  and  the  beneficial   interest,  is    in    the  payish.— - 
There  can  be  no  doubt  that  the  beneficial  interest  and 
reversion  must  be  either  in  the  Parish,   or  in  the  Vicar, 
for  the  use  of  the  parish  ;  and  therefore,  as  it  is  stated  by 
the  Chancellor,  that  this  lease  was  made  without  the 
consent  of  the  parish,  and  at  a  great  undervalue.     To 
support  it,  you  must  presume  an  act,   of  a  nature   and 
tendency  very  injurious   to  the  parish.     I   have  already- 
stated  that  presumptions  are  made,  on  the  principle  of 
favouring  a  person  long  in  possession,  under  a  just  title, 
but  of  which  a   link  is  wanting.     Here  the  Court  will 
presume  that  necessary  link  or  conveyance  to  have  been 
in  existence  ;  not  because  they  believe  it  really   to  have 
taken  place,  but  because  it  ought   to  have  been.     Now 
here  the  possession  is  removed,  and  taken  out  of  all  the 
parties.     It  has  been  valued   by  the  Commissioners  of 
Wide  Streets,  and  the  money   lodged   in   bank  j  and 
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therefore  here  there  is  no  danger  of  new  ejectments,  or 
Three  requisites  trouble  or  expense,  &c.  For  the  existence  of  a  pre* 
tk>n.pre  sumption,  three  things  are  necessary  ;  first,  a  long  and 

terrupted  ad-m"  uninterrupted   possession ;    secondly,    the   presumption 
verse  possession.  g{lou]jj  De  0f  a  thing  that  ought  be  done  ex  azquo*  though 

This  is  no  bar,  &  o  J-       *  o 

if  short  of  she     not  jn  p0jnt  of  fact ',  thirdly,  the  thing  presumed  ought 
mkatioii    with-  to  be   consistent  with  the  evidence  produced,  and  ac- 

cut  something 

due.  cording  to  law.     First,  the  long  and  uninterrupted  pos- 

2.  T  he  thing 

sought  to  be  session.  This  possession  must  be  adverse  to  the  parish, 
tobeT*  *quo.  All  the  leases  made  from  1673  to  1717,  and  also  the  one 
rampdonmust  in  17 17,  by  the  Vicar  and  Church-wardens,  were  exe- 
«&e Evidence  t0  cutec*  by  the  directions  of  the  parish,  in  vestry  assem- 
raJ  to  law/      b]ed>     The  lease  of  1717  would  not  expire  till  1758,  and 

and  not  mcon-  *  * 

aistent  with       consequently  till  then  there  could  not  be  an  adverse  pos- 
session.    To  this  period  every  thing  was  done  with  the 
concurrence  of  the  parish.   The  only  adverse  possession, 
then,  to  warrant  the  lease  of  1776,  is  that  which  inter- 
vened between  1758  and  1776,  only  eighteen  years,  and 
which  would  not  be  a  bar  in  a  common  ejectment ;  and 
even  that  possession  of  eighteen  years  is  connected  in  a 
Presumptions     manner  with  the  rights  of  the  parish.     Presumptions  are 
bar  "nd^con-     either  a  bar  or  evidence  ;  if  they  are  a  bar,  the  jury  are 
elusive  on  a       stopped  from  hearing  any  thing  against  it;  where  it  is 

fury,  or  arise  *  *  o        j  b     &  ' 

&om  facts,  be-    on]y  evidence,  the  iury  may  reject  it  or  not,  as  they 

ing  an  inference  J  ,  ?      J  J         J  J 

therefrom,  and   please.     In  Cowper,  214,  Edwards  against  Knot,  there, 

fs  an  evidence     r  .  . 

which  the  jury   on  a  claim  or  quit  rent  by  the  landlord  against  the  te- 

may  reject,  or  ..,.,,  ,  . 

not;  admitting  nant,  it  is  laid  down,  that  a  presumption  to  support  a 
Staf,  asleX"  right,  is  to  be  favoured,  and  is  very  different  from  one 
exSLfet/the  to  destroy  a  right.  That  length  of  time,  that  of  the 
^bepreTumed  statute  of  limitations,  is  not  sufficient  alone  to  presume, 
•k  m.  without  something  else.     Second,   this  is  not  a  just  pre- 

sumption ;  for  it  would  work  manifest  wrong  and  injus- 
tice to  the  parish.  In  the  lease  of  1776,  there  is  no  fine 
nor  consideration  for  the  benefit  of  the  parish.     Here 
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the  Vicar  could  only  be  a  trustee  for  the  parish ;  and 
the  presumption  sought,  is  one  authorising  him  to  com- 
mit a  breach  of  trust.  Third,  the  presumption-  sought 
is  contrary  to  the  evidence  in  the  case,  and  therefore 
should  not  be  made.  The  evidence  is  of  leases  made  by 
consent  of  the  parishioners;  now  the  lease  of  1776  is 
certainly  without,  if  not  against,  the  consent  of  the  pa- 
rishioners. Suppose  the  Vicar  to  be  seized,  even  in  his 
own  right,  &c.  yet  this  lease  is  contrary  to  all  the  sta- 
tutes enabling  him  to  make  leases. 3d  Head.  Whe- 
ther there  is  a  presumption  that  such  an  act  is  at  pre- 
sent in  existence.  The  Chancellor  has  put  in  those 
words,  and  you  must  decide  in  the  negative. 

Mr.  Ilice,  contra. — It  is  not  now  to  be  disputed  that 
an  act  of  Parliament  may  be  presumed.  No  one  can 
doubt  here  the  power  of  thegranter.  Parliament  might 
evidently  pas's  such  an  act,  or  the  King  might  grant 
such  a  charter  ;  it  is  fair  to  suppose,  that  if  an  applica- 
tion had  been  made  to  Parliament,  it  would  have  com-* 
plied  with  the  request.  As  the  parishioners  had  re- 
nounced the  rioht  of  burial  therein,  had  it  been  unoe- 
cupied,  it  would  have  lain  waste,  the  common  receptacle 
of  every  vice  ;  by  letting  it,  they  increased  the  number 
of  their  inhabitants,  and  consequently  diminished  the 
taxes  ;  it  was  no  less  the  interest  of  the  Vicar,  as  the 
rent  was  reserved  to  him.  Here  they  were  much  im- 
proved ;  the  value  now  amounted  to  ^20,000;  they 
likewise  got  rid  of  the  Precentor's  charge  of  £  10.  The 
acts  of  Vestry  show  the  anxiety  of  the  parishioners  to 
part  with  the  property. 

Mr,  Fletcher,  for  the  parishioners,  argued,  that  no 
presumption  could  be  made  in  this  case;  that  the  ques- 
tion now  submitted  for  the  determination  of  the  Court* 
was  totally  different  from  the  question  they  had  already 
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The  vestry  is 
the  only  meet- 
ing the  law- 
allows  of  the 
parish. 


Presumptions 
are  to  be  made 
only  in  favour 
of  bona  fide 
purchasers. 


decided  ;  new  facts   are   now  laid  before  the  Court  — 
Their  former  opinion  was,  that  an  act  should  be  pre- 
sumed, provided  no  contrary  evidence  appeared    to  re- 
but the  presumption  ;  but  here  facts  were  produced  of 
a  rebutting  nature.     The  Lord  Chancellor  had  inform- 
ed this  Court  of  the  entries  in  the  vestry  books,  of  no 
chasm  being  in  the  Rolls  Office.     The  present   lease  is 
grafted  on  the   original  lease  to   Nicholas,  which  had 
been  made  by  the  parishioners,  in    vestry  assembled ; 
the  only  meeting  of  the  parish  which  the  law  allows.— 
All  the  leases,  prior  to   Sir  William  Fownes's   lease  in 
1776,   are  made  by  the   Vicar   and   Church-wardens, 
with  the  consent  of  the   parishioners,  and  not  by   the 
Vicar  alone,  or   in   his   own   right.     Presumptions  are 
founded  on  the   impossibility  of  keeping  witnesses  alive, 
the  chance  of  papers,  &c.  being  consumed  by  fire,  and 
a   thousand  such  accidents.     It  was  the   possession  of 
the  parish   till  1717,  and   all   the  renewals   after  were 
fraudulently  made.     This  presumption  is  in  the  face  of 
Bryan  and  Boyce,  and  all  other  cases  of  presumption  ; 
for  they  were  made  in  caes  of  bona  fide  purchasers,  not 
to  support  fraud.     Even  some  of  the  cases  cited  by  Lord 
Mansfield,  suppose  an  act  of  Parliament ;  he  only  states 
them  incidentally,  arguendo. 

Mr.  $tandish  O' Grady. — Lord  Mansfield,  in  Cowper, 
says,  presumptions  are  made  for  the  quieting  of  men's 
possessions,  and  not  from  any  belief  that  any  such  fact 
existed  *,  and  in  this  view,  an  act  of  Parliament  may  be 
presumed.  Mr.  Fletcher  says,  this  is  stated  by  Lord 
Mansfield,  arguendo;  but  your  Lordships  will  see  that 
it  is  as  an  illustration ;  and  the  cases  so  used  by  the 
Court  are  always  regarded  as  of  the  highest  authority. 
There  are  two  matters  to  be  considered :  first,  whether 
the  Vicar  has  the  freehold  of  the  church-yard  for  his 
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own  benefit,  or  for  that  of  the  parish.  Secondly,  as  to 
the  case  of  forty  years,  in  1776,  suppose  an  ejectment 
brought,  upon  the  demise  of  the  lessee,  under  the  lease 
of  1776,  possession  having  gone  under  that  lease.—* 
Here  it  may  be  said,  that  it  was  the  lease  of  the  cestui 
que  trust ;  but  from  the  lease  of  1717,  leases  were  made 
without  any  act  of  vestry.  They  must  have  been  aware 
that  their  lease  for  forty  years  would  expire  in  1758; 
when,  therefore,  the  parish  permitted  the  lessees  to  re- 
main from  that  time,  would  there  not  be  a  presumption 
of  evidence  to  maintain  such  a  possession.  Here,  though 
the  lease  is  by  a  cestui  que  trust,  contrary  to  his  trust* 
yet  is  it  binding  ;  for  it  does  not  affect  the  conscience 
of  the  lessee.  The  consideration-money  in  the  first 
lease  extends  to  all  the  other  leases.  We  claim  under 
Sir  William  Fownes.  Great  improvements  have  been 
made  in  those  premises.  There  is  a  clause,  forbidding 
him  to  dig  vaults,  &c.  and  directing  the  Vicar  and 
Church-wardens,  for  the  time  being,  as  it  must  be  in- 
tended, to  make  him  a  lease  for  forty  years,  &c.  The 
case  in  7  Term  Reports,  488,  of  Barwith  v.  Thompson, 
shews  that  an  act  of  Parliament,  or  a  new  charter,  may  An  Act  of  Par- 

"    hament  may  be 

be  presumed,  though  there  be  evidence  to  the  contrary,  presumed, 

•  •  n  mi  •  •         though  there  b© 

id  est,  the  existence  of  another  charter.  This  doctrine  evidence  to  the 
of  Presumptions  is  to  be  found  in  Equity,  Skinner,  77, 
Lord  Stafford  v.  Lewellin.  Lord  Stafford  took  an  ex- 
press estate  for  life,  in  strict  settlement,  with  power 
of  leasing  for  twenty  one-years,  with  trustees,  to  sup- 
port contingent  remainders ;  remainder  to  his  issue. 
Lord  Stafford  took  on  himself  to  make  leases  for  lives. 
After  his  death,  an  ejectment  was  brought  to  defeat 
those  leases,  as  contrary  to  his  power;  and  yet  there, 
to  support  those  interests  under  the  lease,  the  Court 
presumed  that  the  trustees  had  conveyed  to  Lord  Staf- 

3.  C 


374 
Court  to  sup-      ford,  to  enable  him  to  make  those  leases,  a  presumption 

port  the  lease  of    j.  ,  ,  ,  , 

a  tenant  for  life,  directly  contrary  to  the  trust ;  but  as  to  the  breach  of 
trustees  to  haye  trust,  they  answered  it  would  be  none*  as  there  was  no 

conveyed  to  • 

him,  to  enable.      1SSUC» 
him  to  make 
the  lease, 

Mr.  Duquery,  for  the  Vicar— Declared  he  would  not 
argue  the  question  of  Presumption ;  but  merely  sup- 
posing, and  taking  it  for  granted  that  it  should  not  be 
made,  he  would  submit  to  the  Court,  who  was  entitled 

to  it  ? 

Doctor  Brown,  on  a  subsequent  day,  argued  for  the 
Vicar,  the  Reverend  Mr.  He  wit — True,  there  was  a 
claim  set  up  by  the  Vicar ;  by  the  lessees ;  by  the  pa« 
rishioners,  and  by  the  Precentor  of  Saint  Patrick-  The 
Precentor  is  only  entitled  to  ^£10.  The  Act  of  Car.  2* 
vests  the  freehold  and  inheritance  in  the  Vicar.  By  the 
Common  Law,  the  freehold  of  the  glebe  is  in  the  In- 
cumbent, as  a  reward  jno  labore.  Two  points  remain. 
2.  Whether  the  freehold  is  in  the  Vicar,  for  his  own 
benefit,  or  for  that  of  the  parish.  2.  Whether  the  lease 
of  the  Vicar  be  a  valid  one,  or  not  j  and  clearly,  he  held 
for  his  own  benefit,  from  the  time  of  passing  of  the 
Act  of  Car.  2,  to  the  date  of  the  Act  presumed.  Th^ 
Act  presumed,  is  for  the  benefit  of  the  parishioners  *,  to 
warrant  this  presumption,  there  must  be,  jirst,  facts  to 
found  it  on ;  secondly ,  they  must  not  be  differently  a$= 
counted  for,  thirdly,  there  must  be  no  contradictory 
facts. 

T/ie  Chief  Justice,  Mr.  Justice  Chamberlaine,  and 
Mr.  Justice  Day,  declared,  they  conceived  the  Lord 
Chancellor  meant  not  a  Presumption  arising  from  evi~ 
iJencCj  but  a  Presumption  in  Law. 

Doctor  Brown. —Clearly  there  can  be  no  Presumption 
in  Law..     A  Presumption?  In  Law,  i§  such*  as,  that  a 
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child  born  in  wedlock  shall  be  presumed  legitimate.— » 
ISO,  also,  if  the  plaintiff  in  an  ejectment  should  set  forth 
his  title  defectively,  it  shall,  after  a  verdict  in  his  fa- 
vour, be  presumed  that  he  proved  every  necessary  fact* 
Presumptions  may  be  entertained  where  there  has  been 
a  long  possession  either  of  lands  or  rights,  or  where 
legal  acts  have  been  performed  by  persons  having 
power  to  do  so  5  but  the  documents,  or  the  conveyances, 
do  not  now  exist  5  or,  where  the  party  is  bound  to  make 
a  conveyance,  &c.  there  the  Court  will  presume  that 
every  necessary  act  was  done,  and  that  the  proper  par- 
ties have  conveyed. 

Lord  Kilwarden,  Chief  Justice* — As  to  a  presumption* 
on  facts,  or  as  Counsel  at  the  Bar  have  called  it,  a 
Presumption  of  evidence,  we  conceive  the  Chancellor 
has  as  much  a  right  to  raise  a  Presumption  in  his  own 
mind,  as  a  Jury  has.  There  is  clearly  no  legal  Pre- 
sumption, or  a  Presumption  not  to  be  rebutted. 
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KING'S  BENCH. 


The  King  versus  Lord  Gormanstown, 


On  error  to  re-     XTJlR  Duouery  moved,  on  behalf  of  Jennings,  Lord 

Verse  an  out" 

Jawry,  the  first  Gormanstown,  the  grandson  and  heir  of  the  Lord  Gor- 
is,  to  move  the6  manstown  who  had  been  outlawed,  in  the  18th  Car.  I, 
theUwri?of«!.ve  *n  a  slHt  tnen  pending  of  the  King  versus  Nicholas  Lord 
aiey  General9'"  Gormanstown,  to  receive  and  allow  a  writ  of  error, 
thereto  !"g  brought  to  reverse  said  judgment  of  outlawry,  for  errors 
are  next  to  move  Apparent  on   the  face  of  the  record.     There  was  the 

at  may  be  filed ;       rr 

then  you  are  to   consent  of  the  Crown.     The  outlawry  was  on  writs  di- 

assign  errors j  i         tt       • 

and  then  the       rected  to  the  Sheriff  of  the  county  of  Meath.     He  cited 
plead  to  the  er-   the  cases  of  Lord  Fingal  and  Lord  Trimblestown.     In 

rors  assigned,  or  „  •.  i  111  i 

to  confess  them,  one  of  those  there  appeared  to  have  been  no  judgment ; 
-with  theTonfes-  but  an  entry  of  said  judgment  in  a  book. 
of°tnhe&n^y       [Here  the  Court  asked  the   Attorney  General  if  he 
£eengaro4ed°     consented  to  the  receiving  of  it,  who  answered  in  the 

and  then  foi-      affirmative.] 

lows  the  judg-  J 

ment  of  the  ]\|r.  J)uquery  proceeded  to  make  a  similar  motion,  on 

The  Attorney     behalf  of  the  same  Lord  Gormanstown,   to  receive  and 

General's  con-        „  n  .  .  .     ,  « 

fession of  errors,  allow  a  writ  of  error,  brought  to  reverse  a  judgment  ot 
Court,  but  not6  outlawry  of  the  same  ancestor,  which  had  taken  place  in 
»Iatteref1niaw°f  tne  case  ofthe  King  versus  Jenning  Lord  Gormanstown, 
Conrt'musr e  *n  tne  Sc*  °^  William  and  Mary,  for  error  in  fact ;  sci- 
look  into  them-  ]jcet    that  the  outlaw  had  died  before  the  quintus  f actus* 

selves,  and  then,  ..         ' 

if  the  Court  are       The  Attorney   General   consented  to  the  receiving  of 

of  opinion  the  ° 

outlawry  is  er-    it,  and  confessed  the  errors. 

to  get  an  order        Court. — We   can   only  file  the  writs  of  error.     The 

the  judgment1*     Attorney  General's  confession,  on  record  of  errors  in 

fact,  will  bind  us,  but  not  his  confession  of  errors  in  law  \ 
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those  we  must  look  into  ourselves  ;  and  before  you  pro- 
ceed in  your  argument,  first  assign  your  errors. 

The  errors  were  accordingly  assigned  ;  first,  that  the 
name  of  the  defendant,  Nicholas  Viscount  Gormanstown, 
as  he  is  described  in  the  1st  and  2d  exigent,  is  omitted  judgment  of 
in  the  3d  writ  of  exigent ;  so  that  in  truth  said  Nicholas  omkthe^name 
was  legally  exacted  but  four  times,  though  five  is  ne-  ^nUnltyof 

cessary  •,  neither  is  his  name  in   the  third  return. refurns^hereto. 

Second  error,  that  in  the  return  to  the  quintus  exactus, 
there  appears  two  defendants,  Comes  Fingal  and  Gor-  judgment  of 
manstown  •,  and  it  was  non  comparuerunt,  without  add-  where  there  are 
ing   nee  eorum   aliquis  comparuit*      Third  error,  that  ^return1^3* 
James  Lord  Gormaastown,  the  outlaw  in  the  judgment,  any  of  *hf  exi- 

'  Jo?   gents  states 

was  dead  previous  to  the  teste  of  the  quintiis  exactus*        non  comPa™~ 

1  x  erunt  alone, 

The  Court  ordered  this  to   be  engrossed  and  filed. —  without  adding 

nee  aliquis 

The  Court  informed  the  Attorney  General,  that  it  was  eorum  cdmpa- 

Tllit, 

necessary  for  him  to  plead  to  the  assignment*  or  to  con- 
fess the  error ;  it  was  no  matter  which,  as  the  Court 
must  look  into  the  errors  in  law  themselves. 

The  Attorney  General  pleading  nullo  est  erratum,  upon 
the  second  error.  Mr.  Duquery  observed,  the  omission  of 
nee  eorum  aliquis  comparuit  was  fatal,  and  error  apparent* 
and  cited,  in  support  thereof,  2  Rolle's  Abridgment, 
802,  title  Utlegatus,  where  is  quoted  Laverne's  case,  2 
Rolle's  Reports,  440,  Middleton's  Croke  Jac.  358, 
Capias  fy  Exigent,  pi.  5.  It  is  there  stated,  that  if  there 
be  an  outlawry  of  two,  and  the  exigent  is  so,  and  the 
return  be  non  comparuerunt  only,  it  is  error,  on  account 
of  the  omission  of  eorum  aliquis  comparuit*  In  3  Mo- 
dern, 89,  anonymous,  the  outlawry  was  reversed,  be- 
cause it  did  not  appear  in  the  record  of  outlawry  that 
the  county  court  was  held  both  in  and  for  the  county. 
It  is  said,  in  the  last  exactus,  non  comparuit,  but  doth 
not  say  nee  eorum  aliquis  comparuit.    So  also  it  hath 
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been  adjudged  in   Palmer,  388,  Millar's  case,    Lord 
Hale's  Pieas  of  the  Crown,  204,  Ferame's  case. 

Here  the  Court  asked  Mr.  Attorney  General,  if  he 
desired  to  be  heard  ? 

Mr,  Attorney  General— They  desired  to  assign,  and 
hfe  an  error  in  I  consented  to  the  assignment  thereof  s  I  admit  also  thai 
mem  of  out-      James  Lord   Gormanstown  was   dead  previous  to  the 

lawry,  if  the  r 

defendant  be         teste  OI  the  qWtltUS  exactllS. 

dead  previous 

to  the  teste  of        Court. — Let  all  the  assignments*  confessions,  &c.  be 
made  up, 

Mr,  Dnquery.-—lt  now  only  remains  for  me  to  apply 
for  your  Lordship's  order  for  making  up  the  judgment 
©f  reversal. 

Granted* 


KING'S  BENCH 


ZciH  facial 


Gambol  versus 

HIS  was  a  scire  facias  brought  against  the  bail  of 
one  John  Croke,  by  James  Gambol,  the  plaintiff  in  the 

Ba0iighThSeyn$t  $$&?&  action-  To  this  scire  facias  the  bail  pleaded 
Sf^fi1?^ the  that  the  said  John  Croke,  in  said  scire  facias  mentioned, 

Plaintiff  had  J  * 

sued  out  a  writ    after  the  recovery  of  the  said  judgment,  and  before  and 

against  the  "  J       °  " 

principal,  and 

but  for  the  fraudulent  acts  of  said  Plaintiff," directing  the  Sheriffs'  bailiffs,  to  wit,  Hendon 
and  O Tiara,  not  to  arrest  the  principal,  the  Sheriffs  might  have  had  the  principal  in  custody, 
&c.  To  these  there  was  a  general  demurrer,  and  also  a  special  one,  tffet  h  did  not  aver 
that  the  Bailiffs  to  whom  the  writ  was  delivered,  had  the  power  to  execute,  nor  did  it  state 
their  christian  names.  The  Court  held  the  plea  bad,  for  the  bail  are  bound  to  surrender 
the  principal  ;  that  the  giving  them  notice,  is  only  matter  of  favor,  and  that  leaving  the 
ca,  sa.  in  the  Sheriffs'  office,  is  sufficient  notice  to  them.  That  though  it  would  be  a  sufficient. 
defence  if  the  plaintiff  had  prevented  them  from  surrendering  their  principal,  yet  hese-  ;S 
was  imperfectly  and  improperly  pleaded*  so  that  «o  issue  coald  be  Joined  therein.- 
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until  the  return  of  the  writ  of  capias  ad  satisfaciendum 
had  issued  thereupon  against  the  said  John  Croke,  was 
at  large,  and  within  the  bailiwick  of  Thomas  Kinsley, 
and  John  Cash,  Esquires,  the  Sheriffs  of  the  said  city  of 
Dublin,  and  within  the  jurisdiction  of  this  Court,  to 
wit,  at  Dublin,  in  the  county  of  the  city  of  Dublin, 
aforesaid,  of  which  the  said  James  Gandon  then  and 
there  had  notice,  so  that  the  said  Sheriffs  might  have, 
had,  and  but  for  the  wilful  and  fraudulent  acts  of  said 
James  Gandon,  herein  after  mentioned,  would  have 
had  the  body  of  said  John  Croke,  on  the  return  of  said 
writ  in  the  King's  Courts.  And  they  further  say,  that 
the  said  James  Gandon  did,  then  and  there,  wilfully  and 
fraudulently,  and  without  the  knowledge  and  consent  of 

the  said  bail,  by  — —  Desect,  Skindon,  and  — 

OTIara,  the  bailiffs  of  the  said  Sheriffs  of  the  city  of 
Dublin,  in  whose  hands  the  said  writ  of  capias  ad  sa« 
tisfaciendum  then  was,  for  the  purpose  of  executing  the 
game,  by  taking  the  body  of  the  said  John  Croke,  not 
to  take  the  body  of  the  said  John  Croke,  but  to  permit 
]the  said  John  Croke  to  escape  out  of  the  bailiwick 
aforesaid,  and  out  of  the  jurisdiction  of  this  Court* 
and  to  go  to  parts  beyond  the  seas,  &c.  and  that  he  is 
still  out  of  the  jurisdiction,  &c.  in  places  beyond  the 
seas,  unknown  to  the  said  bail.  To  this  plea  there  was 
a  demurrer,  that  it  did  not  aver  that  the  bailiffs  had 
the  power  to  execute ;  nor  did  it  recite  the  christian 
names  of  the  said  bailiffs.  There  had  been  an  applica- 
tion to  the  Court  to  enter  an  exonerator  on  the  bail- 
bond,  which  had  been  refused  with  costs,  The  de- 
murrer now  came  on  to  be  argued. 

Mr.  Mahaffy,  for  the  Plaintiffs — The  bail  are  bound 
in  the  disjunctive,  that  if  judgment  shall  be  against  the 
defendant,  they  will  pay  his  debt,  or  that  the  principal 
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Before  the  bail 
can  be  proceed- 
ed against  by 
scire  facias,  the 
plaintiff  must 
take  out  execu- 
tion against  the 
principal,  by 
Capias  ad  satis  - 
faciendum y   and 
°xm  a  return  of 
3<pn  est  inventus, 
the  plain  tiff  may 
Proceed  against 
the  bail,  by  ac- 
tion of  debt  on 
the  recogni- 
zance; this 
mode,  however, 
is  now  laid 
aside,  on  ac- 
count of  its  pro- 
lixity, or  by 
scire  facias  on 
the  bond. 


Quaere — when 
does  the  Bail 
become  liable. 


shall  be  surrendered   into  custody.     The  plea  here  is, 
that  he  was  prevented  by  the  plaintiff.     It  is  necessary, 
before  you  proceed  against   the  bail    by  scire  facias,  to 
take  out  execution  against  the  principal,  which  may  be 
done  in  three  several  ways  ;    first,  by   elegit ;  secondly, 
by  fieri  facias  j  thirdly,  by  capias  ad  satisfaciendum.     In 
the  scirefacias,  there  is  no  mention  of  the  capias  ad  sa- 
tisfaciendum.    After  the  capias  ad  satisfaciendum  hath 
been  returned,  the   plaintiff  may  proceed  against   the 
bail,  by  action  of  debt,  upon   the  recognizance.     This 
mode,  however,  is  now  much  out  of  use.     It  requires 
the  declaration  to  be  so  prolix,  and  it  seldom  happens 
now  that  the  principal  runs  away.     In  2  Strange,  915, 
in  debt,  upon  a  recognizance,  it  was  held,  that  if  the 
plaintiff  commenced  his  action  at   first  wrong,  the  bail 
had  till  it  was  rightly  commenced,  to  render  his  prin- 
cipal.    In  Lord  Raymond,  720,  the  bail  shall  have  eight 
days  in  Term  to  render  their  principal,  reckoning  from 
the  time  of  suing   out  the  scire  facias,   and  if  from  the 
time  of  suing  out  the  scire  facias,  only   four  days  re- 
main of  Term,  they  shall  have  four  days  of  the  next 
Term,  or  have  imparlance.     In  1  Strange,  511,  if  the 
defendant  dies,  after  suing  out  of  the  capias  ad,  satisfa- 
ciendum, but  before  the  return  of  the   second  scire  fa- 
cias, the  bail  is  liable  ;  for  they  take  the  time,  after  the 
suing  out  of  the  capias  ad  satisfaciendum,  at  their  own 
risk  and  peril.     So  also  in  2  Strange,  717,  Barry  versus 
Barry,  the  principal  died  after  the  return  of  the  capias 
ad  satisfaciendum,  and  before  taking  out  a  scire  facias 
against  the  bail.     The  bail   are,   in  strictness  of  law* 
bound  from  the  return  of  the  non  est  inventus,  and  it  is 
but  matter  of  favour,  ex  gratia,  that  a  surrender  after 
is  accepted;  which  time  they  take   at  their  own  peril. 
%  Wilson,  65,  Scire  Facias  versus  the  Bail,  upon  a  re* 
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cognizance.  It  set  forth  the  judgment,  and  that  it  was 
not  paid.  There  was  a  plea  to  this,  that  before  the 
return  of  the  scire  facias ;  the  principal  had  died.  To 
this  there  was  a  replication,  stating  the  capias  ad  satis- 
faciendum,  but  without  a  date.  It  is  observed  there,  in 
a  note,  that  after  the  return  of  the  ca.  sa.  the  bail  are 
liable,  and  that  the  scire  facias  against  them  is  only 
matter  of  form.  In  3  Burrow,  1360,  the  leaving  the 
ca.  sa.  in  the  Sheriffs'  Office,  is  notice  to  the  bail,  that 
the  plaintiff  would  proceed  against  the  person  of  their 
principal,  and  it  is  the  business  of  the  bail  to  search 
the  office,  whether  any  such  has  been  left ;  and  the 
Court  will  not  go  into  the  inquiry,  whether  the  ca,  sa. 
has  been  returned,   or  not.     1   Strange,  526,  pending  in  an  action  ot 

.  .  .        debt,  the  Court 

error  by  principal,   the  plaintiff  got  judgment  in  a  scire  (if  it  thinks  that 

.  .  there  should  be 

facias  against  the  bail,  who  were  taken  in  execution  ;  time  given  to 
we  would,  if  applied  to,  have  stayed  the  proceeding;  body oT the6 
or,  if  an   action  of  debt  had   been  brought  on  the  gJant'an  impar- 
judgment,  we7  would  have  granted  an  imparlance,  if  it  s*™efaTit™hey 
had  been  asked  ;  but,  we  never  set  aside  a  iudgment,  will,  on  motion* 

7  '  J      t>  '   stay  the  pro- 

if  once  signed  j  because  we  presume,  by  your  not  ap-  ceedings. 
plying  in  time,   that  you  have  submitted  to  the  plain- 
tiff's demand.     In  Crompton,  Title  3,  there  are  four  it  may  be  plead- 
pleas  to  a  scire  jacias  brought  against  bail :  1.  That  no  scire  facias, 
capias  ad  satisfaciendum  hath  issued  against  the  prin-  L^ed^tha'tThe 
cipal.     2.  The  death  of  the  principal,  before  the  re-  g^SelE? 
turn  of  the  ca.  sa.     3.  That  the  plaintiff  had  had  an-  ^'$5S£. 
other   execution.      4.  Payment.     In    1  Bulstrode,   43,  tiff  ha(J  an(>the*. 

*  execution. 

Westlv  versus  Brown,  there  the  plaintiffs,  by  practice  Payment. 

.      ■      i  u     i  ii-i  iV     i  That  Principal 

with  the  principal,  would  charge  the  bail,  and  discharge  has  become  a 
the  principal  5  upon  oath  of  the  facts,  the  practice  being  realm.   That 

Principal  has 
been  convicted 
of  felony,  and  transported,  before  the  return  of  the  ca.  sa.  or  any  thing  else  that  would  pre- 
vent   the  Principal   from   performing  his  contract.      In  flagrant  cases  of  injustice  towards} 
the  bail  by  tfie.  plaintiff,  W  Court  will,  on  motion,  enter  an  cxonerat;oft  wo  tUe  bap 
piece. 
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very  flagrant,  and  both  principal  and  bail  being  in 
execution,  the  bail  first,  and  afterwards  the  principal, 
the  bail  was  discharged  by  the  Court ;  and  further,  on 
the  application  of  the  bail,  they  entered  an  exoneratur 
on  the  bail  piece,  on  affidavit  that  the  principal  was  in 
custody.  It  was  an  action  of  debt  on  a  recognizance.— 
The  principal  is  considered  in  the  custody  of  the  bail  § 
they  may  sue  out  a  warrant  against  him  ;  it  is  not  the 
business  of  the  plaintiff  to  look  after  the  principal  •,  his 
lodging  the  ca*  sa.  in  the  Sheriff's  office,  is  sufficient. 
This  plea  does  not  state  that  the  Sheriffs  had  issued  a 
warrant  to  their  bailiffs  to  take  the  principal. 

On  the  other  side,  it  was  argued,  that  true  it  was 
that  at  first,  immediately  after  the  return  of  the  non  est 
inventus  to  the  capias  ad  satisfaciendum^  the  bail  were 
chargeable  ;  they  then  began  to  be  allowed  to  plead  to 
the  scire  facias.  It  is  not  the  recognizance  itself  gives 
the  debt.  The  ca.  sft.  issues,  to  warn  the  bail  to  per- 
form their  duty.  In  8  Term  Reports,  222,  Sequin 
and  others  versus  Barret,  the  principal  had  surrender- 
ed *,  execution  was  sued  out  against  the  bail,  and  the 
money  paid  to  the  Sheriff.  On  motion,  all  those  pro- 
ceedings were  set  aside,  because  no  notice  of  that  sur- 
render had  been  given  to  the  bail.  So  that  it  appears 
bail  are  relievable  either  before  or  after  the  execution. 
The  bail  are  at  liberty,  and'  have  a  right,  to  plead  any 
thing  which  would  prevent  them  from  performing  their 
contract ;  such  as  the  death  of  their  principal ;  his  be- 
coming a  Peer  of  the  realm  ;  his  conviction  of  felony, 
^ind  his  transportation,  in  consequence  thereof,  before 
the  return  of  the  ca.  sa.  In  Barnes,  106,  there  was 
judgment  against  the  principal  *,  no  proceeding  thereon, 
the  defendant  goes  abroad.  The  ca.  sa*  is  issued,  and 
non  est  inventus  returned.    He  dies  *  the  plaintiff  then 
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brought  a  scire  facias  against  the  bail,  who  moved  the 
Court  to  stay  proceedings,  &c,  on  the  ground  that  the 
plaintiff  had,  by  his  delay,  prevented  them  from  sur- 
rendering their  principal.  Refused  ;  as,  by  the  defend- 
ant's death,  his  surrender  becomes  impossible  ;  if  he 
was  alive,  we  could  enlarge  your  time  for  bringing  in 
the   body. 

Court. — Shew  us  that  you  have  aliedged  substan- 
tially, so  that  issue  may  be  joined  thereon,  that  it  was 
owing  to  Gandon's  fraud,  &c.  that  you  were  prevented 
from  surrendering  your  principal. 

Counsel  for  Plaintiff. — It  was  a  matter  of  favour,  and 
not  of  right,  that  the  plaintiff  was  forced  to  sue  a  ca.  sa* 
before  he  proceeded  against  the  bah* ;  a  second  favour  The  bail  may 
allowed  the  bail  was,  to  surrender  him,  after  the  suing  surrender  the  * 
out  of  the  scire  facias,   but  before  its   return;  a  third  quartoWpost 
favour  still  further  extended  it  to  the  quarto  die  post  of  scire  GfadaT 
the   second  scire  facias.     In  the   Instructor  Cleric  alis,  Apposed  Incus! 
315,  316,   to  enable  the  plaintiff  to  proceed  against  the  Jgjjg  J£  bai,», 
bail,  he  must  return  the  capias  ad  satisfaciendum,  and  must .be  ^en 

1  J  days  in  the  of- 

that  return  must  be,  non  est  inventus.     The  capias  ad  fi,ce»  to  sive 

them  notice  to 

satisfaciendum  should  be  fifteen  days  in   the  Sheriffs'  surrender  him. 
office,  and  that,  in  order  that  the  bail  may  surrender 
the  principal. 

Chief  Justice  Rilwarden.  —  That  position  is  evident, 
as  he  is  supposed,  in  law,  in  the  custody  of  the  bail. 

Counsel  for  Plaintiff. — The  issue  here  is  quite  insuf- 
ficient ;  for,  though  the  plaintiff  would  not  take  him, 
the  bail  might.  1  Wilson,  65.  The  Court  will  not 
presume  that  a  ca.  sa.  did  not  issue ;  for,  if  it  did  not, 
it  may  be  pleaded  that  it  did  not. 

Court.— We  arc  of  opinion  that  the  demurrer  should  , 

be  allowed  -,  for,   it  is  sufficient  to  leave  the  ca.  sa.  in 
the  office,  and  is  only  a  matter  of  favour  to  the  baif^ 
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to  warn  them  to  surrender  their  principal.  Clearly, 
if  the  plaintiff  had  fraudulently  delayed,  or  prevented 
the  surrender,  and  that  was  properly  pleaded,  and  not  so 
informally  as  here*  so  that  issue  might  be  joined  thereon* 
it  might  be  supported,  and  would  be  redressed. 
Demurrer  allowed. 


CHANCERY. 


O'Halan's  Case* 

(ORD  Yelverton,  in  a  case  before  the  Court, 
men^for^kase  cited  O'Halan's  cause  ;  it  was  a  cause  in  Chancery  before 
vddforThe' iS  before  Lord  Lifford  *,  it  was  a  bill  brought  for  a  specific 
s^eaS^nd118  performance  of  a  verbal  agreement.  The  plaintiff,  in 
though  'the  te-    tne  bin    had   agreed  with  the  defendant  for  the  pos- 

nant  enters,  and  °  r 

holds  for  2i       session  of  certain  lands,  for  thirty-one  years,  at  a  stated 

■yearsv  and  pays  '  -  v  *,    *•■">?  -;«■ 

the  stipulated     rent ;  and,  in  consequence  thereof,  he  entered  and  pos-» 

lent,  yet  will  .       „ 

not  that  take  it  sessed  it  tor  twenty-one  years,  paying,   all  that  time, 

tute  of  frauds",  the  stipulated  rent.     He  now  brought  his  bill,  to  carry 

of  Equity  decree  m^o  execution  those  covenanted  articles,  insisting  that 

formanTe^ho8  the  part  execution  of  them,  took  them  out  of  the  sta- 

admffiHnMs^  tute  of  Frauds  and  Injures,  and  that  he  was  at  liberty 

aiiwer,  for  29  to  give  parol  evidence  of  those  articles. 

•yearSj  and  an  °         A 

action  for  mesne       Lord  Lifford  thought  not ;  though  the  defendant,  in 

xates,  would  lie  ^  .      fe  .  '  °  . 

above  the  three    his   answer,  admitted  the   agreement  for  twenty-nine 

years,  if  the  les-  .,      .  r  ,« 

sor did nofre- '  years*,  and  that  an  action  lor  the  mesne  rates,  or  full 
sent.  :'  ea  "  value,  would  lie  for  the  time  the  plaintiff  held  the  lands 
above  the  three  years,  if  the  lessor,  or  landlord,  had 
not  received  the  rent  reserved,  which  receipt  of  rent, 
•would  be  considered  as  a  stipulated  compensation  for  ths 
$ame. 
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CHANCERY. 


Timothy  Callaghan  versus  John  Barret  and 
Honora  his  Wife* 


Ti 


HE  Plaintiff  grounded  his   bill  on  a  will  of  per-  In  chanc* ry, 
sonal  property ;  and  not  having  the  probate  in  court)  Sn^asf^del 
the  Court  allowed  the  cause  to  stand  oyer,  the  plaintiff  Sda  nbttfae^ro- 
paying  the  costs  of  the  day.  i>ate  {n  court» 

1    *      o  •  i  the  cause  was 

allowed  to  stand 
over,  on  plaintiff 's  paying  the  costs  of  the  day. 


Anonvmous, 

T>  Court  will  net 
HE  Plaintiff  moved  for  the  Sheriff  to  amend  his  make  a  rule  to 

amend  a  She- 

return.     The  return  was,  that  the  defendant  had   not,  riff's  return,  by 

•t     •  to  i  r  -i  iii  inserting  after 

jn  his  bailiwick,  goods,  &c.  whereof  he  could  levy  the  the  word  da- 
damages.     It  should  have  been  damages,  costs,  and  e^>  words' costs  and 
penses ;  and  for  the  Under-sheriff  to  answer  the  matter  tortfeifhte?* 
of  the  affidavit.     But  it  appearing  that  it  was  not  made  swe^th^mat- 
within  the  usual  time  for  such  applications,  the  motion  deaAt!fifhnot?g- 
was  refused.  Plied, for  iu  thc 

usual  time. 


m 
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C&aneery  will 
3§ma^&  appoint 
a  weedier,  as 
Site- Instance  of 
Sftsr.  first  tenant 
■fet:aii  coining: 
Sato-  co-art  on 
ffe  ground  of 
fpsaal  appearing 
S«  a.-,  decree  o£ 
tare  Court  of 
lEsckequer  sell— 
fern  tli-e'landso. 


Anonymous; 


If  ACTION  to  appoint  a  receiver  to  the  lands  in  the 
bill  exhibited  by  the  plaintiff,  praying  to  be  decreed  to 
the  possession  of  the  premises  therein  mentioned,  and  in 
the  possession  of  the  defendant,  who  claimed,  as  assignee^ 
for  valuable  consideration,  from  a  purchaser,  under  a 
decree  of  the  Court  of  Exchequer,  on  a  bill  for  a  fore» 
closure  of  a  mortgage.  The  present  bill  was  brought 
on  the  grounds  of  fraud  and  error  apparent  in  the 
decree  of  the  Court  of  Exchequer. 

Lord  Clare* — Let  a  receiver  be  appointed,  When  & 
first  tenant  in  tail  comes  into  a  Court  of  Equity,  on  the 
ground  of  fraud,  on  the  inheritance  to  be  decreed,  lands 
sold  under  a  decree  appearing  fraudulent  on  the  face  of 
it*  this  Court  will  always  grant  a  receiver* 


mi 


John  Jacob,   Lessee  of  Orr^  agaimf  Orr. 


HIS  was  a  question  on  the   construction  of  a  will,  Argument,  a?&a 

x  •'  p  cases,  as  4©  wiisSt 

whether  the  first  taker  was  to  be  considered  as  taking  an  words  will  can- 

i.     •     c         -      *    *i  r      rr    ^  t*.  i      •       .      vey  an  estate  fear 

estate  in  tee,  in  tail,  or  tor  lite  i It  was  a  devise  to  life  only,  ar m 

two  brothers,  and  their  issue,  and  if  either  die  without  iniwiiL  * 
issue,  to  the  other,  and  his  issue;  and  in  case  of  failure 
of  issue  in  both  brothers,  remainder  to  their  sisters.— 
They  cited  the  case  of  Hughes  versus  Sayer,  1  Vers 
Williams,  533.  A  devise  to  two,  and  if  either  die  with- 
out children,  then  to  the  survivor.  The  Court  decreed, 
this  did  not  mean  a  dying  without  issue  generally,  but 
during  the  life  of  either  *,  and  this  construction  they 
gave  it,  from  the  word  survivor ;  they  considered  it  as 
giving  the  whole  interest  to  the  survivor,  upon  such  aa 
event. 

Judge  Z)#?/.*~»This  is  the  case  of  personal  property,  The  first  taker 
where  the  first  taker  of  an  estate  tail  has  the  whole.        of  pe*sonai$>ib- 

^  m  •  •  Pert7>  ^as  the 

Counsel.— The  construction  of  the  words  in  the  prin-  whole,  or  rather 
cipal  case,  should  be,  that  neither  of  the  two  brothers,  which  in  a  de- 
joint  devisees,  should  be  able  to  give  the  estate  from  the  perty,  would*9" 
other,  in  case  of  the  contingency  happening,  namely,  tali!  wnt'hT 
Lis   dying  without  issue  in  the  life  time  of  the  other ;  property^vT1 
but  the  issue  in  tail,  or  those  in  remainder,  could.     A  ^e  fe,e  °f  *tl~ 

7  tire  dominion 

devise  shall  not  be  taken  to  be  an  executory  devise,  un-  tiwretf. 
less  it  be  impossible  for  it  to  convey  a  remainder  to  the 
devisee.     An  executory  devise  is  never  raised  by  con- 
struction, unless   it  be  agreeable   to  the   intent  of  the 
divisor.    Here,  according  tq  the  construction  put  on 


£he  will  by  the  plaintiff,  the  devise  was  to  each  son,  for 
his  life,  then  to  his  issue  in  tail,  with  cross  remainders 
in  tail,  remainder  over  to  the  daughters  5  the  defendant, 
on  the  contrary,  construes  it  as  conveying  a  fee  to  the 
sons,  and  consequently  destroying  the  remainders  over 
to  the  daughters.     An  estate  tail  is  no  benefit  to  the 
issue,  because  it  can  at  any  time  be  barred  by  a  fine, 
or  recovery.     Fitzgibbon,  260.     Devise  to  A,  for  life, 
remainder  regularly  to  her  1,  2,  3,  4,  5,  and  6th  son, 
and   if  A.  dies  without  issue,  remainder  over.     The 
Court  construed  it  an  estate  tail  for  the  benefit  of  the 
issue,    on    the  words,  if  A.    dies  without   issue  -,   for 
otherwise,  if  A.  had  a  seventh  son,  that  son  could  take 
nothing.   1  Burrow,  38.     There,  though  an   estate  for 
life  only  was  expressly  given  by  the  will,  yet,  as  the  estate 
was  not  given  to  the  devisor's  heir  at  law,  till  after  the 
failure  of  the  issue  male  of  tenant  for  life,  to  effectuate 
that  intention,  it  was  necessary  to  enlarge  the  estate  so 
exactly  given  for  life,  into  an  estate   tail.     Whether 
the  second  taker  be  in  esse,   or  not,  is  of  no   conse- 
quence.    Feme's  book,  3d  edition,  300.     Comyn's  Re- 
ports, 372.     If  the  eldest  son  dies  without  issue,   that 
then,  and  not  otherwise,  is  construed  to  be  an  estate 
tail,   by  implication.      Rolle's  Abridment,  3    Comyn's 
Digest,    27,    if  either   die,  without  heirs   to  the  sur- 
vivor,  is   an  executory  devise.      Our  case    is   one  of 
freehold  estates  •,   those  alluded   to,-  are  of  personal  es- 
tates.    The  case  in  Pe?e  Williams  is  of  personal  estate. 
1  Strange,    12,  Thrustout  v.  Peake,  A  devise  to  two, 
for  their  lives,  and,   after  their  death,  to  their  heirs 
male  in  common ;  and  if  either  die  without  issue,  then 
to  the  survivor,  and  his  heirs  male.     This  is  an  estate 
tail,  and  not  for  life.     2  Croke,  590,  Pells  v.  Browne. 
A  devise  to  A3  and  his  heirs  for  ever,  paying  to  B  ^20^ 
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and  if  A  dies  without  issue  living,  then  C  shall  have  the 
land,  paying  B  the  same  sum  as  A  should  have  paid. 
B  conveys  an  estate  in  fee  to  A,  and  not  in  tail.  A 
devises  in  fee  to  A,  and  if  he  dies  without  issue,  in  the 
life- time  of  C,  then  to  C,  and  his  heirs,  it  is  a  good  exe- 
cutory devise  to  take  effect  on  the  contingency  of  A's 
dying  in  the  life  -  time  of  C,  without  issue,  and  A 
suffering  a  common  recovery,  without  the  executory 
devisee,  does  not  bar  it.  1  Pere  Williams,  664;.  Forth 
versus  Churchman.  Devise  of  a  farm  to  A  and  B,  and 
if  either  of  them  die,  and  leave  no  issue  of  their  re- 
spective bodies,  then  to  C,  is  a  good  limitation  to  C, 
if  A  or  B  leave  no  issue  at  their  death. 

1  Pere  Williams,  563.  Pying  without  issue,  means 
failure  of  issue  in  tenant  in  tail ;  having  no  issue  at  all. 
without  leaving  issue  at  the  time  of  his  death. 

1  Pere  Willams,  432.  Devise  of  a  farm,  upon  a 
death,  without  issue,  good.  1  Pere  Williams,  198. 
Legacy  given  upon  a  man's  dying  without  issue.  The 
man  dies,  leaving  issue,  which  dies  within  six  months 
without  leaving  issue.  The  legacy  does  not  take  place, 
it  being  intended  issue  living  at  his  death. 

1  Ventris,  80.  A  man  may  devise  a  term  to  one, 
and  then  to  another,  and  then  to  a  third,  though  he 
cannot  grant  it  so* 


EXCHEQUER. 


The  Court  of 


O'Hara  versus  Rogers. 
Court.  JL  HIS  is  a  petition  in  reality  brought  here  to  Exchequer  will 

g^.   M    -p..,!  _TT      .  not  listen  to  a 

recover   KjWii  ttill  costs.       We  have  no  power  over  petition  brought 

tVir>m  to  recover  civil 

lHCI».  costs,  for  the 

Court  has  no  jurisdiction  over  such  costs* 
3  E 
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CHANCERY. 


Newburn  versus  Richardson. 

ock  jbl^fEVISE  to  Lock  Perrit  for  life,  remainder  to  trus- 

Perrit  for  life,  tees   for   500  years,  to   raise  portions  :    remainder  to 

then  to  trustees  TTT.n.  -r*       •     •* 

for  500  years; to  William  Perrit  Newburg,  in  fee,  who  devises  to  his  sis- 
raise  portions  , ,       ,  ,    c^z 

then  to  WiiiKam  ter  and  her  husband,  feir  William  Richardson.     Those 

burg,  in  fee";  entitled  to  the  portions  brought  their  bill,  to  be  decreed 

to  hisSsterand  them  ;  and  it  was  referred  to  the  Master  to  take  an  ac- 

therSadadnt,  count  of  the  money   due'     The  defendant   contended, 

chardson^T? i_  *^at  ^e  Porti°ns  ^e^  Dy  tne  ^rst  devisee,  should  not  be 

portions  shall  a  charge  or  lien  upon  the  real  estate,  till  an  account  of 

not  be  a  charge  °  r 

and  lien  on  the  the  personal  estate  of  William  Perrit  Newburg,  the  last 

real  estate  of  ,..,,.  T     •    •  i  r 

the  devisee  of  devisee,  and   his  administrator,  was  taken,  as  he  was 

Newburg,  till  first  to  have  paid  the  portion,  and  interest,  before  his 

taken  of  the  per-  right  commenced.     No  right  to  the  possession  vesting 

WiUiamaperrit  *n  him,  till  the  portions  were   raised,  and  such  account 

Newburg,  and  wag  r3irecfed. 

his  administra-  Wah  UirtCLeu* 

tor,  for  William  Perrit  Newburg  was   to  pay  the  portions  and  interest  before  his  right 

commenced;,  audit  was  referred  to  the  Master  to  take  such  account. 


KING'S  BENCH. 


Sir  Duke  Gifford  versus  Ferron. 

On  argwing  a      Court  \3  N  arguing  a  point  saved*  Counsel  may  mafca 
Counsel  may      other  objections,  &c. 

make  other  oi* 
jections. 
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Cuj  ette  versus  Drue. 

^Administration  maybe  at  any  time  called  Into  ques-  Administration 

,     t-»  r-i  •    i    1 1        may be  at  any 

tion  in  the  prerogative  Court,  on  stating  it  had  been  time  called  into 

,  ,  r         M,  ,  „  question  in  the 

granted  by  a  suppression  or  truth,   and  a  suggestion  of  prerogative 
falsehood.     It  appears   that  letters   of  administration,  mg"rt  Lad  been* 
granted  to  a  widow,  unrepealed^  are  not  conclusive  evi-  fupprelion  of 
dence  of  a  marriage,    from  the  Court  directing  an  issue  tru?0!  an^  ISE, 
to  try  the  validity  of  the  marriage.  k°od-      ■  , 

J  J  °-  Letters  of  ad- 

ministration un- 
repealed, are  not  conclusive  evidence  of  the  marriage  of  the  widow  to  whom  they  have  bee: 
granted;  an  issue  will  be  directed  to  try  it. 


J 


Anonymous. 

O  affidavit  can  be  read,  unless  the  place  be  stated  An  affidavit 

must  state 
where  it  was 


where  it  is  sworn. 


sworn. 


Anonymous. 

X  O   change  the  venue,  the  affidavit   must  state  that  An  affidavijt  to 
the  cause  of  action  (if  any)  arose  in  the  place  into  which  chanse  the  ve~ 

x  J '  r  nue,  must  state 

the  venue  is  sought  to  be  changed,  and  no  where  else       that  the  cause  o 

**  °  action  arose  in 

the  county  into 
which  it  is  sought  to  be  changed,  and  no  where  el§i 
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Where  the  par- 
ties submit, 
even  verbally, 
to  an  arbitra- 
tion, the  Court 
of  Chancery 
will  not  inter- 
meddle with 
any  fact  they 
have  decided 
agreeable  to  the 
submission. 


The  Court  of 
Chancery  will 
not  set  aside  an 
award  for  an 
executor,  on  the 
ground  that  it 
does  not  point 
out  what  sums 
Were  due  in  his 
own  right,  and 
what  as  execu- 
tor. 


T 


Boyd  versus  Boyd. 


HIS  was  a  motion,  by  an  executor,  to  set  aside  an 
award,  because  it  gave  to  the  executor  various  sums  of 
money,  part  as  residuary  legatee,  and  part  in  his  own 
right,  without  specifying  which  ;  and  if  he  was  to  give 
a  release,  pursuant  to  it,  in  the  event  of  his  being  called 
to  account,  as  an  executor,  he  could  not  shew  by  said 
award  what  part  of  said  sums  were  assets,  and  what  not, 
and  he  might  be  charged  for  the  whole,  as  agent. 

Lord  Clare.-—  Refuse  the  motion.  I  will  not  inter- 
meddle, nor  will  I  hear  the  evidence.  Even  where  the 
parties  have  verbally  submitted  to  the  award,  I  will  not 
set  it  aside,  where  it  was  conformable  to  the  submission. 
The  arbitrators  have  decided  on  the  fact ;  and  I  am  not 
at  liberty  to  intermeddle,  or  overhaul  their  decision  ;  it 
is  a  matter  they  are  fully  competent  to.  The  fact  in 
dispute  was,  whether  the  person  advanced  it  as  a  loan 
or  as  a  gift. 


The  Court  of 
Chancery  will 
not,  except  in 
very  particular 
cases,  appoint 
a  receiver  at  the 
desire  of  the 
defendant, 
where  the  ob- 
ject is  to  ascer- 
tain the  legiti- 
macy of  the 
jarties. 


Representatives  of  Hugh  Carey  versus 

Swiney. 


OTION,  on  behalf  of  the  defendants,  to  appoint 
a  receiver,  till  the  hearing  of  this  bill,  which  was  filed 
for  the  purpose  of  trying  the  legitimacy  of  some  of  the 
parties. 

Lord  Clare. — It  must  be  a  very  particular  case,  in- 
deed, that  I  would  appoint  a  receiver,  at  the  instance 
of  the  defendant. 
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Donald  versus  Morton. 

JL  HIS  was   a  bill  brought  for  mesne   rates.     Mr.  if  a  man  enter* 
Saurin  stated,  if  a  man  enters  on   the  estate  of  a  minor,  iour  0f  title  up- 
with  a  colour  of  title,  he  shall  not  be  deemed  a  trustee  afeflfcor-  te^ia 
or  guardian  by  a  Court   of  Equity,  and  therefore  they  trustee?ordthe 
will  not  set  aside  the  plea  of  the  statute  of  limitations.  ™inor;  aliter 

1  if  he  enters 

In  the  case  of  Baily  and  Aldborough,  the  Court  would  without  title-. 
not  carry  the  account  farther  than  the  time  of  filing  the 
bill,  or  commencing  the  suit. 


Ti 


Dillon  versus  A]  vary. 


HE   defendant  had  advanced  the  plaintiff  various  Plaintiff's  Fathcr 

.       .  .         was  tne  brother 

sums  of  money,  without  interest  and  without  security,  and  heir  of 
his  father  and  his  uncle   being  alive  ;  and  plaintiff  did,  the  plaintiff  bor- 
in    consideration   thereof,  grant  an  annuity  to  the  de-  sums  of  money 
fendant,  to  commence  after  the  death  of  Lord  Dillon's  ant,  and  "did" 
uncle  and  father  ;  and  there  was  a  bond,  conditioned  in  to^h^defend-^ 
a  large  penal  sum,  on  failure  of  payment;  and    Lord  f"rt,av[ith a boQi 
Dillon  having  refused  payment,  Alvarv  sued  for  the  pe-  sum>  co»dition- 

°  x     *  '  r        ed  on  the  failure 

nalty,  and  recovered.     Lord  Dillon  applied  for  an  in-  of  payment  in 

n  .  .  said  Dillon,  on 

junction,  alledging,  it  was  an  usurious  contract ;  offer-  his  uncle  and 
ing,  however,  to  pay   the   interest,  arrears  and   prin-  death; 
cipal,  &c.  citing  the  cases  of  Brown  and  Chesterfield.      SywSSS 
Lord  Clare  said,  he  would  have  relieved  him,  if  he  toem'oVtl?^: 
had  applied  in  time;  but  having  acquiesced,  and  lain  by  &,^Jr^ 
during  his  uncle's  and  his  father's   life,  he  now  would  if>  V'd  bfin£ 

*  sued  on  the 

Hot.  bond,  filed  her 

bill,  and  moved 
. .  ..  .    _  _    .  for  an  injunc- 

tion, on  the  ground  of  usury,  offering  to  pay  the  money  advanced,  with  interest.  The  Court 
refused  the  injunction,  because  the  plaintiff  had  lain  by  and  acquiesced  dating  the  life  of 
his  father  and  uncle  j  they  would  have  relieved  him  had  he  applied  in  time,  during  their 
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Anonymous, 

HE  Court  resolved,  that,  referring  to  an  annuity 
in  an  affidavit,  without  stating  its  date,  is  not  a  sufficient 
specification. 

Quaere,  if  an  annuity  be  secured  by  a  trust  term,  may 
the  Trustee  bring  an  ejectment,  in  the  Trustee's  name, 
without  having  obtained  a  judgment  ? 


Ift  referring  to 
an  Annuity  in  an 
affidavit,  you 
roust  shew  by 
its  date. 
An  annuitant 
secured  by  a 
trust  term,  may 
bring  an  eject- 
ment in  the 
trustee's  name, 
without   having  obtained  judgment. 


A 


nonymous* 


13? SS     i^iOTION  for  leave  to  bring  an  ejectment,  hy  an 
is.,  on  the  prior    eWit  creditor,  the  prior  creditors  having  been  paid 

creditors  being  °  *  *  -.•  <  ©  * 

|iai<i  off,  to  ap-      off* 

lily  for  leave  to> 

bring  an  ej  ect- 

ment  on  his 

elegit. 


EXCHEQUER. 


Attorney  General  versus  Forbes  and  Roberts. 

^!£    JxIr.  Attorney  General  contended,  that  informations 
by  the  statutes,  {n  rem  are  not  barred  by  the  statute,  but  only  those  in 

as- well  as  those  J  J 

|j*  personam,  personam  ;  and  cited  Pickering's  case,  from  Easter,  42, 
to  Hilary,  52.  Also  W,  Revenue  Statutes,  291.  This 
statute  tallies  with  the  23d  Eliz.  in  England,  Coppinger^ 
299. 

Lord  Yelverton. — I  really  cannot  see  the  difference* 
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Lord  Trimbleston's  Case. 

^ORD  Chief  Justice  Carleton  said,  on  a  trial  at  Bar, 
that,*  in  the  case  of  Trimbleston,  the  jury  set  aside  a 
will,  to  the  satisfaction  of  the  Court,  because,  while  the 
testator  was  executing  it,  the  heir  at  law  called,  and 
was  denied  admittance,  on  the  principle,  that  it  was 
impossible  to  know  what  effect  the  heir's  coming  might 
have  had  in  reconciling  the  testator. 


It  iu  a  sufficient 
ground  to  set 
aside  a  will  as 
fraudulent,  the 
refusing  admit- 
tance to  the 
heir,  for  the 
testator  might* 
on  seeing  him* 
be  reconciled 
to  him* 


KING'S   BENCH, 


T: 


Lalor  versus  Barrington. 


HIS  was  an  application,  on  behalf  of  Jonah  Bar- 
rington, Esquire,  Judge  of  the  Admiralty  Court,  for 
leave  to  plead  three  pleas  to  a  prohibition  that  had  is- 
sued against  him,  sitting  in  his  Court  of  Admiralty. 
The  pleas  were,  jurisdiction  of  the  cause— under  a  pa- 
tent— under  an  act  of  Parliament— by  prescription. 

The  Court  at  first  doubted  whether  the  act,  allowing 
double  pleac,  extended  to  the  case  of  prohibition  ;  but 
on  looking  into  the  act,  they  were  of  opinion  it  did. 

Leave  given. 


Jurisdiction,  by 
patent,  by  act 
of  Parliament, 
by  prescription, 
may  be  pleaded 
to  a  prohibition 
of  the  Admiral- 
ty, and  the  sta- 
tute giving  dou- 
ble pleas,  ex- 
tends to  prohi- 
bition cases, 


Avowry  for 
rent ;  rent  in 
arrear,  and  ten- 
der and  refusal 
are  the  same 
plea,  and  may- 
be given  in  evi- 
dence on  the 
general  issue, 
without  plead- 
ing it. 


Anonymous. — Avowry  for  Rent. 


'EFENDANT  applied  for  liberty  to  plead  double 
matter.     1st,  The  general  issue,  that  nothing  was  due. 
2d,  Tender  and  refusal  of  the   rent  in   arrear.     The 
officer  had  refused  to  accept  of  the  pleas. 
Court. — It  is  the  same  plea,  in  reality. 


A  general  rule 
to  discharge  all 
notices,  would 
embrace  one  to 
xefer  for  pro- 
lixity an  affida- 
vit on  which  a 
motion  were  to 
be  made. 


Anonymous. 

T  was  moved  to  refer,  for  prolixity,  an  affidavit,  on 
which  a  motion  was  to  be  made,  and  was  depending,  as 
the  rule  to  discharge  notices  would  embrace  it. 

Court.- — Save  it. 


Under  the  In- 
solvent act  of 
1795,  the  dis- 
charging Judge 
must  be  a  Judge 
of  the  Court 
out  of  which  the 
process  issued : 
the  insolvent 
must  have  been 
an  custody  in 
1795, 

The  goods  of 
an  insolvent  dis- 
charged under 
this  act,  acquir- 
ed after  the  dis- 
|  charge,  are  not 
liable  to  be 
seized  under  ex- 
ecution for  debt 
due  prior  to  his 
discharge. 


T: 


faxwell  versus  Kerr, 


HE  Insolvent  acts  of  1795  required,  1st,  That  si 
Judge  of  the  Court  out  of  which  the  process  issued,  on 
which  the  insolvent  was  arrested,  should  be  the  dis- 
charging Judge.  2d,  That  the  person  discharged, 
should  have  been  in  custody  in  the  year  1795.  kjieri 
facias  issued,  and  the  goods  of  the  insolvent  were  seized* 
The  insolvent  obtained  a  conditional  order  to  set  aside 
the  execution,  on  the  principle,  that  these  goods  were 
acquired  after  his  discharge,  and  so  not  liable.  The 
Counsel  for  the  plaintiff  conceded  this,  but  objected  to 
the  validity  of  the  discharge,  inasmuch  as  the  discharge 
was  not  by  a  Judge  of  the  Court  out  of  which  the  pro- 
cess issued,  and  also  that  he  was  not  in  custody  on  the 
•—  day  of  ■  1 9  1795,  as  required  by  the  Insolvent 

act. 
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T: 


Flanigan  versus 


HIS  was  a  replevin  cause,  and  it  was  moved,  on 
behalf  of  the  defendant,  to  set  aside  the  judgment,  by 
default,  and  pleadings  in  an  avowry,  on  such  terms  as 
the  Court  should  think  right.  The  ground  of  the  mo- 
tion was  the  defendant's  ignorance  of  the  law,  and  what 
ought  to  have  been  .done,  and  was  sworn  to.  But  as 
there  was  a  trial  lost,  the  Court  refused  the  motion, 
without  costs. 


Where  a  trial 
has  been  lost, 
the  Court  will 
not  set  aside  a 
judgment  and 
pleadings,  on  af- 
fidavit of  the 
ignorance  of  the 
defendant  as  to 
law,  and  what 
ought  to  bay$ 
been  deae* 


KING'S   BENCH. 


King  versus  Kerons. 
T  the  commission  of  Oyer  and  Terminer,  a  man   it  is  a  contempt 

J  of  the  Court  of 

was  found  guilty  of  having  forged  notes  in  his  posses-  King's  Bench, 

.  &         &  i  -    punishable  by 

sion,  knowing  them  to  be  forged,  which  is  made  an  of-  tine,  for  a  she- 
fence  by  act  of  Parliament,  and  he  was  sentenced  by  the  into  effect  a  sen- 
Court   (Mr.  Justice  Chamberlain  and  Mr.  Justice  Day)  eTbytfie  Court 
to  be  whipt.     The  first  day  of  this  Term,  Mr.  Justice  c 


Chamberlain  informed  the  Court  that  the  sentence  had 
not  been  carried  into  execution,  and  that  the  man  had 


Terminer;  they 
will  act  on  the 
information  o£ 
one  of  the 
Judges  of  the  _ 

not  been  whipt.     Mr.  Sheriff  Cash  informed  the  Court,  Court,  and  will 

1  i  m     fine  on  such  m- 

and  produced  the  certificate  of  the  physician  of  the  pri-  formation. 

L     *  k  The  sickness 

of  the  criminal, 
and  that  it  would  cause  his  death,  is  no  justification  for  the  Sheriff  not  acting,  and  car- 
rying it  into  effect;  he  should  have  applied  to  the  Lord  Lieutenant,  or  the  Judges.  But, 
though  no  justification,  yet  an  affidavit  of  sickness,  and  that  the  Sheriff  did  not  act  in  con- 
tempt of  the  Court,  is  a  ground  to  reduce  the  fine.  If  a  criminal  be  not  punished  accord- 
ing to  his  sentence,  on  the  day  ordered,  the  Court  of  King's  Bench  will  grant  a  habeas  to 
bring  him  up,  and  will,  when  brought  up,  appoint  a  day  for  the  execution  Here  the  fine 
imposed  was  a£500,  for  not  whipping  a  man  pursuant  to  his  sentence,  but  was,  on  affidavit, 
•  educed  to  £25.  A  man,  found  guilty  of  having  forged  notes  in  his  possession,  knowing; 
dj^m  to  be  fwged,  was  sentenced  to  be  whipt,  under  the  statute,  &c» 


3  F 


; 
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son,  that  the  prisoner  was  so  ill  of  a  fever,  on  the  day 
appointed  for  its  execution,  that  it  would  have  caused 
his  death.  The  Court  paid  no  attention  to  this  state- 
ment, and  fined  the  Sheriff  s6  500.  However,  upon 
affidavit  of  the  facts,  as  stated,  and  that  it  was  not  in 
contempt  of  the  Court,  they  reduced  the  fine  to  £  25. 
The  Sheriff  ought  to  have  obtained  a  delay  from  the 
Lord  Lieutenant  or  from  the  Judges.  The  prisoner 
4$k.  was  afterwards  brought  up,  by  habeas  corpus,  which  the 

Attorney  General  had  obtained,  in  order  that  a  day 
might  be  appointed  to  carry  the  sentence  into  execution^ 
and  which  was  accordingly  done. 


Coke  versus  James. 

tibeky  granted  -Ltf  BERTY  granted  to  sue  out  a  scire  facias  to  revive 
to  sue  but  a        a  judgment  obtained   in  the  year  1768.     Interest  had 

scire  facias  to  «*      o  J 

revive  a  j-udg- .  been  regularly  paid,  in   1787.     They  had  then  settled* 

snentof  1768,  &  J    r       '  *  . 

interest  having    and  had  executed  a.  new  bond  for  the  arrears  ot  m- 

Jbeen  paid  in 

1787  by  anew      tee&t. 

bond, 


Anonymous. 
judgment,  as  in     i   HERE  must  be  a  motion  in  open  court  to  enter, 

case  of  a  non-        "^"  .  , 

suit,  three  terms  UD  iudgment,  as  in  case  of  a  nonsuit,  where  three 

fiaving  elapsed         tr    J      a  ^  •    •      j 

aince  issue  join-  terms  have  elapsed  after  issue  joined 

ed-,  must  be  on 
-motion  in  open 
court.   ' 
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Anonymous. 

A.  Conditional  order  cannot  be  made  absolute,  un-  To  make  a  con- 
ditional ordei- 
leSS  there  be  a  certificate  from  the  officer,  of  no  cause  absolute,  there 

must  be  a  cer- 

having  been  shewn  ;  there  should  also   be  a  notice  and  tificate  from  the 
an  order  to  discharge  said  conditional  order,  before  the  cause  been 
conditional  order  can  be  discharged.  To  discharge  a 

conditional  or- 
der, there  must  be  a  notice  to  discharge  it. 


Anonymous. 
JltJlOTION,  on  behalf  of  the  defendant  in  a  replevin  in  replevin,  the 

.  -lTTi        01       'mi  1  kail  bonds 

suit,  that  the  Sheriff  and  Under- Sheriff  do  make  up  should  amount 
the  recordari,  and  amend  the  return,  or  deliver  up  the  value  of  the~ 
bail  bond  entered  into  by  the  plaintiff,  in  replevin,  and  itseems  that 
his  sureties,  on  the  writ  being  allowed.  iUeS  ^"distress 

Court. — As  the  plaintiff  in  replevin  has  made  default,  and  may  be  ex- 
let  the  Sheriff  deliver  up  the  bonds,  on  being  paid  his  j^inj^  ^U^f 
costs.  Jt«    ■ .     . 

If  plaintiff  in 

The  Sheriff  took  two   bonds ;  the   amount  of  both  replevin  make 

1111  ill  i  /*i  i  i«i  default,  the 

should  be  treble  the  value  of  the  goods  replevied.  Court  will,  on 

rr,|  •  rv»          1     •         •  j    motion  of  de- 

X  he  returning  officer  being  in  court,  was  examined  fendant,  direct 
how  he  ascertained  the  amount  of  the  bond ;  and  he  bJng  p^  hi§ 
swore  that  he  valued  each  article  at  more  than  it  was  J™  r  ur  th? 

woun«  defendant, 
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Sir  Richard  Kellet,  Assignee,  versus  Coke. 
tvhere  persons      A  HIS  was  an  action  of  trover.     The  assignees  had 

sue  in  autre  .  . 

droit  in  trover,  not  positively  sworn  that  the  goods  were  the  property 
they^beLve  the  of  the  bankrupt  ;  but,  it  was  contended,  in  support  of 
thePpersorfs  in  the  affidavit,  that  the  rule  requiring  a  positive  affidavit 
Sey^ue^fsuf.  °^  ^e  cause  °f  action,  in  order  to  hold  to  bail,  does  not 
fieient  to  bold     apply  to  those  cases  where  the  plaintiff  sues  in  autre 

the  defendants        rr  J  sr 

to  special  bail.    droit .  jn  those  cases  it  is  sufficient  to  swear  that  the 

In  the  case  of  a 

bankrupt,  if  the  belief  the  property  belongs  to  those  persons  in  whose 

bankrupt  will         .,,..,.  ~  7  j      i  •       -       i_  r 

not  swear  to  the  right  they  sue,  is  sufficient,  and  this    is  the  case  of 
swearing  on  be-  assignees,  executors,  &c.  and  was  so  determined  in  the 
signees/is  suf-    case  of  Skeldon  v.  Baker,   p.  84.     But  the  plaintiffs 
fbTparty tobaii.  must  swear  that  they  believe  the  debt  to  be  still  due. 
So  also,  in  the  case  of  Barclay  and  others,  assignees  of 
John  and  Copeland  Styles,  bankrupts,  against  Hunt. 
There  the  bankrupt  refusing  to  make  the  necessary  af- 
fidavit* the  affidavit  of  the  assignees.,  that  they  believed 
said  debt  was  due,  and  still  remains  owing,  was  hel4 
sufficient. 


n 


Cums  versus  Blakeney, 


Replevin  for       JL^EPLEVIN  for  cattle  taken  and  distrained,  judg- 
taking  and  dis-    ment   by  default,  an  inquisition  held  to  ascertain  the 

training  cattle,  ^  .  \ 

judgment  by       damages  of  the  plaintiff;   verdict  for  £50.    It  was 

default  in  an  in-  ~      .  ,  v  !  . 

quisition  held     moved  to  set  this  finding  aside,  as  extravagant  and  ex- 
jury  are  only  to  eessive.    The  cattle  had  been  taken  in  distress,   and 
damages  for  the  were  kept  only  one  hour  in  the  pound ;  the  defendant 
trammg^and  no,  na(*  made  repeated  overtures,  and  offers  of  amends. 
|njuryquentlal  Court, — In  an  inquisition  for  damages  in  replevin, 

no  consequential  injury  can  be  given  in  evidence ;  the 
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Jury  are  to  decide  only  on  the  damages  arising  from 
the  taking  and  detaining,  &c. 


M 


Anonvmous. 
R.  Pennefather  contended,  that  where  the  de-  After  a  judg- 


ment  in  eject- 

fendant  comes  to   redeem,  in  case  of  a  judgment  by  ment  in  the 
default,  for  non-payment  of  rent,  the  defendant  Jias  no  for  nonpayment 
right  to  be  present,  as  the  costs   to  be  paid   are  the  deeming  is  mere 
costs  between  attorney  and  client ;   that  is,  the  costs  ^h" costs  to rbe" 
which  would  be  taxed,  the  plaintiff's  attorney  against  £^*^  £e- 
his  client.     The  redeeming  is  mere  matter  of  form,  on  tween  attorney 
paying  these  costs,  and  the  arrears  of  rent.  £he  ful1  costs  of 

^T  ,.  plaintiff,  as  be- 

Curia. — Not  the   costs  between  attorney  and  client,  tween  party  ana 
but  the  full  costs  of  the  plain  tiff,  between  party  and  party  ascertained^ 
only,  to  be  ascertained  in  the  presence  of  the  defendant ;  the  defendant? 
all  the  costs,   which  the  officer  will  tax  against  the  de- 
fendant, that  the  plaintiff  has  been  put  to. 

Mr.  John  Ball— The  Court   of  Common  Pleas  de-  ^edfthat^e 
cided  otherwise ;  they  thought  that  the  words   in   the  Common  Fleas 

'  J  °  had  ruled  the 

statute,  "  full  costs,"  meant  a  liberal  taxation  in  favour  words,  Full 

Costs,  to  mean 

of  the  lessor  of  the  plaintiff,  and  meant  all  the  costs  the  the  costs  be- 

!••/¥»  tit  i  •  tween  attorney 

lessor  of  the  plaintiff  was  liable  to  pay  his  attorney.  ana  client.  ' 


Anonymous. 

M  .  Court  Will  not 

R.  Burton  moved,  that  service  of  an  ejectment  substitute  ser- 

.  .  .  i     n      i  i  i    •    x-cc  vice  on  a  tenant 

on  the  tenants  in  possession,  and  alt  whom  the  plaintitt  tor  life  residing 
knew  or  believed  in  this  country  had  title,  should  be  the  facts  will 

'    '  warrant  the 

plaintiff  in 
•wearing,  and  does  swear  that  he  does  believe  that  he  had  absconded,  to  avoid  the  service 
of  it.    To  entitle  an  affidavit  made  abroad,  to  be  read,  it  must  be  made  before  a  person 
properly  authorised  to  take  it,  and  in  his  hand- writing. 
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sufficient.  The  person  who  had  the  freehold  was  tenant 
for  life,  and  resided  abroad,  in  one  of  our  East-India 
settlements  ;  that  he  had  no  place  of  residence  or  abode 
here,  or  any  where  else. 

Court.— That  is  not  sufficient ;  it  will  not  do.  If  you 
Lad  applied  at  Leadenhall-street,  you  might  have  been 
informed  where  he  was. 

Judge  Doxsones . — No  service  of  this  kind  shall  be  al- 
lowed, unless  the  facts  will  warrant  the  plaintiff  in  swear- 
ing he  had  absconded.  Impey's  Practice,  5S6.  Tid's 
Practice,  408. An  affidavit  in  this  cause  was  object- 
ed to  be  read,  as  having  been  made  abroad ;  and  the 
case  of  Dolmer  versus  Bernard,  7  Term  Reports,  251, 
was  cited,  where  the  Court  admitted  an  affidavit,  made 
before  the  chief  magistrate  of  the  Isle  of  Man,  to  be 
read,  on  its  being  sworn  that  it  was  his  hand-writing. 
Jn  the  case  of  Nesbit  and  Pyne,  the  Court  would  not 
fcold  to  special  bail,  on  an  affidavit  in  Ireland,  because 
it  had  not  been  sworn  that  no  tender  had  been  made. 
Affidavit  made  in  Scotland  or  Ireland  will  be  admitted 
here,  (in  England)  if  made  before  one  authorised, 
in  his  hand- writing,  which  is  to  be  proved  by  affidavit. 


Anonymous. 


.MR.  M'Clelanb  moved  for  a  writ  of  habeas  corpus, 
on  behalf  of  one Maulton,  to  bring  him  up  to 


The-  Cowrt  of 
King's  Bench 
will  not  make 

ga©ferto  give  a    this  Court,  and  that  the  magistrate  who  committed  him 

copy  of  the  war-     «.':'",",  ,  .  0 

not  ©f  commit-  should  return  the  examinations,  &c. 

Before  the  Court.— -Let  there  be  a  rule  on  the  magistrate  to  re- 

curs issued       turn  ||ie  examinations,  that  we  may  see  if  it  is  a  bailable 

a  habeas  corpus  '  " 

to  bring  up  the 

fj^fyof  a  person   committed  on  informations  by  a  magistrate,  they  made  a  rule  on  the 

Magistrate  to  return  the  information si  in  order  to  see  if  the  offence  was  bailable. 
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offence ;  and  this  will  save  you  both  the  trouble  and 
expense  of  bringing  the  man  up.  We  cannot  make  a 
rule  on  the  gaoler  to  give  a  copy  of  the  warrant  of  com- 
mittal. 


CHANCERY. 


Anonymous. 
JL  F  an  administrator  dies  before  completing  a  sale  that  Jf  an  a^mink* 

i  .  ,  ,  ,..  tt«  trator  dies  be- 

iias  been   agreed  on,  the  administrator  de  boms  non9  fore  he  has 

i    ,i    i  11    j    ,  ./,  f.  c   .i       completed  a  safe 

snail   be  compelled  to  a  specific   performance   or  the  agreed  on,  the 
agreement.    3  Pere  Williams,  300,  7  Durnf.  and  East,  ^"nif^ 

2  go  shall  be  com- 

pelled to  a  spe« 
cific  perform- 
ance, 


Mi 


Anonymous* 


R.  Standish  O'Grady  argued,  that  as  an  officer's  Officers  half  pay 
half  pay  or  his  full  pay  cannot  be  assigned,  as  they  are  cannot  blS*- 
a  reward  for  services,  so  neither  can  a  voluntary  pension  rewaf d  fol"5  * 
at  will  be  assigned,  for  the  same  reason,  being  given  as  gSrt^aa  a 
a  reward  for  services.     3  Term  Reports,  683.  i^Ki^ 


T 
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EXCHEQUER. 

Anonymous. 


The  Jtiristiction    JL  HE  38th  Geo.  3,  empowers  the  Court  of  Exche- 

given  to  the  .  .        r  .  .  ,  ' 

Court  of  Exche-  quer,  on  petition  from  persons  in  actual  custody,  under  a 
©f  the  Js^ea  3.  green  wax  process,  personally  to  examine  and  dis- 
&2£t  »■  charge  the  prisoner. 

de^Seenwax""  Court  were  of  opinion  that  this  act  gave  them  another 
process,  on  pe-   jurisdiction,  exclusive  of  their  being  the  Commissioners 

tition,  is  exclu-  J  ° 

sive  of  their  be-  0f  Reducements.     Let  the  prisoner  be  discharged,  on 

ing  Commissi-  *  ° 

oners  of  reduce-  entering  into  a  recognizance  to  appear  and  answer  the 
complaint,  &c.  for  which  he  has  been  arrested. 


Anonymous. 

XtJlR.  Guiness  moved,  that  the  Serjeant  at  Arms  do 
niade^ruie  for  attend  here,  in  order  to  be  committed  to  close  custody, 
Armsetoattend,  for  not  bringing  in  the  body  of  a  man,  who,  on  his  mo- 
committed  into  *10n  on  tne  ^ast  day  of  the  last  Term,  was  ordered  to  be 
Sn^heVody  brought  "P  the  first  day  of  this  Term ;  and  also,  that 
of  a  man  in      leaving  this  order  at  the  house  of  the  Serjeant  at  Arms, 

Court,  pursuant  &  J 

to  order.  mav  be  sufficient,  as  it  was  impossible  to  serve  it  per- 

T»e  Court  also  J  x  * 

substituted  the    sonally  on  him,  he  keeping  himself  out  of  the  way,  to 

service  of  this 

order,  by  leav-  prevent  service. 

ing  it  at  the 
Serjeant  at 
Arms'  house, 
upon  an  affidavit 
that  he  could 
jiot  be  served 
personally* 


The  Court  of 
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Anonymous* 

J\.  Verdict,  finding  assets  to  have, come  to  the  ad-  ^ouicT n^? mf- 
fninistrator's  hands,  set  aside.     The  Judge  had  called  fer  an  admiais- 

°  trator  to  make 

on   the   Jury  for  the  schedule  of  the  assets   they  bad  an  affidavit  of 

.  *  wliat  debt  swere 

found;  and  it  appeared,  that  several   of  those  articles  due,  what  not. 
contained  in  the  schedule  so  found,  was  wrong ;  some 
of  them  not  being  paid. 

Mr.  Saurin*-~on  behalf  of  the  plaintiff,  proposed  that 
the  defendant,  administrator,  should  make  an  affidavit 
of  what  articles  he  ought  not  to  be  charged  with. 

Court. — We  will  not  suffer  this ;  we  have  no  idea  of 
examining  the  defendant  on  oath,  in  a  Court  of  Law. 


Pignero  versus  Smyth/ 

xa^CTTON  for  slander.     The  plaintiff  has  a  right  to  in  slander,  the 

-.        j  .  ,.  ,  ,  i  •    i  plaintiff  has  a 

take  nis  verdict  on  any  count  he  pleases,  at  the  trial,  right  to  take  his 

which   his  evidence  supports.     The  verdict  had  been  everwunt  he  " 

entered  generally  on  all  the  counts,  and   the  phintiff  Snce^upi1;* 

applied  to  the  officer  to  enter  the  verdict  on  the  postea,  f^ehastaken 

on  the  third  count  only.     The  officer  refused  to  do  so;  a  general  yer- 

J  diet,   ana  the 

but  gave  the  postea  to  the  plaintiff's  attorney,  that  he  merits  are  with 

.    °  *  r  J*  him,  the  „ourt   \ 

might  enter  it,  as  it  should  be  settled  by  Counsel;   and  will  admit  him 

to  amend  the 

it  now  was  moved  to  amend  the  postea,  by  entering  the  postea,  by  en- 

verdict  on  the  third  count  only  ;  the  merits  were  with  the  dic^on  any  pVr- 

pfeintlff.     Motion  granted.  ticuferc  ount. 


S  © 
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Argument  of 
Counsel  against 
an  action  for 
money  laid  out 
and  expended, 
to  the  plaintiff's 
use,  by  one 
security  against 
his  companion, 
where  the  mo- 
ney has  been, 
levied  off  the 
©ne„ 


Fin  lay  versus  Ferguson. 


HIS  was  an  action  for  money  laid  out  and  eX* 
pended  by  plaintiff  for  defendant's  use.  The  plain- 
tiff and  defendant  had  executed  a  joint  and  several 
bond,  as  securities  for  A,  who  became  insolvent.  The 
obligee  levied  the  whole  amount  off  the  plaintiff,  and 
the  plaintiff  brought  this  action  against  the  defendant? 
for  an  equitable  contribution.  It  was  objected,  at  this 
trial,  that  this  evidence  did  not  support  the  action. 
The  learned  Judge  who  tried  the  cause,  was  of  opinion 
it  did  ;  and  a  bill  of  exceptions  was  taken  to  that 
opinion. 

Mr.  M^Leland—  for  defendant,  argued  that  it  did 
not  lie  ;  that  the  plaintiff  must  have  recourse  to  Equity 
to  recover,  and  could  not  sue  for  it  in  a  Court  of  Law, 
That  this  case  was  distinguishable  from  the  case  of  a 
surety  paying  for  his  principal ;  there  the  law  raises  an 
assumpsit  in  favour  of  the  surety,  as  in  the  case  of 
Trussaint  v.  Mortinaut,  in  2  Term  Reports,  100,  be- 
cause it  is  a  debt;  a  co-security  has  no  debt  against 
the  other.  In  the  case  of  Hawkes  v.  Saunders,  Cowp. 
289,  assumpsit  was  held  to  lie  for  a  legacy,  upon  a 
promise,  in  consideration  of  assets  j  but  here,  no  pro- 
mise has  been  made. 


The  King  versus 


JLY JL  R.  Going  moved  for  a  certiorari,  to  remove  into* 
this  court  a  conviction  had  before  the  Sessions  of  the 
Peace,   in  the  county  of  Tipperary ;  they  were  con- 


TCertioraH  to  re* 
move  a  convic- 
tion had  before 
the  Sessions  of 
ihe  Peace,  for 

Saving  pike-hand!es,  on  affidavit  that  they  knew  nothing  o£  thenij-  an4  t&a£  ttef  were' 
*wt  found  on  the  &nd&  where  $  was  sworn  they  were  got* 
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victedj  under  a  late  act  of  Parliament,  for  having  pike* 
handles  in  their  possession  ;  they  were  found  guilty, 
because  they  lived  next,  or  near  a  farm,  where  the 
trees,  intended  for  pikes,  had  been  found.  The  men 
convicted  swore  they  knew  nothing  of  them,  &c.  ami 
that  they  were  not  found  on  the  lands  stated. 
Certiorari  granted. 


The  King  versus  Cooke  Otvvay. 

N  attachment  was   moved  for  against  Cooke  Gt-  ^Jg^gJ^ 
way,  a  magistrate  of  the  county  of  Tipperary,  and  the  ftjJ^JgJJJJ 
other  magistrates,  for  not  making  a  return  to  a  cer-  j^s  *Ws  cetv 
iiorari  directed  to  them,  to  return  the  conviction  found 
of  having  the  pike-handles,  &c. 


KING'S   BENCH, 


The  Kins:  versus  Going 


«"* 


JL  HIS  was  an  application,  on  behalf  of  Cooke  Ot-  \&  a"  a^aeh-, 

*  l  .,  able  ofience  to 

way,  Esquire,  for  an  attachment  against  Thomas  Going  offer  to  give  up 

w  *  °  °    the  proceedings 

and King,  Esquires,  magistrates  of  the  county  of  on  a  certiorari, 

°  \  ac.  provided 

lipperary,  founded  on  a  letter  wrote  by  Going  to  Ot-  two  men,  found 

i    "      •        i  rv         i  i  ii       i  i«  guilty  of  a  trans- 

Way,  wherein   he  oiiered    to  drop  ail   the  proceedings  portable  offence. 

had  against  him  in  this  Court,  provided  he  would  suf-  ^npuniaipfii 

fer  certain  persons  to  remain  unmolested,  who  had  been 

found  guilty  at  the  sessions  of  the  peace  of  the  county 

of  Tipperary,   of  a  conspiracy  to  murder  him   and  his 

corps,  endeavouring  to  abuse  the  process  of  this  Courts 

to  x'ender  nugatory  a  sentence  of  the  session*. 
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Mr,  Btishe  stated,  that  Mr.  Otway  had  been  a  magife 
trate  of  the  county  for  twenty-six  years  5  that  thi& 
county,  since  the  rebellion,  had  been  much  disturbed* 
and  particularly  latterly ;  that,  in  consequence  thereof* 
Sir  Charles  Asgill,  the  General  commanding  in  that 
district,  had  issued  repeated  orders  to  all  the  magis- 
trates, and  captains  of  corps,  to  take  up  all  suspectedf 
persons  \  that  a  number  of  trees,  for  pike-handles,  had. 
been  cut ;  that  information  had  been  given  by  one> 
Hough,  to  Mr  Otway,  of  the  meeting  of  a  vast  num- 
ber of  people,  for  the  purpose  of  murdering  Mr.  Ot- 
way, and  his  corps  of  yeomanry  ;  that,  in  consequence? 
of  this  information,  he  apprehended  Halvert,  Geering, 
and  others,  sitting  in  a  committee  of  United  Irishmen. 
Of  this  offence  they  were  convicted  at  the  petty  ses- 
sions, and  sentenced  to  transportation.  They  were, 
afterwards,  tried  by  court-martial,  for  a  conspiracy  to 
murder  Otway,  and  found  guilty.  That  Hough  was 
produced  as  an  evidence  against  them  ;  that  Going,  on 
the  trial,  swore  he  did  not  believe  him  credible  in  a 
court  of  justice,  on  his  oath,  as  informations  had  been 
lodged  before  Mr.  Going  and  Mr.  King,  of  his  (Hough) 
having  cut  those  trees  himself,  on  purpose  to  deceive 
the  inhabitants,  and  charge  them,  or  those  obnoxious 
to  him,  with  the  offence.  These  informations  hadl 
never  been  returned.  He  gave  an  excellent  character 
to  Geering,  stating  his  reason  to.  be,  because  Geering 
had  formerly  been  an  United  Irishman  ;  and  on  being 
remonstrated  with,  entered  into  a  bond,  or  recogni- 
zance, for  his  good  behaviour,  which  he  had  never  for- 
feited. These  informations,  or  bonds,  or  recogni* 
zances,  had  never  been  returned.  The  men  were  found 
guilty.  Mr.  Going  wrote  to  Mr.  Otway,  that  he  in- 
tended to  prosecute  Hough.     Otway  took  recognizances 
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from  Hough,  for  his  appearance  at  the  assizes,  a  day 
or  two  before  their  commencement.  Hough  was  taken, 
and  imprisoned  at  Twavelick ;  his  recognizance  was 
estreated  ;  the  other  man,  who  was  to  prosecute  Geer- 
ing,  was  carried  into  the  county  of  Clare.  Both  these3 
men,  Halvert  and  Geering,  were  living  in  the  house  of 
Going.  Hough  and  the  other  man,  were  thus  pre- 
vented from  attending  at  the  assizes  ;  and  yet,  Going 
accused  Otway  for  not  producing  those  men,  according 
to  their  recognizance.  The  present  motion  was,  there- 
fore, grounded — first,  because  Going  did  not  return  the 
informations  he  acknowledges  he  took — secondly,  for 
taking  a  recognizance,  and  not  returning  it— thirdly, 
kidnapping  Hough  ,  that  he  acted  thus,  with  the  intent 
of  having  Otway  murdered  ;  that  Otway's  yeomanry 
had  found  the  pike-handles  ;  that  they  took  up  the  next 
inhabitants  to  the  land  where  the  trees  had  been  cut, 
and  found,  and  had  committed  them  to  Nenagh  jail. 
They  were  tried,  under  the  act  of  Parliament,  by  the 
Sessions,  and  convicted ;  and  imprisoned,  till  the  J.  5 
penalty  was  paid. 

Court. — Take  a  conditional  order. 

But  Mr.  Otway  dying,  it  fell  to  the  ground. 


Anonymous. 

R.  Pennefather  moved  for  a  rule  on  the  General    if  the  Court 

.    xt         r^  i  i  i    .    •  •  issue  a  certio- 

at  iNew  Cjeneva  barracks,  to  detain  certain  persons,  or-  rari  to  remove 

dered  for  transportation  by  the  Court  of  Sessions  for  the  of^rTn^traSs 

county  of  Tipperary,  till   the  return  of  the  certiorari,  wtfgramanite 

which  had  issued,  on   the  motion  of  Mr.  Goino\  ante  f"r  dtI.ainir'? 

page  406,  to  remove  the  proceedings.  country  till  the 

a  o  certiorari  is  re- 

turned 
*  Observe  the  lepal  manoeuvre.    Otway,  whose  murler  they  were   found  guilty  of  con- 
juring, was  clei.d.' 
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Devint  versus 

Xvieetment  for  H 

non-payment  of  JL  HIS  was  a  motion  to  set  aside  a  judgment,  obtain 
ceedings  were  ed  in  ejectment  for  non-payment  of  rent,  for  irregula- 
S^nameof  Ylty>  ana*  f°r  an  attachment  against  the  plaintiff's  attor- 
ney1 with onfki s  ney#  ^ne  irregularity  complained  of,  was,  that  these 
leave.   There     proceedings  had  been  carried  on  in  the  name  of  another 

was   no  name       *  ° 

signed  to  any     attorney*  who  disavowed  his  having  given  him  leave  to 

affidavit,  though  J  °  ° 

the  attorney  is     use  it.     Also,  there  was  no  attorney's   name  signed  to 

allowed  2s.  6d.  __  ,      .  _        ,  uvt*  *°'n 

for  so  siting,  any  affidavit,  though  they  are  allowed  2s.  6d.  ior  so 
had  been  offered  affixing  their  name.  The  plaintiff's  attorney,  Mr. 
coition  o6f  the  Allum,  had  also  used  some  deceptions  to  obtain  it  \  and 
CouTt6  refused  a  tnere  were  some  unusual  hardships  in  the   defendant's 

motion  to  set       case 
aside  this  judg- 
ment, &c.  and        Court.-—  This  application  is  not  made  till  a  year  after 

for  an  attach-  f, 

ment  against      the  habere  had  been  executed,    After  so  long  an  acqui- 

ihe  attorney,  ,  m  K     ° 

as  a  year  had  escence,  we  will  not  disturb  it,  even  though  the  money 
the  execution  of  had  been  offered  before  the  exe«ution  of  the  habere* 

the  habere. 


Jemison  versus  ileilly. 

&nl££?>{£*  JL  HE  Court  of  Common  Pleas  decided,  that  in  the 
Igii  have  until      case  Gf  a  bankrupt,  the  bail  have  till  the  quarto  die  pos£ 

the  quarto  die  L  *  * 

post,  after  the    after  the  return  of  the  second  scire  facias*     Bail  given, 

return  of  the  ,  .  u  ° 

second  scire        a  ca.  sa.  issues  against  the  principal  j  before  its  return,  a 

facias,  if  a  com-  .     .  c .        . 

mission  of  bank^  commission  o\  bankruptcy  issues  ;  his  surrender  to  them 
against  the  prin-  h  a  good  discharge  ;  aliter,  if  the  bankruptcy  happens 
Jmngof^ca^a.  after  the  ret  urn  of  the  m*  sa,  it  is  not  then  sufficient^ 
mum^his^ur-    nor  can  il  be  Pleaded  to  the  scire  facias. 

render  to  the 

Commissioners  is  a  good  discharge   of  the  bail,    and  may  be  pleaded  by  them  to  a  seke, 

facias  against  them  j  aliter,  if  the  bankruptcy  happens  after  the  return  of  the  ca,  sa. 
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Knap  versus  3 *. 

IvJlOTION  to  enter  judgment  on  a  bond,  on  affidavit 
that  the  whole  principal  was  due,  and  that  the  interest 
had  been  regularly  paid.  There  was  no  notice  served 
on  the  obligor* 

Court.—-  We  will  make  no  rule,  as  youhave  not  served 
notice ;  he  might  come  in,  and  oppose  it ;  yoii  must 
declare  on  it,  unless  you  give  him  notice. 


Court  v?ill,  oa 
motion,  enter 
judgment  as  on 
a  bond,  on  af- 
fidavit of  the 
whole  principal 
being  due,  and 
interest  regular- 
ly paid,  and  no- 
tice served  on 
the  obligor;  if  no 
notice  be  served 
on  the  obligor, . 
the  obligee  must 
declare  on  it. 


In  the  Matter  of  Fleming,  an  Insolvent* 


HE  Insolvent  act  of  George  3,  allows  persons  in 
custody,  on  petition,  to  a  superior  Court,  and  assigning 
over  all  their  effects  to  an  assignee,  for  the  benefit  of 
their  creditors,  to  be  discharged  j  and  any  of  the  credit 
tors  may,  by  petition,  complain  of  any  fraud.  The 
Court  shall,  thereon,  order  ail  the  parties  to  come  before 
them,  and  administer  justice.  Here,  the  petition  was 
on  behalf  of  the  insolvent ;  and  the  question  was,  whe- 
ther his  petition  gave  the  Court  jurisdiction* 

Court,- — As  he  is  entitled  to  the  overplus,  the  assignee 
is  only  a  trustee  for  him  ;  and  therefore  we  are  of  opi- 
nion, that,  on  his  petition,  we  have  a  right  to  appoint  a 
new  assignee,  the  former  one  having  died  without  an 
heir  or  representative,  and  give  the  insolvent  an  oppor- 
tunity of  seeing  that  his  property  hag  been  properly 
managed. 


An  Insolvent 
under  the  act  of 
Geo.  3.  being 
entitled  to  a 
surplus  of  his 
property,  his 
petition  will 
give  the  Court 
jurisdiction  to 
appoint  a  new 
assignee,  the  old 
one  having  died 
without  heir  op 
representative, 
to  give  him,  an. 
opportunity  of 
seeing  that  his 
property  is  pro- 
perly managed^ 
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Anonymous  versus  Jones. 

Plaintiff  obtains  m  LAINTIFF  marked  a  fiat  for  crim.  con.  and  his 
defendant  for  attorney  had  offered  to  accept  of  common  bail ;  and  it 
offers  t^acTept  was  agreed  to  by  one  Ford,  on  behalf  of  the  defendant, 
bail?  one  F.  an  Jones.  Ford  now  moved  the  Court,  that  the  service  of 
attorney,  said      fae  rule  for  declaring  on  common  bail,  might  not  be 

he  would  agree  °  *         © 

thereto  on  be-    substituted  on  him,  as  he  had  no  warrant  from  the  de- 

half  or  defen- 
dant. Plaintiff     fendant  to  appear  for  him. 

obtains  a  rule 

Sonf118  Court.-- Mr.  Jones  can  have  no  interest  of  his  own  ia 
dedarinf°on        making  this  motion  j  therefore,  refuse  the  motion,  with 

common  bail         costs. 
F.  now  applied 
to  discharge  the 

rule,  as  he  had  no  warrant  of  attorney  from  defendant.  Refused,  with  costs,  as  this  applica- 
tion could  not  be  made  on  his  own  account. 


Dormer  versus  Whaley. 

Joint  bond, and  J|j$ARNARD  and    Whaley  had  entered  into  a  joinf 

England  against  bond,  conditioned  for  the  payment  of  an  annuity.  There 

and  reversed  was  judgment  in    England  against  Barnard,  and  this 

brought0*1  the  °  judgment  had  been    reversed,   on   error.     Mr.  Whaley 

Sf twf  an°uf-  novv  applied  for  time   to  plead,  on  account  of  the  diffi- 

S^SSSSty  cultyofpleading. 
of  pleading,  as        Court.     Refuse  the  motion, 

to  grant  time  to 
the  other 
obligor  sued  here. 


Kino;  versus  Fitzgerald. 

Court  of  King's  X  N  the  matter  of  George  Fitzgerald,  Mr.  Guiness 
grant  ahabeas  moved  for  an  habeas  corpus,  directed  to  the  gaoler  of 
maTSunksas       Wicklow,  to  bring  up  the  body  of  said  Fitzgerald,  in 

there  be  an  af- 
fidavit of  an  application  to  the  gaoler  for  the  cause  of  his  detention. 


drder  that  he  may  be  discharged,  on  bail>  grounded  on 
the  affidavit  of  a  third  person,  that  he,  the  said  George 
Fitzgerald,  was  taken  during  the  last  assizes,  and  con- 
fined, as  deponent  believes,  without  any  information 
whatsoever  being  lodged  against  him  before  any  magis- 
trate, and  that  he  is  still  detained  without  any  warrant. 

Court. — You  can  take  no  rule,  as  you  have  no  affi- 
davit of  an  application  to  the  gaoler  for  the  cause  of  his 
detention. 


KING'S  BENCH, 


Anonymous* 

V^rN  ejectment  brought  in  the  Exchequer^  the  plain-  Plaintiff  in 
tiff  was  nonsuited.     He  brought  a  second  ejectment  in  smtecThf  the"' 
Banco  Uegisy  without  paying  the  costs  of  the  first.  Chequer*  pro- 

Court.— Stay  the  proceedings  till  the  costs  of  the  first  fn^turtof 
ejectment  are  paid.  King's  Bench, 

f  *  in  an  ejectment 

brought  there, 
without  paying  the  costs  of  the  first,  till  the  Exchequer  costs  were  paid. 


Anonymous. 


J^CIRE  Facias  to  revive  a  judgment  to  heir  and  ter-  ^1'%^^% 

.tenants  of  the  deceased.  tenants  to  re- 

vive judgment. 


*  H 
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A 


nonymous, 


Qunere,  are  the 
co*ts  of  a  re- 
manet  to  be 
dubled  tinder 
the  statutes. 
If  a  matter  has, 
on  reference, 
been  decided 
by  two  counsel, 
Court  will  not 
listen  to  a  mo- 
tion relative  to 
the  matter  re- 
ferred. 


Costs  of  a  Renlanet  in  Trespass. 

HIS  has  been  decided  to  be  dotible  costs,  by  the 
statute.     There  were  two  records.     Two  actions  on  the 
case  were  brought  down  to  the  assizes.     The  plaintiffs 
do  not  proceed,  a  tarde  being  returned  to  the  distringas* 
The  defendant  attended,  at  a  great  expense.  The  causes 
were  brought  down   a  second  time  ;    the  trial  of  these 
were  stopped,  till  the  costs  of  the  former  tarde  were 
paid.     Verdict  for  the  defendant,  who  was  entitled  to 
double  costs,  under  the  statute.     It  was  now  contendedj, 
that  those  costs,  which   had  been   paid,  ought   to  be 
doubled,  they  being  adjudged  costs  under  the   statute. 
But  it  appearing  that  this  matter  had  been  referred  to-v 
two  Counsel,  who  decided   against  the  defendant,  the 
Court   refused   the   motion,  with  costs.      In  6  Viner, 
J347,  it  was  ruled,  that  a  plaintiff,    entitled   to   double 
costs,  concludes  himself,  by  accepting  single  costs. 


Anonymous, 


JUDGMENT,  acknowledged  above  twenty  years5 
upon  a  bond,  conditioned   to  be  paid  in  twenty  years. 

The  obligor  had  died. 
Court. — Serve  notice  on  the  executors,  &c.  and  then 
take  your  rule  for  liberty  to  proceed. 


Judgment  ac- 
knowledged 20 
years  upon  a 

bond  condition-.  This  was  not  due  till  1798. 

od  to  be  paid 

in  20  years,  the 

obligor,  before 

be  proceeds, 

inust  obtain 

leave  of  the 

Court,  on  motion,  notice  of  which  must  be  given  to  obligor's  executors 


j-JL 
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nonymous. 


MOTION  in   arrest  of  judgment,  doe?   not  fall  Motion  in  ar- 

J       o  *  rest  or  jucig- 


within  the  description  of  a  new  trial,  as  the  Court  will,  merit,  may  be 

1  made  at  any 

at   any  time,    prevent  an    erroneous   iudffment   from  time,  is  not 

.     .        J  .     r  J       &  within  the  rule 

being  entered.  of  a  new  trial. 


Anonymous. 

.LfJLR.  M'Nally  moved  for  a  habeas  corpus^  on  the  An  habeas  co:> 
affidavit  of  Henry  Nixon,  to  bring  up  the  body  of  a  issued  on  an 
man   now  confined,   as   Mr.  Nixon  believed,   in  New  £^^■■^35^* 
Geneva  Barracks,   without  any  information,  and  that  confined^ ^ 
the  man  had  not   enlisted  in   either  the  land  or   sea  J^^witho^ 

forces,  warrant  or  in- 

formation. 

Habeas  corpus  granted. 


Anonymous. 
IvJLR.  Barrington  moved   for    an  attachment  foF  Attachment  <m 

motion  for  noi^" 

non-payment  of  costs,  on  a  personal  demand.  payment  of 

costs  on  a  per-* 
Granted.  *onal  demand, 


Anonymous, 
AFFIDAVIT  to   shew  cause  of   bail.      Mr.    Ball  it  is  Oo  objeo 

Hon  to  an  aill— . 

objected  to  the  affidavit,  that  it  was  made  before  a  com-  davit  to  hold 

•        •  ,  oo  '  t()    lnli,>    tllat   *' 

missioner,    who  was  plaintiff's   attorney  m   the  cause,  was  made  qe- 

i   i  •       i  •  i  o    —»  ,     t»  fore  the  plain- 

and  he  cited  in  support  thereof,  Bouaanquet  s  Reports,  ^M  attorney 
where  the  point  was   decided.     On    the  other   side,  it  fr #«wW«w 
was  contended   that  this  affidavit  to  hold  to  bail,  was 
properly  made  j  and  they  cited  Richardson's  Practice, 
lQ  7.5,  where  it  is  laid  down,  that  those  affidavits  mav 
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be  made  before  any  sworn  commissioner,    though  he 
be  an  attorney  for  the  party. 


'S  BE  J 


Court  will  not 
grant  an  infor- 
mation against 
a,,  magistrate, 
for  an   offence 
which  amounts 
to  felony. 
Will  grant  it 
for  extortion. 
Will  not  grant 
It  in  any  case 
where  the 
Crown  prose- 
cutes*, 


The  Kine:  versus  Magee. 

XtJlR.  Solicitor  General  moved  for  a  conditional 
order  for  an  information  against  John.  Magee,  a  ma- 
gistrate of  the  county  of  Wicklow,  for  extortion,  and 
endeavouring  to  extort  a  certain  sum  of  money  from 
a  man  of  the  name  of  Andrew  Byrne*  under  the  threat 
of  bringing  500  soldiers,  and  destroying  the  whole 
place. 

Court* — Take  your  conditional  order.  But  we  are 
doubtful  whether  this  is  not  a  felony  ,  for  if  so,  an  infor- 
mation will  not  lie ,  but  it  appearing  that  the  Attorney 
General  acted  by  direction  of  the  Crown,  they  refused 
it,  as  he  might  file  an  information,  ex  officio* 


Anonvmous. 

A  party  will  be  'Jk  HIS  was  a  motion  for  an  attachment  for  not 
«ompiying°wjth  comptying  with  a  writ  of  replevin.  In  Lord  LifFord, 
a  writ  of  re-      jt  was  a  matter  much  debated,  whether  an  abuse  in  the 

plevin.  * 

.Before  the  re-     return  was  cognizable  in  the  Chancery,  or  in  the  Court 

turn  of  either  a   m        ,      /    ;  °  *  L 

common  law      into  which  the  writ  was  made  returnable  ;  this  is  in- 

or  a  chancery 

replevin,  in  case  tended  of  common  Law  or  Chancery  replevin ;  and  it 

of  an  abuse, 

thereof,    the 

party  may  apply  either  to  the  Court  of  Chancery,  or  to  the   Court  into  which  it  is  made 

returnable.     JBut  after  the  writ  is  returnedj  only  to   the  Court  into  which  it  was  £jfe 

turned.  v  ■  ;•.<<...,.,-     ...".'..  •  ./,...-.        . .-.  .  t  •  .  J. 


was  determined,  that  pending  the  return  of  the  writ, 
the  plaintiff  might  apply  to  either  Court;  but,  after  the 
return,  in  the  Court  only  into  which  it  was  returnable. 


Cornwall  versus  Cole  lough. 

HIS  was  a  motion  to  set  aside  a  nonsuit,  that  had 
taken  place  at  Wexford,  at  the  request  of  the  plaintiff, 
in  an  action  of  assumpsit,  on  the  Judge  admitting  a 
writing,  in  the  nature  of  an  account,  unstamped,  to  be 
used  in  evidence.  2  Term  Rep.  12,  75.  A  party  can- 
not be  nonsuited  against  his  consent. 

Judge  Kelly.— -We  will  not.  The  plaintiff,  by  per- 
mitting the  nonsuit,  has  confessed  he  has  not  made  out 
a  proper  case  to  entitle  him  to  judgment  or  verdict. 
Counsel  have,  said  the  learned  Judge,  misdirected  the 
Jury  ;  if  so,  you  should  have  come,  and  set  aside  the 
verdict ;  it  does  not  appear  to  me  he  misdirected  the 
Jury. 

Mr.  Justice  Finite  cine. — Let  there  be  costs  ;  as,  if  the 
verdict  had  been  in  favour  of  the  defendant,  the  plain- 
tiff would  have  been  concluded  -,  whereas,  by  being  non- 
suited, he  may  bring  it  forward  again  next  assizes. 


If  the  plaintiff 
nonsuits  him- 
self at  the  trial, 
because  he 
thinks  the  Judge* 
has  admitted 
illegal  evidence, 
he  cannot  set 
aside  that  judg- 
ment, and  a 
motion  to  do  so 
will  be  refused, 
with  costs,  be- 
cause, had  there 
been  a  trial,  and 
a  verdict  against 
him,  he  must 
have  been  con- 
cluded, and 
n<;w  he  may 
bring  the  mat- 
ter up  again,  oa 
a  new  trial. 


418 


KING'S   BENCH 


The  King,    at  the  Prosecution 
[organ  John  O'Dvvyer, 


Though  the 
matters  charged 
in  the  affidavit 
of  the  prosecu- 
tor be  answer- 
ed, so  that  the 
Court  would 
not  grant  aji 
information 
thereon,  yet  if 
the  defendant 
will  introduce 
©ther  matters 
in  his  affidavit, 
reflecting  on  the 
prosecutor, 
shewing  a  ma- 
nifest intention 
of  insulting  him 
thereby,    the 
Court  will,  on 
that  ground, 
grant  the  in- 
formation. 


against 
Richard  Radford  Rowe,  Esquire. 

R.  Bushe  moved  for  leave  to  file  a  criminal 
information  against  the  defendant,  for  challenging,  or 
provoking  the  prosecutor  to  fight  a  duel. — Mr.  Bushe 
stated,  that  wherever  the  defendant  met  the  prosecutor, 
he  spit  at  him  ;  that  sometimes  the  saliva  would  alight 
on  his  eyes,  mouth,  nose,  and  various  other  parts  of  his 
body,  and  on  his  clothes  ;  that,  on  one  occasion,  when 
his  face  was  deluged  with  saliva,  the  prosecutor  mildly 
asked  the  defendant,  if  he  meant  to  insult  him  by  such 
conduct ;  and  the  defendant  laconically  replied,  he 
might  take  it  as  he  pleased. 

Doctor  Brown— -shewed  cause  against  the  conditional 
order.  He  stated,  the  defendant,  in  his  affidavit,  in- 
sisted on  his  common  law  right  of  expectorating,  when- 
ever he  felt  it  necessary,  or  pleasant,  so  to  do  ;  but 
admitted  that  the  sight  of  the  prosecutor  added  much 
to  his  expectorations.  He  went  into  the  history  of  the 
entire  life,  &c.  of  the  prosecutor,  and  which  he  repre- 
sented in  a  very  unfavorable  point  of  view  5  he  alsq 
detailed  the  proceedings  of  the  Lawyers'  corps,  in  which 
Mr.  O'Dwyer  bore  a  principal  part.  [See  ante  the 
case  of  the  King,  at  the  prosecution  of  Thomas  Dixon, 
I$sq.  against  Richard  Radford  Rowe,  Esq.] 

The  Court  granted  the  information.  If  Mr.  Rowe  ha$ 
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confined  himself  to  answer  Mr.  O'Dwyer's  affidavit* 
they  would  not,  under  the  circumstances,  have  granted 
an  information  •,  but  the  other  matter  he  introduced, 
we  consider  as  a  fresh  insult,  if  not  amounting  to  a 
direct  challenge,  on  oath  of  the  prosecutor  j  therefore 
disallow  the  cause  shewn,  and  let  the  information  be 
filed. 

This  information  was,  however,  never  filed,  and 
shared  the  same  fate  as  in  Dixon's  case ;  Mr.  O'Dwyer 
being  one  of  those  indicted  by  the  Middlesex  Grand 
Jury.     See  page  335. 


The  King,  at  the  Prosecution  of  James  Boyd, 
Esq.  against  Richard  Radford  Rowe,  Esq. 


The  Information  of  James  Boyd,  of  Wexford,  in  the 
county  of  Wexford^  Esq.  sworn  before  the  Hon*  Robert 
Day,  Esq.  one  of  the  Justices  of  his  Majesty's  Court 
of  King's  Bench  in  Ireland. 


HE  Informant  being  duly  sworn  on  the  holy  Evan- 
gelists, deposeth  and  saith,  that  some  time  in  the  latter 
end^of  the  month  of  September  last,  this  Informant  re- 
ceived, at  Wexford,  a  letter  by  the  post,  which  letter 
was  directed  to  this  Informant  at  Wexford  aforesaid, 
and  is  in  the  words  and  figures  following  ;  that  is  to  say, 
"  Sir,  In  consequence  of  most  impertinent  and  wanton 
observations  applied  by  you  to  me  in  Wexford,  I  was 
necessitated  to  apply  the  epithet  liar,  as  the  only  ade- 
quate retort.  You  insisted  on  my  fighting  you  in  ten 
minutes,  and  notwithstanding  my  ready  acquiescence, 
your  time  has  certainly  elapsed,  and  instead  of  the  con- 
duct of  a  gentleman,  you  behaved  towards  me  as  a  cow- 
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ardly  and  ferocious  bully.  I  am  therefore  not  surprised 
to  have  been  informed,  from  an  authentic  source,  that 
you  have  since  published  a  most  false  and  insulting  de- 
tail of  that  business  ;  I  am  consequently  necessitated  to 
say,  that  such  assertions  are  equally  false  with  your  first 
insult,  and  must  again  apply  the  term  liar  to  you  di- 
rectly and  unequivocally.  I  shall  repeat  this  to  every 
company  and  individual  where  your  insulting  falsehoods 
have  reached  ;  and  lest  you  should  feign  a  non-receipt 
of  this  letter,  I  have  inclosed  copies  of  it  to  Messrs. 
Percival,  Nun,  and  Wilson,  and  others,  who  may  have 

been  prejudiced,  to  my  injury,  by  your  falsehood. 

Richard  Radford  Rowe.  Dublin,  September  23,  King- 
street,  49,  Stephen's-green.  James  Boyd,  Esq*  Wex- 
ford." As  by  the  said  letter  may  appear.  And  this 
Informant  saith,  he  believes  the  said  letter  was  written 
by  Richard  Radford  Rowe,  Esq.  Barrister  at  Law,  or 
by  his  direction,  or  at  his  instance  •,  and  Informant  saith, 
he  never  did  insist  on  the  said  Rowe's  fighting  this  In- 
formant  *,  nor  did  Informant  ever  authorize  any  person 
to  ask  the  said  Rowe  to  fight  Informant ;  nor  did  In-* 
formant  offer  any  sort  of  insult,  or  intend  to  offer  any 
to  the  said  Rowe,  upon  the  occasion  alluded  to  in  said 
letter.  Informant  further  said;  that  about  the  1-1  th  or 
12th  day  of  October  last,  Informant  received,  by  the 
post,  at  Wexford  aforesaid,  another  letter,  which  was 
directed  to  Informant  at  Wexford  aforesaid  ;  and  which 
last-mentioned  letter  is  in  the  words  and  figures  follow- 
ing, that  is  to  say,  "  Sir,  your  letter,  antidated  to  the 
28th  of  September,  and  received  by  me  the  7th  instant, 
both  by  its  purport  and  date  convinces  me,  that  a  coward 
never  wants  pretences  to  excuse  his  infirmity,  or  false- 
hood to  cloak  it.  Your  conduct  to  me  remains  amply 
distinguished  by  both;  as  your  application  to  the  Ge* 
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jieral  of  the  district,  to  save  you,  has,  I  entertain  nd 
doubt,  been  your  own  seeking,,  so  it  is  a  protection  as 
easily  relinquished  as  it  was  acquired.     It  is  not  my  in- 
tention to  continue  any  further  literary  communication 
with  a  person  so  callous  to  every  thing  it  conveys,  and 
therefore  I  shall  terminate   it,  by  assuring  you,  that 
every  epithet  so  justly  applied  by  me  to  you,  shall  be  as 
liberally   re-published   and  repeated  as  your   name  is 
known  and  your  conduct  merits  j  congratulating  you  on 
that  exemplary  want  of  feeling,  which  is  certainly,  in 
the  present  instance,    your  best  personal   protection. 
Richard  Radford  Rowe,  Dublin,  King-street,  Stephen's- 
green,   October  the  8th,   1800  "     And  this  Informant 
saith,  he  believes  the  body  of  the  said  letter  was  written 
by  the  direction  of  the  said   Richard  Radford    Rowe, 
Barrister  at  Law,  above  mentioned,  and  that  the  name 
subscribed  to  the  said  letter,  is  of  the  hand-writing  of 
the  said  Rowe  ;  and  this  Informant  saith,  he  verilv  be- 
lieves  the  said  letters  were  sent  to  him   by  the  said 
Rowe,  with  an  intention,   and  for  the  purpose  of  pro- 
voking Informant  to  fight  a  duel  with  the  said  Rowe,  or 
to  commit  some  other  breach  of  the  peace  against  him 
the  said  Rowe  ;  and  saith,  he  never  did  give  the  said 
Rowe  any  lawful    provocation    for  sending  him   any 
such  letters;  and  saith,  he  heard,  and  believes  the  said 
Rowe  is  now  resident  in  the  city  of  Dublin. 

Sworn  before  me,  this  3d  day  of  November,  1800. 

ROBERT  DAY. 

The  Informant  bound,  under  the  penalty  of  £50,  to 
appear  and  prosecute  at  the  next  Wexford  assizes. 

3  I 


422 


In  indictments 
for  challenges, 
it  is  not  usxial, 
when  the  prose- 
cution is  given 
up,    to  estreat 
the  prosecutor's 
recognizances, 
on  application 
of  the  traverser, 
and  Baron 
George  acted 
on  that  rule, 
though  the  tra- 
verser submit- 
ted that  he  had 
a  right,  when 
the  bills  were 
found,  and  he 
brought  into 
Court,  to  have 
the  transaction 
investigated, 
which  could 
only  be  done,  or 
enforced,  by 
estreating  the 
prosecutor's  re- 
cognizance. 


,On  these  informations  an  indictment  was  found  by 
trre  Grand  Jury  of  the  county  of  Wexford,  consisting 
of  two  counts. — First  count,  for  having,  sent  or  caused 
to  be  sent,  a  certain  challenge  to  said  James,  to  fight  a 
duel.     Second  count,  for  a  libel,  in  writing,  or  causing 
to  be  written,  the  letter  of  23d  September,  set  forth  in 
foregoing  informations,  in  order  to   provoke  the  said 
James    to  fight  a  duel  with    him    the  said   Richard. 
On  the  last  day  of  the  Spring  Assizes,  1801,  Mr.  Ser- 
jeant Chatterton,  who,  presiding  as  one  of  the  Com- 
missioners of  Oyer  and  Terminer,  in  the  Crown  Court, 
finding  there  would  not  be  time  to  try  it,  adjourned  it 
over  to  the  next  assizes. 

Mr.  Bushe- — On  behalf  of  the  traverser,  moved,  that 
the  prosecutor  and  traverser  be  re-bound  to  the  next 
assizes. 

Mr.  Loyd. — I  am  of  counsel,  also,  with  the  traverser. 
I  pledge  myself  to  the  Court,  that  whenever  this  busi- 
ness is  investigated,  it  will  be  found  that  the  traverser 
has  acted  with  the  strictest  propriety,  and  in  a  manner 
reflecting  honor  on  the  profession  he  belongs  to.  That 
he  has  opposed  that  spirit  of  riot,  which  has  unfortu- 
nately raged  in  this  county  for  some  time  past. 

On  the  first  day  of  the  Summer  assizes,  1801,  Mr. 
Bushe  stated,  that  it  having  been  communicated  to 
the  traverser  by  the  prosecutor,  that  there  would  be 
no  prosecution,  it  was  his  duty  to  move  the  Court  to 
call  it  on,  and  to  estreat  Mr.  Boyd's  recognizance. 

Mr.  Baron  George,  who  presided  in  the  Crown 
Court,  declared  he  would  not  go  into  any  misdemea- 
nors till  after  the  felonies  were  tried.- 

After  they  were  disposed  of,  the  case  being  called  on, 
in  its  order, 

Mr.  Driscol  stated,    that  Mr.  Boyd  having  pledged 


423 

his  honor  to  the  grand  jury  not  to  proceed  on  the 
business,  he  would  not  prosecute. 

Mr,  Lysaghty  Counsel  in  behalf  of  Mr.  Rowe,  said 
that  was  not  the  case ;  and  that  the  real  fact  was,  that 
Mr.  Boyd  and  his  friends  were  well  aware  that  an  in- 
vestigation of  the  whole  busines  would  be  the  destruc* 
tion  of  his  character ;  he  therefore  moved,  that  his 
recognizance  should  be  estreated. 

Mr,  Burrowes,  Mr.  Guinness,  $c.  followed  on  the 
same  side. 

Mr,  Baron  George  declined  doing  so ;  declaring,  it 
was  not  usual,  in  prosecutions  of  this  nature,  to  estreat 
the  prosecutor's  recognizance,  when  the  prosecution 
was  given  up. 

The  Traverser  was  acquitted. 


The  following  is  the  form  of  the  Petition,  and  Order 
for  obtaining  a  license  from  the  Crown,  for  King's 
Counsel  to  plead  for  a  Traverser. 

To  his  Excellency  Charles  Marquis  Cornwallis, 
Lord  Lieutenant  General  and  General  Governor  of 
that  Part  of  the  United  Kingdom  of  Great  Britain, 
and  Ireland,  called  Ireland. 

The  Memorial  of  Richard  Radford  Rowe,  Esquire* 

Barrister  at  Law, 
Sheweth, 

That  examinations  have  been  lodged  against 
your  Memorialist,  for  a  pretended  misdemeanor,  said 
to  be  committed  by  your  Memorialist  against  James, 
Boyd,  Esquire. 

That  your  Memorialist  is  advised,  the  aid  and  as- 
sistance of  William  Fletcher  and  Peter  Burrowes,  Es- 
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quires,  two  of  his   Majesty's  Counsel,  will  be  of  the 
greatest  advantage  to  him  on  his  trial. 

May  it  therefore  please  your  Excellency  to 
grant  unto  your  Memorialist  license  for 
each  of  the  said  Counsel  to  be  of  Council 
with  your  Memorialist  on  the  said  trial. 

And  your  Memorialist  will  pray,  &c. 

16th  March,  1801.  Richard  Radford  Rowe. 


By  the  Lord  Lieutenant  General  and  General  Governor 

of  Ireland. 
Cornwallis. 

Upon  consideration  of  this  Memorial,  we  are 
pleased  hereby  to  give  license  unto  William  Fletcher, 
and  Peter  Eurrowes,  Esquires,  two  of  his  Majesty's 
Counsel  learned  in  the  law,  to  be  of  Counsel  for  the 
Memorialist,  Richard  Radford  Rowe,  Esquire,  on  the 
trial  therein  mentioned,  if  they  shall  think  fit.  Where- 
of all  persons  concerned  are  to  take  notice.  Given  at 
Jiis  Majesty's  Castle  of  Dublin,  th^  J  7th  day  of  March* 
1801. 

By  his  Excellency's  command, 

E.  Cooke. 
£  3    2s.    10d, 
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Mulroney,    Sullivan,    and    Wolfe,    versus 

Stackpole. 

J\.  SON  of  Mr.  Stackpole  saw  an  immense  fish,  re-  The  defendant 

,-,.  ,     ,  .  iii  t  j.    swearing,  that  a 

sembling  a  whale,  coming  towards  the  shore;    he  sent  fair  trial  cannot 
for  a  gun  to  his  father  ;  he  shot  the  fish,  and  went  into  Hght  of  ash,  is 
the  water  and  brought  it  out.     Sullivan  and  Wolfe,  te- 


certioran  to  re- 

Hants  of  Lord  Egremont,  insisted  on  Lord  Eoremont's  movethetrial« 
right  to  it,  he  being  owner  of  the  soil.  Informations 
were  given  before  Mulroney,  but  no  warrant  was  issued, 
Mr.  Stackpole  undertaking  for  his  son's  appearance. — 
They  attended  at  the  Sessions ;  no  informations  were 
returned  ;  they  were  adjourned  to  a  small  village.  Mr. 
Stackpole,  the  father,  attended  on  the  bench,  not  know- 
ing that  any  information  had  been  sworn  against  him- 
self. A  Grand  Jury,  it  was  charged,  had  been  packed, 
in  order  to  find  bills.  Mr.  Stackpole  swore  he  could 
not  expect  a  fair  trial  at  those  sessions, 

Motion,   that  the   Court  would  grant  a  certiorari  to 
remove  the  proceedings,  &c.  granted. 


Milvory  versus  Lee. 

JL  HIS  was  a  motion  for  a  certiorari,   to  remove  the  indictment  for 
proceedings  had  in  this  cause  from  the  Recorder's  Court   foreS^Recor- 
into  the  King's  Bench.     It  was  an   indictment  for  an  ofpubUn,6on 
assault  upon  an  officer  of  the  city,  in  the  execution  of  an  ?fficer  $?e 

1  »;  coal  meter)  \n 

his  duty,  and  rescuing  from  him   some  tubs,  being  a  Jhe  execution  of 

0  .  &         his  duty.     A 

certiorari  was 
moved  for  by  traverser,  on  the  ground  that  an  Alderman  is  bail  for  the  officers  prosecut- 
ing; and  that,  by  the  constitution  of  the  court,  two  of  the  Aldermen  must  sit  ;  that  the 
ofli<er,  or  coal-measurer,  is  appointed  by  the  guild  of  Merchants.  The  guild  of  Merchants 
send  32  representatives  to  the  Common  Council,  and  the  Common  Council  elect  the  Al- 
dermen. That  one  of  the  Aldermen  declared  he  would  support  the  officer  1  he  certiorari 
was  refused,  because  the  Aldermen  are  commissioners  to  nit  under  an  act  of  Parliament; 
they  are  judges  on  record,  and  the  Court  will  not  listen  to  any  suggestion  of  partiality  against 
luchJudget,  * 
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measurer  of  coals  ;  it  was  grounded  on  the  suggestion 
that  the  Court  were  concerned  in  interest,  and  could 
not  consequently  divest  themselves  of  prejudice.  The 
constitution  of  the  Court  is  such,  that  two  of  the  Alder- 
men must  sit ;  and  one  Alderman  has  put  in  bail  for  the 
officer,  and  has  made  declarations  that  he  would  supr 
port  him.  Now,  this  officer  is  appointed  by  the  Guild 
of  Merchants  ;  the  Guild  of  Merchants  send  thirty-two 
representatives  to  the  Common  Council,  and  the  Com- 
mon Council  elect  the  Aldermen  ;  so  that  it  appears  the 
Aldermen  are  interested  in  the  event,  and  that  it  might 
happen  that  the  Alderman  might  sit  who  has  given  in 
bail.  The  prosecutor  may  always  have  a  certiorari ;  the 
defendant,  on  cause.     Lord  Raymond,  1451. 

Court — Refuse  it ;  for  the  Aldermen  are  commission- 
ers, to  sit  under  an  act  of  Parliament,  and  we  will  not 
allow  any  suggestion  of  partiality,  &c.  against  a  Judge 
on  record. 


Tooke  versus  Finley, 


Goods  seized      ^j^OODS  were  seized,  by  distress,  for  rent,  and  a& 

for  rent,  and  ^~^  '      k  * 

sold  under  an      terwards  a  writ  of  fieri  facias  comes  to  the  Sheriff,  is- 

execution  or  u        ^ 

fieri  facias,         sue(j  by  a  creditor.     The  Sheriff  seized  the  goods,  and 

delivered  to  the  ^  i 

sheriff  after  the  sold  them,  and  the  landlord   now  applied  to   have  the 

seizure.     The  .  _  ,  .  „,.  _.  ,     , 

landlord  applied  money  paid  over  to  him.      1  he  creditor  suggested  that 
ney  levied  under  there  was  fraud  and  collusion  between  the  landlord  and 

the  execution,       *«•«-«,  ™> 

paid  over  fo       tenant. 

chTrei  ofdthe  Court.  —Let  an  issue  go,  to  try  whether  the  goods 

head-rent.  were  seized  coll usivelyW  the  landlord. 

The  plaintiff,  in  r      J 

the  execution, 

suggested  collusion  between  the  landlord  and  tenant.    The  Court  directed  an  issue  to  try 

the  collusion  and  fraud. 
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Anonymous. 
OTION,  on  behalf  of  the  plaintiff,  for  an  order  Habeas  corpus 

,       ,      ,         P  .  .  .   ,,  .,    issued  on  mo- 

to  bring  up  the  body  ot  a  man,  in  execution  at  the  suit  tion  of  plaintiff* 

of  the  defendant,  in  order  to  be  examined  as  a  witness  to  bring  u^the 

in  one  of  the  trials  in  the  sittings  after  Term.  ineLcu  Von  at 

Court, — Let  a  habeas  corpus  issue.  defendant  't^ 

the  Court,  at 
the  sittings  after  term,  that  he  might  be  examined  as  a  witness. 


Anonymous, 

.-VA OTION  either  for  a  rule  to  remove  a  prisoner,  or  Kn7^°Bench 
for  an  habeas  corpus  to  bring  up  a  man  now  confined  in  wiil  not  make  a 

°      x  rule  to  remove 

the  county  of  Clare,  under  a  warrant  of  a  magistrate  of  a  prisoner,  or 

'  _    '  _  .  issue  an  habeas 

that  county,  on  a  charge  of  felony,  or  forgery,  in  order  corpus  to  re- 
to  have  him  committed  to  the  prison  of  the  city  of  Dub-  confined  inone 
lin,  that  he  might  be  tried  at  the  Commission.  offend'charg^d 

Court.— Get  a  transmiss  warrant  from  the  Clerk  of  the  g  baen~£?Sted 

Crown.  county,  in  order 

that  be  may  be 
tried  in  that 

county  where  the  offence  is  charged.    The  proper  course  is  to  remove  him  by  a  transmisr 

warrant,  issued  by  the  Clerk  of  the  Crown. 


CHANCERY. 

Anonymous  versus  Parsons. 

(ORD  Clare  declared,  that  where  there  was  a  sale*  cfca^Sm  - 
under  a  decree  of  the  Court  of  Exchequer,  if  any  copy  instigate*  at 

17  J        ij     any  distance  Ot 

of  the  conveyance  was  defective,  he  would,  at  any  dis-  tim?>  a  sa,,t; 

J  J  made  by  the 

Court  of  Kx- 
chequcr,  where  a  link  of  the  conveyance  is  wanting.  The  title  under  a  sale,  pursuant  to  a 
de<  ree  of  the  t'ourt  of  Exchequer,  is  defective,  if  it  has  not  been  referred  to  the  proper  of* 
fleer  to  ascertain  the  sum  due,  or  if  the  deed  of  bale  be  net  signed  by  the  remembrancer* 
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tance  of  time,  investigate  the  transaction.  In  this  case 
there  were  two  defects ;  first,  that  it  had  not  been  re- 
ferred to  the  Master  or  officer,  to  ascertain  what  were 
the  incumbrances  affecting  the  estate,  and  for  which  it 
was  sold  -,  secondly,  the  lands  were  not  conveyed  by 
the  Remembrancer* 


An 


Motion  by  de- 
fendant to  re- 
examine a  wit- 
ness  after  pub- 
lication, as  to  a 
point  in  an  in- 
terrogatory he 
had  not  an- 
swered j  Chan- 
cellor refused 
the  motion. 
Chancellor  of 
opinion,  that 
evidence  ad- 
mitted  in  a 


onymous. 


HIS  was  a  motion,  made  by  Mr.  Bushe,  on  be- 
half of  defendant,  that  after  publication  had  passed  to 
re-examine  a  witness  as  to  a  point  in  an  interrogatory, 
he  had  not  answered.  The  Chancellor  declared  he  would 
not  introduce  such  a  practice  ;  but  was  of  opinion,  that 
this  man's  testimony  in  a  cause  in  the  Exchequer,  on  a 
bill  filed  by  a  trustee  for  plaintiff,  and  which  Exchequer 
cause  plaintiff  here  had  applied  for  liberty  to  proceed 
cause  in  the  Ex-  with,  ought  to  be  received  by  the  Master. 

chequer,  where  °  " 

a  bill  was  filed 

by  a  trustee  for  plaintiff,  and  which  the  plaintiff  had  applied  he  might  be  at  liberty  to  pro- 
ceed with,  ought  to  be  received  as  evidence  by  the  Master,  in  the  present  bill* 


EXCHEQUER. 


Major  versus  Danlap. 


ames  Major,  a  resident  in  America,  consigned  a 
cargo  of  flax-seed,  purchased  from  the  defendant,  to  his 
brother  Alexander  Major,  a  native  and  resident  of  this 


Defendant  sold 
a  cargo  of  flax- 
seed, in  Ame- 
rica, to  the  bro- 
ther of  the 
plaintiff;  the 
plaintiff  s  bro- 
ther drew  a  bill  for  the  amount  on  plaintiff,  who  accepted;  the  bill  being  dishonoured,  the 
defendant  sued  plainfiff's  brother  in  America,  and  had  him  in  execution  ;  defendant  released 
him,  and  sued  the  plaintiff;  plaintiff  applied  for  an  injunction,  in  order  to  have  time  to 
bring  over  a  witness  to  prove  this  satisfaction  of  the  debt,  offering  to  deposit  the  money 
ia  Court.    The  injunction  was  granted. 
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country.  He  drew  a  bill  on  his  brother  here  for  the 
amount,  in  favour  of  defendant.  It  was  accepted  5  but 
afterwards,  when  it  became  due,  it  was  dishonoured.— 
The  defendant,  resident  in  America,  sued  James  Major* 
and  had  him  in  execution  ;  he  released  him,  and  now 
sued  Alexander  Major.  Alexander  applied  for  an  in- 
junction, to  give  him  time  to  bring  over  witnesses  from 
America,  and  offered  to  deposit  the  money  in  Court,  to 
abide  the  event  of  a  trial  of  an  issue  joined,  on  the  de- 
fendant's being  already  satisfied  by  James  Major 
Injunction  granted  * 


Anonymous. 

HP 
1  HE  Court  will  always  attach  a  purchaser,  under  ^JJ^JjjjJf) 

a  sale,  unless  he  makes  a  deposit.  does  not  make  a 

r  deposit,  he  will 

be  attached. 


n 


Kelly  versus  Higginbotham. 
REPLEVIN. 


'istress  for  rent,  or  for  an  annuity ;  two  avowries  %  Tn  distress  foi4 

■..  .  ,  r   .  rent,  or  an  an- 

an  application  to  set  aside  one  01  them,  as  not  warrant-  nuity,  distrainor 
ed  by  the  statute,  refused,  with  costs.     Defendant  pre-  fi\elw7lvl™~* 
paring  plea  in  bar  ;  avowries  filed  of  Michaelmas  Term  ;  ^t^er  the 
rule  to  plead  in  six  days,  ot  judgment,  served  j  avowant 
entered  his  judgment,  and  executed  his  writ  of  inquiry  ; 
motion,  in  Hilary  Term,  to  set  these  proceedings,  &c. 
aside,  as  no  trial  had  been  lost.     They  cited,  for  the 
plaintiff,  Crespigny  versus  Wittemoon,  4  Term  Reports, 
793,  and  the  Statute  17  Geo.  3,  chap.  26. 

Court. — Let  it  stand  till  to-morrow,  to  give  you  an 
opportunity  of  paying  the  rent  into  Court. 

3  K 
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Anonymous. 


£)ehiurrer  to  a 
declaration  on  a 
deed,  allowed, 
because  the  de- 
claration did 
not  state  where 
the  deed  was 
made. 


Qtrasre,  does  the 
Civii  Bill  aet 
oust  the  senes- 
chal's jurisdic- 
tion, by  sum- 
mons and  dis' 
trlngas .    . 
Quaere,  is  it  ir- 
regular in  a  se- 
neschal to  issue 
a  distringas  in 
the  first  in- 
stance, instead 
of  a  summons, 
against  a  per-  - 
sonal  represent 
tative,  to  bring 
him  into  court. 
If  all  the  mat- 
ters in  an  affida- 
vit, on  which  a 
motion  for  an 
attachment  ?s 
founded,  be  an- 
swered, the  mo- 
tion must  b  2  re- 
fused ; the  only 
remedy  is  to  in- 
dict the  party 
for  perjury,  and 
to  enable  that  to 
be  done,  the 
Court  will,  on 
the  request  of 
the  party  apply- 
ing, order  his 
affidavit  to  be 
ttken  offfhe 
,fite,  and  com- 
mitted to  the 
elerfc  of  the 
criwri. 


EMURRER  to  a  declaration  on  a  deed,  because 
it  was  not  stated  where  the  deed  was  made. 
Demurrer  allowed. 


KINO'S  BENCH. 


Anonymous. 

Conditional  attachment  had  been  granted  against 

the  Seneschal  of- .    The  debt  was  <£10.     The 

husband  had  been  dead  three  years.  The  Seneschal  had 
first  issued  a  distringas  against  the  personal  representa- 
tive of  the  husband,  to  bring  her  into  Court.  An  act 
of  plaintiff  gives  Seneschal  the  power  of  proceeding,  by 
civil  bill,  for  such  sums  as  are  within  his  jurisdiction, 
and  from  which  an  appeal  lies  to  the  Judge  of  Assize. 

Mr.  Plunket  shewed  cause  against  making  this  rule1 
absolute,  that  every  part  of  the  charge,  as  to  corrupt 
motives,  had  been  fully  answered. 

Mr.  Fox,  contra,  contended  that  the  issuing  a  dis- 
tringas, where  it  did  not  lie,  and  not  proceeding  by 
civil  bill,  as  established  by  the  Statute,  and  which  was 
intended  to  oust  the  Seneschal's  Court  of  the  other  mode 
of  proceeding ;  that  he  ought,  even  if  his  original  juris- 
diction remained,  to  have  issued  a  summons,  and  not  a 
distringas,  more  particularly  against  a  personal  repre- 
sentative, the  summons  being  the  first  process.  True, 
the  Seneschal  has  answered  all  the  matters  in  the  affi* 
davit,  as  to  corrupt  conduct,  and,  we  conceive,  sworn 
falsely ;  but  we  can  have  no  indictment  on  an  affidavit :,, 
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$worn  in  Banco  Regis,  at  the  assizes,  without  producing 
the  original  affidavit  to  the  Judge  of  Assize. 

Court.— -At  the  request  of  defendant  in  the  original 
action,  let  the  Seneschal's  affidavit  be  taken  off  the  file, 
and  committed  to  the  Clerk  of  the  Crown.  Were  we, 
convinced  that  his  misconduct  arose  from  corrupt  mo- 
tives, we  would  attach  him. 


White  versus  Burrow. 

JL  HIS  was  cause  shewn  to  discharge  a  conditional  or-  Action  on  a 

der,  made  on  — ,  to  set  aside  an  arrest,  under  a  Jbue  mTuntiy  p™- 

capias  ad  respondendum,  as  being  marked  without  re-  ^  ^ev°vninVg  lthl 
viving  the  judgment  on  which  it  had  issued,  and  also  ]^gdlfen'dantd 
that  the  arrest  was  made  on  a  Sunday  night,  before  the  W  be  held  tq 
clock  had  struck   twelve,   and  also  that  there  was  not     in  such  case 

.  the  affidavit  of 

a  sufficient  affidavit  to  hold  to  bail.    As  *o  the  judgment  the  administra- 

.  .  ^  ,  tor  of  conusee, 

not  being  revived,  nor  any  sufficient   amdavit,  it  was  is  sufficient  to 

-,      i  .  •        .1       •     i  hold  to  bail. 

answered,  there  was  no  occasion  to  revive  the  judgment,      if  ti-i0  defen- 
as  we  have  proceeded  by  action  on  that  judgment ;  in  waans  Crested  on 
which  case  there  is  no  necessity  to  revive  it*,  as  to  the  ?heb"iUffs&wea» 
affidavit,  it  appeared  there  was  a  full  affidavit  of  the  Monday"  tahe 

Court  will  i) 
summarily  de- 


plaintiff,  as  administrator,  that  the  sum  was  due.     As  Court  win  not 

r  summarily  de- 

to  the  arrest  having  been   made  before  twelve  o'clock,  «de  the  legality 

O  of  the  arrest; 

the  bailiffs  swore,  that  as   they  proceeded  down  Sack-  nor  win  they, 

•ii  liiiii-i  i  i     i        on   m°tion,  dis- 

ville-street,  they  heard  the  clock  strike  twelve,  and  the  charge  him,  but; 
watchmen  call  it  several  times;  they  waited,  however,  defendant  to  Ma 
till  they  came  to  the  House  of  Lords,  and  there  arrest-  eithwhy indict- 
ed him,  as  he  was  going  to  the  College,  where  he  re-  ^0ftSe  Sa'S 
sided,  in  order  to  avoid  an  arrest.  or  an  action  fi>$ 

raise  imprison^ 

Court. — The  plaintiff  swears  one  thing,  and  the  de-  meet, 
fendant  another.     The   cause  must  be  allowed  ;  we  will 
not  try  this  arrest  upon  affidavits;  indict  the  bailiffs  for 
perjury,  or  bring  your  action  for  false  imprisonment. 
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Lamb  versus  Mackintosh* 

onafi.fa.de-  j3L  Writ  of  fieri  facias  issued  to  the  Sheriff  of  the 

Sheriff,  he  is  county  of  Tipperary  against  the  goods  of  the  plaintiff's 

thengoods  at  father.     There  was  a  return  of  nulla  bona  \  a  rule  was 

iStition  held  made  for  the  Sheriff  to  amend  his  return,  and  conse- 

^[a^0fnpr0.  quently  to  pay  plaintiff  his  debt ;  but  in  order  that  the 

perty  of  goods  sheriff  might  cover  himself,  they  allowed  a  new  writ  of 

seized,  finding  °  ..  ."' 

them  the  pro-     fieri  facias  to  issue.     The  father  had  been  security  for 

perty  of  the        °         J  .  J 

claimant,  and     the  son  5  the  son  claimed  the  property  ;  the  iury  found 

not  of  the  de-  ?      .«•    . 

fendant,  will  it  the  property  ot  the  son  \  the  Sheriff,  in  pursuance  of 
Sheriff  in  re-  the  verdict,  made  a  return  thereon  of  nulla  bona.  The 
^™  and"  the  Sheriff  takes  out  a  new  writ  5  the  son,  with  assistants, 
ap^eartothem1'  rescued  the  cattle  seized,  claiming  them  as  his  own  \ 
are'the  property  f°r  tn*s  tne^  were  attached  >  and,  on  the  personal  exa- 
of  the  defen-  mination  of  the  parties,  they  acknowledged  that  the  son 
rule  on  him  to     was  a  bankrupt ;  that   the  father,  a  few  months  before" 

amend  his  re- 
turn ;  but,  if  the  execution  sued  out,  had  assigned  to  him  all  his  goods, 

conduct  of  the  "  , ... ., ,  _     •  .       "  ■ 

Sheriff  proceeds  &c.  and  that  a  writ  had  been  taken  out  against  the 
and  not  corrupt  father.  The  Sheriff  being  charged,  it  was  tried,  in 
wS/order  a  new  Dublin,  what  the  value  of  the  goods  that  Joseph  Lamb, 
toissue/that'he  the  father,  had,  amounted  to ;  and  it  was  found  to 
JSdr8dzethe  amount  Jo  ifi  255. 
if  the  Court         ^  rescue  in  law,  according  to  Lord  Coke,  is,  where 

are  of  opinion  *  ©  7       * 

that  the  party     there  is  aright  taking,  and  a  wrongful  rescue,  or  forcible 

rescuing  goods  . 

knew  they  were  taking,  a  Sheriff  is  bound  to  shew  the  authority  under 

seized  under 

execution,  which  he   acts.     2  Vernon,    238,    Underwood   versus 

riffrefused  to      Mordant,  if  Sheriffs  return   nulla  bona  to  a  writ,  they 

shew  the  autho-  .      A,  jr^u  ,  J  tit 

rity  for  the  sei-    remain  the  goods  01  the  party,  and  are  liable  to  a  se- 

vltackhtm™111   c°nd  execution  ;  if  a  party  be  arrested,  he  is  bound  to 

shew  the  writ,  at  whose  suit,  and  out  of  what  court  it 

issued,  and  when   returnable ;  the  Sheriff  takes  goods 

at  his  peril,  and  if  he  takes  goods  not  the  property  of 


433 

defendant,  an  action  of  trespass,  vi  et  armis,  lies  against 
him ;  and,  therefore,  a  prudent  Sheriff-  will  hold  an 
inquisition  on  what  is  the  property,  and  what  not. 
On  the  second  writ,  the  Sheriffs  seize  their  goods ;  the 
Lambs  demanded  to  see  the  writ  he  acted  under,  which 
the  Sheriff  would  not  shew ;  but  there  were  circum- 
stances which  seemed  to  shew  that  they  knew  they  were 
taken  in  execution. 

Court.— -The  prisoners  now  in  custody  apply  to  thp 
Court  to  be  discharged,  on  whatever  terms  it  shall  ap- 
pear reasonable  to  the  Court,  thereby  admitting  they 
had  been  guilty  of  a  contempt.  We  are  of  opinion 
that  it  appears  that  the  goods  were  seized  in  February, 
1799  ;  that,  on  an  inquisition  finding  them  the  pro- 
perty of  the  son,  they  were  restored  ;  afterwards,  the 
Sheriff  comes  again  to  seize  them;  we  conceive  it  evi- 
dently appears  that  the  prisoners  knew  he  came  to  seize 
them  5  we  will,  therefore,  not  discharge  them,  except 
on  condition  of  paying  the  money  so  valued  as  the 
amount  of  the  goods,  and  the  costs  out  of  pocket  of 
the  attachment,  but  not  of  any  thing  else,  or  the  costs 
of  any  former  motion.  We  acquit  the  Sheriff  of  all 
ground  of  collusion  with  the  prisoners,  but  think  he 
was  guilty  of  a  very  gross  neglect ;  and,  therefore,  we 
will  not  remunerate  what  the  Sheriff  hath  paid  over 
and  above  the  said  value,  by  his  own  negligence. 
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CHANCERY. 


Anonymous. 

<^es  dtfed     2  ¥  ERNON,  84,  in  1664,  Bruton  makes  an  assign? 

where  cove-  '  ^  ° 

jiants  extend  to  ment  of  a  lease  for  three  lives ;  and   if  Bruton  pays 

assignees,  tho'  -.        '  '  ' ,     ,  " 

not  expressly  ^1600,  the  assignee  shall  re-convey. — Moore  v.  Pack, 
cited  \vhere  a  1  Vernon,  110,  letter  written  by  defeHdant,  to  a  third 
a  case^out  of .  person,  that  he  would  give  ^1500  with  his  daughter. 
Irluds^fcSef  *  Vernon,  110,  Moor  v.  Hart,  the  father,  pn  the  mar- 
promisfto're?  riaSe  of  *"s  daughter,  agrees,  by  letter,  to  give  her 
convey,  on  pay- £j  500  5    this  is  binding,   and  is  out  of  the  statute  of 

ment  of  a  sum  • ,  •  °' 

of  money,  will    fraU£]s.     2  Vernon,  322,  Wanford  \>.  Fotherly,  A.  by 

not  convert  it  \  :  J  * 

Into  a  mortgage  direction  of  the  father,  wrot#  a  letter  that  he  would 
give  his  daughter  ^1500,  decreed  to  do  so.  1  Vernon, 
S,  Howard  v.  Harris,  *l  provided  I  and  my  heirs  may 
redeem,"  decreed  to  mean,  and  extend  to  his  aisignees. 
1  Vernon,  208,  Varrin  v.  Savage,  if  a  sale  be  executed, 
and  the  buyer  promise,  that  if  he  be  paid  his  principal 
interest,  and  costs,  he  will  re-convey,  if  it  be  paid  in  a 
reasonable  time,  the  Court  will  enforce  a  re-conveyance  | 
but  such  promise  will  not  turn  it  into  a  mortgage. 
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R. 


Anonymous, 
R.  Saurin. — This  is  an  action  brought  faintly  Action  brought 

_  ,  >      ,  t  t.  7  .  ,        on  the  35  Geo  3« 

against  four  defendants ;  the  verdict   was  joint ;  the  (imposing  a  pe- 

,    ^  .    .  i  .  n       .  ,    .     ,  nalty  of  =£500, 

judgment  joint;   and  execution  or  said  judgment  must  for  bribing  a 
be  joint  also  ;  it  was  an  action  on  the  statute  of  the  fo^defendant* 
35  Geo.  3,  that  annexes  a  penalty  of  jSSQQ}  o»  bribing  Ker?  com- 
any  voter,  &c.     The  offence  was  committed  before  the  Sepifsshfg0©! 
statute  passed  ;  now,  by  the  judgment  being  joint,  the  {oin^ve^ifct* 
plaintiff    will  recover  against  each  only  one-fourth  of  Sg?  mentnt 
what  the  statute  gives ;  whereas  it  is  settled,  a  man  can-  .  lt  was  oTq- 

°  jected  that  the 

not  recover  less  than  what  the  statute  gives.     True*  it  execution  must 

liiiii  i»i  De  Joi-nt>  an<* 

has  been  held  on  the  statute  that  gives  a  penalty  against  «ot  only  one 
a  man  for  keeping  a  greyhound,  that  a  joint  action  which  divided  " 
inight  be  brought  against  two  \  but  that  is  a  reason  each  would6  pay 
which  does  not  hold  here,  that  the  injury  done  to  the  feeS^aT' 
public,  was  but  one.    1  Bl.  Rep.  261,    2  Bl.  Rep.  280.  ^£ednetd  die 
The  Court,  in  this  case,  can  only  reverse  the  judgment  should  have 

7  '  J  J      «*  been,  that  each 

of  the  Court  of  Exchequer  ;  they  cannot   give  the  pe-  defendant 

*  ■  a  m.        should  pay 

nalty  affixed  by  the  statute,  as  settled  in  1  Salk.  262,  sooi. 
Parker  to.  Harris  ;  a  judgment  not  given  on  the  merits* 
is  no  bar  to  a  second,  and  therefore,  by  the  reversal  of 
that  judgment,  the  action  is  not  foreclosed,   but  a  new 
one  may  be  brought. 
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In  the  King's 
Bench,  the  ori- 
ginal writ  is  not 
part  of  the  re- 
cord, and  the 
plaintiff  naming 
himself  an  ad- 
ministrator in 
the  writ,  and  as 
executor  in  tjie 
declaration,  is  a 
plea  in  abate- 
ment^ and  as 
such    must  be 
put  in  within 
the  four  days 
after 'filing  the 
declaration  ; 
aliter,  in  the 
Common  Pleas, 
for  the  writ 
there  appears 
on  the  record, 
and  is  part  of 
it,  and  the  va- 
riance is  at  all 
times  error  ap- 
parent on  the 
face  of  the  re- 
cord. 


Lord,  executrix,  versus  KingnoucL 

HIS  was  a  plea  in  abatement,  that  the  plaintiff  had 
issued  the  writ  as  administratrix,  and  declared  as  ex- 
ecutrix. The  officer  had  refused  to  enter  a  grant  of 
oyer  of  the  writ ;  they  cited  Barnes,  340  ;  oyer  craved 
of  an  original  writ,  and  refused.  Dougl.  227,  Coates 
v.  Edwards.  Plaintiffs  may  proceed  as  if  no  demand 
had  been  made  of  oyerj  1  T.  R.  149,  Kery  v.  Henery, 
oyer  of  letters  patent  refused  the  term  after  after  the 
profert  Pleas  in  Abatement  cannot  be  filed  after 
imparlance,  because  thereby  you  admit  the  jurisdiction 
of  the  Court — Gilbert's  Common  Pleas,  52,  211  ;  but 
you  may  take  advantage  of  a  material  difference  be- 
tween the  declaration  and  writ,  after  four  days,  and 
it  may  be  pleaded  in  abatement,  or  arrest  of  judgment, 
or  error,  in  the  Common  Pleas,  if  the  writ  appears  on 
record,  and  is  part  of  it,  aliter  in  case  of  banco  regis  / 
contra,  in  2  Sellon's  Practice,  257,  and  1  Term  Rep. 
277,  every  plea  in  abatement,  or  to  the  jurisdiction  of 
the  Court,  must  be  within  four  days  after  filing  the 
declaration,  inclusive,  and  Sunday  may  be  one  of  them. 

1  Cromp.  127  ;  1  Went.  9,  title  Abatement ;  Bacon's 
Abridgment,  18.  Pleas  in  Abatement,  are  either  dila- 
tory or  material ; — dilatory,  such  as  to  plaintiff's  per- 
son, to  the  jurisdiction  of  the  Court,  &c— Material, 
such  as  a  variance  between  the  writ  and  the  count,  &c. 

2  Sh.  1122,    1  Wilson.  23. 

Court, — Let  the  plea  in  abatement  be  set  aside,  &c. 
as  being  put  in  after  the  four  days,  and  the  matter  plead 
does  not  appear  as  error  on  the  record. 
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Johnson  versus  Johnson. 

_N  action  of  trover,  by  administrator,  for  goods 
sent  by  the  intestate  to  defendant,  to  be  bleached  ; 
defendant  claimed  them  as  his  own,  for  a  debt  due  to 
him  ;  held  he  had  no  right,  not  being  a  factor  j  it  was 
then  contended,  that  he  had  a  lien,  till  the  debt  which 
was  due,  had  been  tendered. 

Court. — As  it  appears  that  the  defendant  had  con- 
verted them  to  his  own  use,  he  can  have  no  lien. 

selling,  he  converged  them  to  his  own  use,  he  could  not  insist  on  a  lien  to 
the  debt  was  tendered. 


Administrator 
brings  trover, 
for  goods  sent  to 
be  bleached ; 
the  bleacher 
converts  them 
to  his  own  use, 
as  the  intestate 
owed  him  a 
debt ;  held  £rst9 
that  as  he  is  not 
a  factor,  he  had 
no  right  to  sell, 
and  the  selling 
is  a  conversion  ; 
and,  that  as  by 
detain  them,  till 


T: 


Wood 


versus 


Tand 


en, 


HESE  were  goods  taken  by  replevin  out  of  an  East  Argument,  for 

+    j.       •,  .  what  taking  of 

inaia  snip.  g00ds  a  replevin 

Mr.  Ridgeway  contended  that  a  replevin  did  not  lie  lie' 
for  them,  nor  for  any  goods  taken  beyond  the  sea» 
though  brought  into  England.  Coke  says,  replevin 
only  lies  for  goods  taken  in  distress.  Coke,  408. 
1  Shower,  91.  5  Comyn's  Digest,  143,  title  Pleader  B. 
4  Brum,  385. 


T 


Richards  and  Collis  versus  Phaire* 


HIS  was  a  bill  to  sell  wood,  and  other  lands  under,  The  mortgagee- 

'    cannot  sell  un- 

for   a  mortgage  of  j£1300;   the    chief  question   was,   der  a  mortgage 

&   &  ^  '     the  real  estate 

whether  the  mortgagor  was  seized  in  fee,  at  the  time   of  the  mortga- 

.  gor,  unless  he 

of  the  mortgage  5  the  plaintiff,  to  prove  it,  produced   has  the  personal 

representative 
of  the  mortga- 
gor before  the  Court,  or  else  shew  there  is  no  personal  property;    and  a  recital  in  a  deed 
executed  by  the  tenant  for  life,  stating  that  there  is  no  personal  property,  is  no  evidence 
.■£4inu  the  tenant  in  tail. 

3  L 
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the  mortgage  in  1779,  which  recited  a  deed  and 
the  one  in  the  year  1752,  the  other  in  the  year  1761  ^ 
it  also  recited,  that  the  mortgagor  was  tenant  in  fee. 

Mr.  Fitzgerald  contended,  as  counsel  for  Robert 
Phaire,  junior,  a  minor,  that  no  recital  should  bind  him, 
unless  proved,  he  coming  in  of  an  estate  tail,  vested 
expectant  upon  the  death  of  Robert  Phaire,  the  father, 
who  was  tenant  for  life,  under  a  settlement  in  1787, 
which  did  not  recite  the  mortgage  of  1779  •,  he  agreed 
that  if  the  minor  came  in  by  descent,  he  would  be 
bound  by  the  recital  in  the  mortgage,  as  a  recital  by 
his  ancestor.  Secondly,  that  the  personal  representa- 
tives of  the  mortgagor  was  not  before  the  Court.  The 
bill  was  filed  15th  January,  1791,  praying  an  account, 
&c.  The  case  made  by  the  bill  was,  Odieferous  Phaireff 
in  1757,  devisee  £3000  to  Alworth  Phaire;  in  1761* 
on  his  marriage  with  Lady  Richarda  Phaire,  he  makes 
a  settlement,  charging  his  estate  in  fee,  into  an  estate 
for  life ;  conveying  to  trustees  a  fund  of  ^£19,000,  to 
be  applied,  first,  to  pay  Elizabeth  Phaire,  a  daughter 
of  Odieferous  Phaire,  £1000  5  then  to  Aldworth  Phaire, 
£1000 ;  the  residue  to  purchase  lands  to  the  use  of  the 
settlement.  1765,  Aldworth  Phaire  discharges  the 
lands  of  his  legacy  of  ^3000,  though  they  now  seek  to 
sell  them  for  it.     1779,  mortgage. 

Court. — As  the  personal  representative  of  Odieferous 
Phaire  is  not  before  the  Court,  the  cause  cannot  pro- 
ceed, unless  you  make  it  appear  to  the  Court,  thai 
that  there  is  no  personal  property  \  in  that  case,  in- 
deed, we  will  permit  you  to  resort  to  the  real  property  % 
the  personal  property  does  not  appear  to  be  exhausted, 
except  from  a  recital  of  a  deed,  which  is  only  binding 
on  the  tenant  for  life,  who  made  it. 
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A 


The  King  versus  George  Gaven, 


SCIRE  Facias,  brought  against  George   Gaven,  scire  facias 
states,  that,  by  writing  obligatory*   now  lodged  in  the  ^en,  uHSw 
Remembrancer's  office,  defendant,  George  Gayen,  be-  sSd^n^pay 
came  indebted  to  the  King,  in  the   sum  of—-,  and  ;«""  of  money 

c  cue  to  tiie  iviiigj 

requiring  him  to  shew  cause  why  he   should  not  pay  &c.  or  shew 

*    ;    •  o  "  *■     "     cause  why  exe- 

the  same,  or  execution  be  sued  out  in  default  thereof,  cution  should 

'  .  not  be  sued  out 

It  appears  that  George  Gaven  was  to  receive  certain  against  him. 

TIig  scire  f*3.ciifi 

sums  of  money  for  the  use  of  decayed  officers,  and  the  stated  the  obii- 
writing  obligatory  was   conditioned,   that  if  the   said  SnSSed  to 
peorge  Gaven  faithfully  performed  said  services,  such  GeoTge  haven 
bond  was  to  be  void.     Gaven  pleaded  to  the  scire  facias  JJid  ^ertak? 
that  he  had  done  so ;  to  this  there  was  a  replication,  sum*  of  mo"e? 

7  r  to  the  use  of 

that  the  Commissioners  of  the  Revenue  had  ordered  decayed  officers. 

George  Gaven 

said  George  Gaven  to  pay  over  a  sum  of  money,  of  pleaded  that  he 

?  ,  ,  .      /,  nad  ^ithfully 

^2000,  then  in  his  hands,  and  that  he$  said  George  performed  the 

r^  i      i  i  i«i  i  services  re- 

Oaven,  had  not  done  so ;  to  this,  there  was  a  demur-  quired  by  said 
rer,  that  the  replication  did  not  state  from  whom  he  ing^tVthS  1 
received,   and  when  ;  and  it  now  came  to  be  argued;  a^repiicadra8 
and  they  cited  the  case  of  Jones  v.  Williams,  Douglas,  ***  he  ,iad  not 

J  *  O       '   paid  over  a  cer- 

214,  action  on  a  bond,  conditioned  that  an  apprentice  tain  sum  ctmo- 

rr  ney  then   m 

would   not   embezzle   any  of  his   master's  money  that  his  possession, 

'-  which  he  was 

came  into  his  hands.     Plea,    that  he  had  not.     Repli-  ordered  to  do 

1      by  the  Corn  mis- 

cation,  that  a  certain  sum  or  money  had  come  into  the  sioner,s  of  the  ... 
hands  of  the  plaintiff,  which  he  had  embezzled  ;  repli-  this  replication 
cation  bad  ;  for,  that  it  should  have  set  out  what  par?-  d&iurrers  put., 
ticular  sum  of  money  was  embezzled;,  and   how,  and  ^"dttl^not "state 
from    whom  it  was  received.     The  replication*  in  our  lhc  description 

of  persons  trod} 

case,  only  states,  that  he  received  money,  but  does  nq,t  whom  he  re- 
ceived it,  nor 
state  the  description  of  persons  from  whom  he  received  how.  secondly, 

it  did  not  state 
the  particular 
sum,  or  sums,  which  was  embezzled,  nor  did  it  state  to  whom  the  order  dire  ted  it  to  be 
paid.      The  demurrer  was  over- ruled,    because .,   if  he  had  performed  id  I  the  conditions 
be  might  have  pleaded  no  breach. 
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it,  such  as  collectors,  &c.  to  whom  the  bond  alludes. 
Second  demurrer,  That  the  condition  was,  that  he 
should  account,  and  pay  such  sums  of  mone}^  &c.  as 
he  received.  That  it  was  necessary  to  specify,  in  the 
order,  who  gave  it ;  to  whom  the  money  was  to  be 
paid  ;  when,  and  how ;  that  the  defendant  might  be 
able  to  account  properly.  In  the  case  of  the  King 
v.  Rome,  in  Cancellafia>  there  was  a  scire  facias  upon  a 
recognizance,  at  the  suit  of  the  Attorney  General, 
against  one  Andrew  Rome.  Oyer  of  the  condition, 
which  was,  that  Pavid  Walsh,  the  guardian  of  a  mi- 
nor, should  duly  account ;  plea  of  performance  ;  repli- 
cation on  breach,  that  the  guardian  had,  on  or  before 
such  a  day,  received  divers  sums  of  money,  amounting 

to i — i .   that  he  had  not  acted  for  them,  nor  paid 

them  over,  nor  set  out  from  whom,  or  at  whose  suit,  o'r 
at  what  times  said  money  was  received  by  said  guar- 
dian. 

Court.— Over-rale  the  demurrer  •,  it  is  not  necessary 
to  set  forth  these  things  in  the  replication,  as  the  de* 
lendant  might  have  pleaded  no  breach. 


Defendant 
brought  an 
ejectment  to 
break  a  lease 
made  by  his 


Rose  versus  Sir  Henry  Cavendish. 


OIR  Henry  Cavendish,  father  of  the  defendant, 
married  a  co-heiress.  She,  with  her  sister,  in  1730, 
made  a  lease  of  lives,  renewable  for  ever,  for  a  fine  of 


mother,  as  con-  £\qq    to  Hercules  Vere,  grandfather  of  plaintiff.     In 

trary  to  her  7   &  r    .  \  ■ 

powers,  under    1732,  she  sued  out  a  writ  of  partition.     She  died,  leav- 

which  lease  the  . 

plaintiff  claim     ing  the  present  Sir  Henry  a  large  inheritance.     Sir 
tiff  obtained  an    Henry  sought  to  break  this  lease,  on  the  ground  that 

injunction,  on 

the  terms  Gf 

paying  the  rent  reserved  in  the  lease,  into  Court,  on  the  principle  that  he  was  entitled  to 

compensation  out  of  the  rest  of  the  property  of  the  defendant's  mother,  and  which  she 

fead  left  to  the  defendant. 
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his  mother  was  only  tenant  for  life,  and  had  no  such 
power;  she  being  in  strict  settlement,  with  leasing 
power  for  thirty  years  ;  the  plaintiff  had  obtained  an 
injunction,  on  the  ground  that  he  would  be  entitled  to 
recompense,  out  of  the  other  estates,  on  condition  of 
paying  the  rent  reserved  in  the  lease  of  thirty  years  ;  the 
lessee  had  mortgaged  his  lease  j  which  mortgage  had 
come  into  the  hands  of  a  trustee,  for  Sir  Henry  Ca- 
vendish ;  the  trustee  continued  in  possession,  and  this 
bill  was  brought  for  a  re-conveyance. 


King  versus  Harman  and  French. 


rip 
3    HIS  was  amotion  on  behalf  of  Samuel  Rosborough,  Prosecutor  re- 

°         ceives  an  anony- 

Esquire,  to  file  an  information  against  Richard  Har-  ™ous  lettei%  h7 

A  .  tne  penny-post, 

man,  Esquire,  grounded  on  the  affidavit  of  Mr.  Ros 
borough. 


of  the  i!l-tieat- 
ment,  by  tra- 
verser,  of  chil- 
dren of  his  by  a 
former  marri- 
age.   Prosecutor 
goes  with  the 
Lord   Mayor  to 
investigate.  Next 


It  stated,  on  the  16th  August,  1  800,  he  had 
received  an  anonymous  letter,  by  the  penny-post, 
stating,  that  Mr,  Harman  had  married  a  second  wife, 
and  had  one  child  by  her  ;  that  the  five  children  he 
had  by  his  former  wife,   were   starved,   and  grossly  ill-  day>  trave™er 

J  •.,-,.  O  J  applies  to  the 

used  ;  that  they  were  confined  in  a  place  below  ground,  prosecutor  for 

>  J  r  P  the  letter;  the 

Rosborouo-h,  in  consequence,  waited  on  the  Lord  Mayor,  prosecutor  give* 

,  .  n^m  a  c°py 

They  both  went,  next  morning,    to  Mr.   Hannah's;  thereof.  Onthe 

i  i  ...  .  .  '  .  following  day 

they  spoke  to  him  in   private,   stating  the  information  the  traverser 
they  had  received.     Two  children  were  produced  •,  one  French/the  * 
by  his  present  wife  ;  both  were  well  dressed ;  the  other  f  hmo8taIbu3ve 
four  were  shocking,  bearing  all  the  marks  of  wretched-  i^prosecuSr'a 
ness  and  starvation  ;  they  said  they  had  enough  to  eat,  conduct  to. the 

7  J  J  o  »    worst  motives. 

The  statement 
relative  to  ill-treatment  of  the  children,  is  no  excuse,  and  the  information  was  granted. 
The  traversers  pleaded,  not  guilty;  and  wished,  on  a  subsequent  day,  to  withdraw  this 
plea,  and  plead  guity  ;  the  prosecutor  opposed  this.  The  Court  ruled  that  the  traversers  had  a 
right  to  withdraw  their  plea  of  not  guilty,  and  plead  guilty  The  traversers  swearing  they 
only  sent  the  letter  to  assert  their  character,  and  not  with  intent  to  chxlenge  or  provoke 
the  prosecutor  to  fght  a  duel,  and  that  if  the  prosecutor  had  challenged  him,  that  he  would/ 
not  have  fought  him,  will  not  prevent  the  informations  from  going,  nor  will  such  an  affidavit 
avail  in  exculpation,  after  guilty  pleaded;  for  the  plea  contradicts  the  affidavit  ;  neither  in 
-such  case  will  affidavits  of  contrition  avail,  though  if  produced  onthe  motion  foi  shewing 
cause  they  would  have  great  weight.  Where  the  traverser  pays  the  expenses  of  the  prosecu- 
tor, the  Court  will  aot  inflict  a  line. 


but  were  often  beat.  Next  morning,  Mr.  Harman,  at- 
tended by  a  friend,  applied  to  Mr.  Rosborough  for  the 
letter ;  he  gave  him  a  copy  of  it.  Another  gentleman, 
Mr.  French,  brought  him  a  letter  from  Mr.  Harman, 
very  abusive,  &c.  The  children  were  removed  to 
Wilteely,  Rosborough  swore  he  believed  said  letter  was 
written  with  an  intent  to  make  him  fight  a  duel;  that 
his  conduct  throughout  the  whole  business,  was  gentle- 
manlike, &c.  and  conciliatory  to  Mr.  Harman.  A 
conditional  order  was  granted.  The  cause  shewn  was, 
that  the  children  were  afflicted  with  evil ;  that  every 
care  was  taken  of  them,  &c* 

The  information  being  filed,  the  defendants  pleaded 
Not  guilty.  They  now  wished  to  withdraw  the  plea,  and 
to  plead  Guilty  to  the  offence  charged.  Mr.  Rosbo- 
rough, from  some  motive,  which  was  not  avowed,  op- 
posed it;  the  Court,  however,  were  of  opinion  that  they 
should  be  allowed  to  do  so,  and  they  accordingly  did  so. 
Mr.  Rosborough  then  had  it  moved  that  the  defendants 
might  be  brought  up  to  receive  judgment ;  they,  of 
course,  came  in,  and  were  committed  by  the  Court  to 
Newgate,  to  be  brought  up  on  a  certain  day.  On  that 
day  they  produced  a  number  of  exculpatory  affidavits. 
Harman  stated,  and  shewed,  that  he  had  received  a 
wound,  righting  in  the  service  of  his  country,  and  that 
confinement  would  probably  kill  him  ;  that  he  sent  a 
letter,  with  a  view  of  asserting  his  own  character,  and 
not  with  the  intent  of  provoking  Rosborough  to  fight ; 
and  that  if  Mr.  Rosborough  had  been  inclined  to  act 
the  hero,  he  would  not  have  met  him  ;  that  air  expenses 
of  Rosborough  had  been  offered,  and  accepted  by  him. 

Mr.  Justice  Dowries,  now  pronounced  the  sentence  of 
the  Court.  The  prisoners  have  pleaded  guilty  to  an 
lnformation5   charging  them  with  inducing  a  breach  of- 
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the  peace ;  Hantaan,  by  sending  a  challenge,  and  French 
for  carrying ;  an  offence  so  high,  in  the  opinion  of  this 
Court,  that,  out  of  its  own  jurisdiction,  it  puts  it  into  a 
mode  of  inquiry,  without  the  intervention  of  the  grand 
jury.     The  letter  contains  the  most  abusive  language 
and  epithets  ;  it  attributes  the  worst  possible  motives  to 
the  prosecutor  for  the  part  he  had  acted,  and  which,  if 
true,  he  would  be  the  pest  and  bane  of  society.     Ros«* 
borough  receives  an   anonymous  letter,   containing  a 
most  shocking  statement  of  inhumanity  ;  he,  on  its  re- 
ceipt, goes  to  the  Chief  Magistrate  of  the  city ;  hint 
alone  he  consulted,  or  communicated  the  contents  of  it 
to  5    both  go  to  Harman,  to  investigate  it ;    Harman, 
next   day   applies  for  the  letter,  and  a  copy  is  given. 
Next  day  he  writes  the   letter  in  question,    and  Mr„ 
Rosborough  applies  for  an  information.     Harman  and 
French  come  in  to  shew  cause  ;   and  how   do    they  do 
so— -by  attributing  the  worst  motives  to  the  prosecutor. 
Thev  admit    the  writing  of  the  letter,  but  disavow  the 
intent  of  fighting  ;    Harman  swears  that  he  would  not 
have  fought  him,  though  he  had  even  sent  a  message  ; 
and  this,  after  having,  upon  record,  acknowledged  they 
sent  this  letter  with  that  intent.     They  now  make  affi- 
davits of  contrition  ;    had  they  done  so,  on   shewing 
cause,  we  should  have  been  differently  impressed  with 
it.     As  the  expense  of  the  prosecutor  has  been  paid,  we 
will  not  inflict  a  fine,     Our   sentence  is,  that  you  be 
imprisoned  six  calendar   months,  and    until  you  give 
security,  yourself  in   £  500  apiece,    and  two   sureties 
each  of  you,  in  j£250  each,  tp  keep  the  peace  for  seven 
years. 
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Anonymous. 

Motions  fa        JjJ  OTION  for  a  new  trial,  in  the  Exchequer,  must 

new  trials  in  *  *        * 

the  Exchequer,    foe  matfe  jn  four  days   after  the  postea  is  brought   in ; 

must  be  made  . 

in  four  days       'm  the  King's  Bench,  within  four  days  after  the  begin- 
after  the  postea      .  o 
is  brought  in.     ning  of  Term. 

But,  in  the  • 

King's  Bench, 

within  four  days  after  the  beginning  of  the  Term* 


Man  us  versus  Sayers. 


Plaintiff  *s  ves- 
sel, freighted  JLFeclaration   on   covenant  in   a  charter  .party  for 

for  five  months ;  freight.     Defendant  proved  oyer  of  it,  and  pleaded  per- 

two  months  and  forman ce  of  the  covenants  therein  contained.     To  this 

Jenf  captured!"  P^ea  tnere  was  a  replication,  that  he  had  not  performed 

**aid  toifttS118  *ne   covenant  contained   in   the  charter-party,  in  not 

freightage,  and  having  paid   the  money  covenanted   to   be  paid  on  the 

the  whole  of  the  &  r                                  J                                                ^ 

duties.    Plain-  freightage.     To  this  there  was   a  rejoinder,  that  the 

tiff  brings  an 

action  of  cove-  plaintiff's  vessel  had  undertaken  a  voyage  from  Dublin 

agreements  The  to  Martinico,  for  a  freight  of  £1260  $  that  she  proceed- 

pieaded  perfor-  e&  on  the  voyage  in  September,  1 796,  and  on  her  pas- 

tTffTe'p'iiedlTe"  sage  sne  was  captured,  and  carried    into   France,  an 

formed  Hie"  enemy's  country*  and  there   condemned,   as    a   lawful 

covenant,  not  prize,  so  that  she  was  unable  to  perform  her  voyage. 

^e  freighta3e^  They  aver  they  have   paid  half  the  freight,  and  the 

rejoined  that  he  whole  of  the  port  duties  ;  and  submitted  to  the  judgment 

had  paid  half  „ ... .       -^               ,          i^ii          c            ii          % 

the  freightage,  ot  the  Court,  that  they  had  performed  the  whole  of  their 

of  theiep^rt0  e  covenants.     They  were  to  have  the  use  of  her  for  five 

kfthVendor  months;  they  had  paid  the  freight  for  2 \  months,  a 

an  ha^she  was  the  elld  of  which>  she  was  captured.     To  this  rejoinder 

haff'thefttme115  ^ere  was  a  demurrer,  tnat  ^  was  a  departure  from  the 

she  wag  freight- 
ed for.    This  rejoinder  was  demurred  to,  as  being  a  departure  from  the    lea.    Over-ruled, 
as  no  departure. 


445 

plea.     The  question  was,  whether  the  plaintiff  was  en-* 
titled  to  the  whole  of  the  freight. 

Mr.  Byrne. — This  is  a  declaration  on  a  charter-party- 
The  plea  to  it  should  have  been,  that  they  had  perform- 
ed all  the  covenants,  as  far  as  they  could.  The  condi- 
tion was,  they  were  to  take  all  chances  for  five  months ; 
they  were  to  have  all  the  benefits  and  all  the  losses  ; 
they  might  have  changed  the  voyage,  and  were  liable 
to  the  freight,  &c.  unless  the  owner  of  the  ship  pre- 
vented its  being  changed.  If  a  house  be  let  for  five 
months  certain,  and  it  be  burnt,  the  tenant  must  pay 
the  rent.  The  freight  was  to  commence  from  the  making 
of  the  charter-party,  and  from  the  sailing  of  the  vessel  ; 
at  all  events,  they  should  pay  proportionably.  They 
have  stated  that  they  paid  for  2|  months,  but  it  appears 
the  vessel  was  in  their  possession  for  three  months , 

Mr.  Norcott,  contra. — This  is  a  charter-party  to  cafry 
certain  goods  to  Martinico,  and  bring,  in  return,  an 
inland  cargo.  In  1  Bulstrode,  167,  Short  v.  Burton, 
there  a  ship  was  to  sail,  on  the  first  fair  wind,  and  there 
was  a  covenant  for  freight  In  our  case,  the  plaintiff 
ought  to  have  shewn  the  performance  of  what  was  to 
have  been  done  on  his  part.  In  2  Burrows,  882, 
Locke  v.  Lodge,  if  a  ship  be  taken  by  the  pirates,  no 
freight  shall  be  due,  by  the  maritime  law  •,  therefore, 
this  declaration  is  erroneous  ;  it  does  not  shew  that  the 
plaintiff  has  performed  his  part.  4  T.  R.  763,  Goodi- 
son  v.  Niewn.  When  two  acts  are  to  be  done  at  the 
same  time,  neither  party  can  maintain  an  action  with- 
out shewing  performance,  or  an  offer  to  perform,  on 
his  part.  3  Bulstrode,  297.  A  writ  of  error  brought 
to  revive  a  judgment  in  assumpsit.  Plea,  nan  assumpsit. 
Error  apparent  assigned,  that  it  did  not  appear  where 
the  contract  was   signed,  7  T.   R.  381.  An  action  of 

3  M 
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covenant  on  an  affreightment,  cannot  be  maintained  if 
the  voyage  be  not  performed.  The  conclusion  of  the 
charter-party,  in  our  case,  says,  that  if  the  ship  should 
go  to  other  lands,  or  another  voyage,  notice  should  be 
given  of  it.  1  Ventris,  121,  "Wire  v.  Smith.  Debt  on 
covenant,  plea  performed  in  omnibus ;  replication,  he 
had  not  given  an  account  of  money  come  into  his  hands, 
pursuant  to  his  covenant.  Rejoinder,  that  he  was 
robbed,  held  no  departure  from  his  first  plea,  but  a  cor- 
roboration of  it ;  so  here,  the  capture  is  a  good  reason 
for  his  not  paying  the  freight. 

Mr.  Rolleston.— Freight  commences  from  the  time  of 
breaking  ground,  and  not  from  the  making  of  the  char- 
ter-party, as  determined  in  1  Bousanquet's  Reports* 
634,  Anling  v.  Long. 

Court.— -Over-rule  the  demurrer ;  it  is  no  departure. 


Lessee  of  Hawkworth  versus  Morgan. 

Testator  de-        -*-  HIS  was  a  writ  of  error  from   the  Common  Pleas 
lives,  renewable  to  the  King's  Bench>  to  reverse  a  judgment  given  in  fa- 

for  ever,  to  his 

brother,  and  if  he  dies  under  twenty-one,  or  without  issue  living  at  kis  death,  to  testa- 
tor s  mother.  Testator's  brother  wanted  one  year  and  three  months  of  his  full  age,  and 
was  unmarried.  He  left  his  personal  property  to  his  brother,  for  life;  remainder  to  his 
dear  and  much  esteemed  mother.  He  also  left  her  an  annuity  of  50/.  The  testator  dies  ; 
bis  brother  attains  his  full  age,  and  devises  to  defendant,  and  dies  without  leaving  issue. 
I  he  plaintiff  insisted  that  the  devise  over  to  the  mother,  under  whom  he  claimed,  wa* 
an  executory  devise  to  her,  to  take  place,  unless  two  events  concurred  ;  first,  the  brother 
attaining  his  age  of  21.  Secondly,  his  leaving  issue  living  at  his  death.  Now,  as  the  last 
did  not  happen,  as  he  left  no  issue,  the  devise  to  the  mother  was  to  take  effect.  The 
defendant,  on  the  contrary,  insisted  that  the  devise  in  fee  to  the  brother,  was  to  take 
effect  on  either  of  the  events  taking  place,  either  his  attaining  his  full  age,  or  leaving 
issue  living  at  his  death.  That,  as  the  first  had  taken  place,  namely,  the  brother  attain- 
ing his  full  age,  the  estate  rested  in  him  in  fee.  The  Court,  on  error  brought  from  the 
judgment  of  the  Court  of  Common  Pleas,  affirmed  the  judgment  of  that  Court,  ruling 
that  the  fee  vested  in  the  brother  first.  That  the  Courts  will  construe  or  as  a  disjunc- 
tive, or  as  a  copulative,  as  will  best  satisfy  the  intent  and  wish  of  the  testator.  1  hat 
In  all  cases  of  devise  over,  if  the  first  devisee  dies  under  the  age  of  twenty-one,  or  without 
leaving  issue  living  at  his  death,  or  is  to-  be  construed  as  a  copulative,  in  ttfe  sense  of  and  ; 
and  both  events  must  happen  before  the  devise  over  can  take  effect,  as  in  the  event 
of  devisee's  death,  under  age,  leaving  issue,  the  issue  would  otherwise  be  disinherited, 
Unless  it  appears  to  be  the  undoubted  intent  of  the  testator,  so  to  prefer  the  devisee 
Over,  and  t«  disinherit  the  issue,  if  the  first  devisee  died  within  21;  and  tke  first  devise* 
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vour  of  the  defendant.  It  turned  on  a  clause  in  a  wills, 
wherein  the  devisor  bequeaths  his  estate  to  his  brother 
Benjamin  ;  but  if  he  dies  before  twenty -one,  or  without 
issue  living  at  his  death,  to  his  mother.  The  question 
was,  whether  this  devise  over  to  the  mother,  was  an 
executory  devise.  The  plaintiff  claimed  under  the  mo- 
ther, the  defendant  under  the. brother.  It  was  an  estate 
pur  aliter  pie  ;  and  where  it  is  not  devised,  there  can  be 
no  speeial  occupant  j  for  the  statute  17  W.  3,  Car.  12, 
1695,  3  vol.  282,  gives  it  to  his  executors  and  admini- 
strators, to  be  assets  in  their  hands,  for  his  simple  con- 
tract debts.  Upon  what  is  to  be  done  with  the  residue, 
the  statute  does  not  enact  any  thing  relative  thereto. 
The  mother  contended,  that,  in  the  event  of  his  dying 
either  under  twenty-one,  with  or  without  issue  at  his 
death,  or  if  he  passed  that  age,  and  died  without  issue, 

being  within  15  mqnths  of  full  age,  will  not  warrant  such  construction,  neither  will  giv- 
ing him  a  life  estate  in  the  personal  property,  and  giving  the  fee,  or  entire  property, 
to  the  devisee,,  over  ;  neither  will  the  using  strong  terms  of  affection  and  regard  to  the 
devisee  over,  warrant  such  construction  ;  and  the  reason  for  construing  the  word  or  as  and% 
is  to  avoid  the  disinherison  of  the  heir,  which  otherwise  would  take  place,  if  the 
first  devisee  died  under  21,  leaving  issue.  Judge  Chamberlaine  dissented,  being  of 
opinion  these  reasons  did  take  this  ease  out  of  the  general  rule,  and  that  the  word  or 
should  be  considered  in  its  literal  and  grammatical  senae,  as  a  disjunctive,  and  that 
either  event  happening,  vested  the  estate  in  the  devisee  over,  namely,  the  death  of  the 
first  devisee  under  21,  or  without  issue  living  at  the  time  of  his  death,  vested  the  estate 
in  the  devisee  over.  Secondly,  the  majority  of  the  Court  ruled  a  devise  of  the  real  estate  is 
not  to  be  construed  similar  to  a  devise  of  the  personal-  and  that  giving  a  life  estate  in  the 
personal  property,  is  no  ground  to  coustrue  the  intent  of  the  devisee  to  give  but  a  life  estate 
in  the  real.  Chamberlaine,  Justice,  dissenting.  3.  It  is  decided  that  the  words,  leaving 
issue  living  at  the  time  of  his  death,  does  not  shew  the  testator's  intent  that  the  devise 
over  should  take  effect  whenever  the  failure  of  issue  should  take  place.  Pollexfen's 
Reports  of  Arguments,  is  authority,  being  revised  by  him  after  he  t  ecame  Chief  Justice. 
4.  The  circumstance  of  his  being  within  1.5  months  of  full  age,  does  not  exclude  the1 
iJea  of  the  testator  having  in  his  contemplation  the  first  devisee's  dying  without  issue. 
Chamberlaine,  Justice,  dissentiente.  5.  It  not  being  an  estate  in  fee,  but  an  estate  pour 
autre  vie,  renewable  for  ever,  makes  no  difference ;  if  there  had  been  no  devise,  it  would 
have  gone  to  the  executors  as  assets ;  and,  consequently,  the  giving  it  to  the  devisee,  is 
ho  injury  to  the  heir,  as  it  would  not  have  gone  to  him,  nor  could  there  be  any  special 
occupant  in  the  heir;  for  the  will  gave  it  to  the  descendants  of  the  first  devisee,  as  occu- 
pants; if  no  will,  the  statute  gives  it  to  the  executor;  if  a  will,  the  will  gives  it  to  the 
devisee.  The  Court,  to  support  such  a  devise,  have  restricted  the  words,  dying  without 
issue,  to  mean,  a  dying  without  issue  living  at  his  death.  The  construction  required  by 
the  Plaintiff  would  have  the  effect  of  punishing  the  innocent  children,  and  the  cases  cited 
i'or  him  were  those  of  estates  tail,  given  to  the  first  devisee,  or  taker.  The  cases  cited 
shewing  a  distinction,  are  those  of  common  occupancy.  But  the  principal  case  is  of  a 
special  occupancy,  for  the  will  makes  the  hrst  taker  ins  beir,  or  devisees  special  ecu- 
j  ants. 
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she  was  entitled.  The  brother  and  heir  contended,  that 
iiot  only  his  death  under  twenty-one  was  necessary,  but 
also  his  death,  under  twenty-one,  without  issue,  For 
the  defendant  it  was  argued,  that,  in  Fearne,  on  con- 
tingent remainders,  it  is  laid  down,  that  in  cases  of  real 
estates,  words  giving  an  executory  devise,  should  be 
construed  strictly ;  because,  if  it  does  not  take  place, 
the  heir  will  inherit,  who  is  much  favoured  in  law.— 
In  Gore  *o.  Gore,  reported  in  2  Pere  Williams,  28,  Lord 
Hardwicke  says,  a  dying  without  issue  is  too  remote. 
Here,  there  is  only  fifteen  months  between  the  making 
of  his  will  and  his,  attaining  his  full  age.  In  Price  v. 
Hunt,  Polexfen,  36,  Cas.  2,  the  testator  devised  an  es- 
tate of  inheritance  to  his  son,  his  heirs,  and  assigns  ; 
,*'  but  in  case  my  son  shall  happen  to  die  before  be  shall 
attain  the  age  of  twenty-onef  or  has  issue,  remainder 
over."  The  son  reached  twenty-one  -,  and  the  question 
was,  was  the  condition  performed,  and  the  estate  veste4 
in  fee  in  the  son  ?  It  was  ruled,  the  remainder  over 
did  not  take  effect,  as  neither  of  these  events  took  place. 
Suppose  a  demise  to  devisor's  son,  and  his  heirs,  pro- 
vided he  presents  lessor  to  a  benefice,  or  settles  an 
annuity  on  him  ;  one  of  these  events,  only,  is  necessary 
to  vest  the  estate  absolutely  in  him.  In  Louie  v.  Ge- 
rald, 1  Croke,  525,  526,  a  devise  to  one,  and  his  heirs 
for  ever  %  and  if  he  die  within  age,  or  without  issue, 
remainder  over,  &c.  the  devisee  takes  an  estate  tail,  and 
the  remainder  over  is  void.  Two  of  the  Judges  said 
they  would  consider  the  word  or  as  and>  and  that  both 
must  happen.  This  case  is  not  now  law ;  it  was  de- 
cided before  the  doctrine  of  executory  devises  had  been 
well  known,  1  Ray.  505.  12  Mod.*  277.  2  Eq.  Ca. 
308.  ca.  9.  Hellard  v.  Jennings,  a  devise  to  his  son 
and  his  heirs,  but  if  he  die  before  he  hath  issue,   or 
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before  21,  to  his  sister.  Counsel  there  insisted,  that 
the  word  or  should  be  construed  and.  The  Court 
would  not  j  for  it  might  be  the  testator's  intent  to  pre- 
vent his  son's  marrying  under  twenty-one  \  but  they 
thought  he  took  an  estate  tail,  determinable  upon  his 
dying  under  age.  3  Atkins,  390,  Haplius  and  Bryan, 
in  case  devisee  happens  to  die  in  his  minority,  and  un- 
married, or  without  issue  ;  this  was  one  event,  with 
two  consequences.  In  Welch  v*  Peterson,  3  Atkins, 
if  he  dies  under  twenty-one,  or  without  issue ;  and,  in 
the  codicil,  same  words  are  used  ;  but  this  is  misre* 
ported.     Vide  same  case,  in  9  Mod.  444?.    . 

Lord  Kilwarden,  Chief  Justice. — The  testator  waff 
seized  of  divers  estates  ;  amongst  others,  the  lands  in  the 
declaration  mentioned  ;  he  held  them  under  a  lease  for 
Jives,  renewable  for  ever,  to  him,  his  heirs,  and  assigns. 
He  makes  his  will,  and  devises  all  his  real  estates  to 
his  brother;  if  he  die  under  twenty-one,  or  without 
issue  at  his  death,  to  his  mother.  His  personal  pro- 
perty he  leaves  to  his  said  brother  for  life ;  remainder 
to  his  mother  in  fee.  The  Court  of  Common  Pleas 
ruled  this  a  good  devise  ;  and  that  on  his  attaining 
twenty-one,  he  acquired  the  fee.  Five  points  have 
beep  made  in  this  case,  to  induce  this  Court  to  reverse 
the  judgment  of  the  Common  Pleas,  given  in  favor 
of  the  devisee  of  the  brother ;  for  Benjamin,  on  at- 
taining his  full  age,  had  devised  to  the  defendant 
Morgan.  It  is  to  be  observed,  that  the  brother  Ben- 
jamin wanted  but  one  year  and,  three  months  of  his 
being  of  age,  at  the  time  of  making  the  will.  The 
plaintiff  claimed  under  the  mother ;  insisting  that  both 
the  contingencies  must  happen,  both  his  attaining  his 
full  age,  and  also  his  having  issue  before  the  absolute 
fee  vested  in  Benjamin,  so  that  he  could  not  devise  ita  tmt 
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&n  one  condition  being  performed,  namely,  his  having 
attained  his  full  age.  The  first  question  made  in  this 
ease  was,  whether  one  contingency,  or  two,  were  pre- 
viously necessary  to  the  fee  vesting  in  the  brother  $ 
whether  the  words,  full  ago,  or,  dying  without  issue 
living  at  his  death,  imply  that  both  conditions  must  be 
performed,  or  one  only ;  and  that  depends  on  the 
meaning  of  the  word  or  *,  if  or  is  to  be  taken  in  it* 
entical  and  grammatical  sense,  as  a  disjunctive,  clearly 
the  two  contingencies  must  happen ;  if,  on  the  contrary, 
or  is  to  be  taken  as  a  copulative>  there  only  one  con- 
tingency is  necessary  to  vest  the  fee  in  the  brother. 
Ho  doubt  can  be  entertained  of  the  propriety  of  this 
Court  sometimes  construing  it  in  either  a  copulative 
sense,  or  a  disjunctive,  as  it  suits  the  intent  of  the 
party.  Repeated  instances  can  be  adduced*  where  the 
Court  has  construed  or  in  the  copulative  sense ;  and 
this  has  been  decided  oyer  and  over  again.  You  will 
see  repeated  instances  of  it  cited  in  the  last  reported 
fases  decided  in  the  Court  of  Chancery  in  England ; 
and  this  construction  is  founded  in  sound  sense  and 
reason,  and  agreeable  to  the  English  language.  It  is 
"%b  often  used  in  acts  of  Parliament,  in  deeds,  convey- 
ances, wills,  &c.  5  but  in  our  case,  and  in  all  others  that 
occur  on  devises,  there  is  a  settled  rule  to  guide  us  in 
our  construction.  It  is  a  rule  laid  down  by  my  Lord 
H ardwicke,  that  wherever  an  estate  is  given  to  a  man 
m  fee,  and  if  he  dies  before  the  age  of  twenty-one,  or 
without  issue,  over  to  a  stranger,  or  is  to  be  construed, 
md ;  and  why,  because  in  the  event  of  his  dying  under 
age,  leaving  issue;  if  the  contrary  construction  pre- 
vailed, they  would  be  disinherited  ;  they  could  not  enter, 
as  both  contingencies  would  not  be  performed.  3  At> 
kjiist  191,  which  disinherison  would  be  contrary  to  the 
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intention  of  the  devisor.     The  case  in  Atkins  is  also 
reported  in  9  Mod.  444  -,   to  understand   it  right,  it  is 
necessary  to  refer  to  both  books ;  as   reported  in  At- 
kins,  it   is  perfectly  unintelligible  ;     the   word   and  is 
cited  where  it  ought  to  be  or  ;  and  in  the  report  of  the 
case  in  Mod.  or  is  left  out ;    it  was  a  question  arising 
on  a  codicil ;    and  it  was   there   determined,    that   or 
was  to  be    taken  as  and  •,  for  a  codicil  is  considered  as 
a  devise.     The  case  of  Brallington  v.  Brallington,  is  as 
211  reported  by  Atkins.     It  is  also  ill  reported  in  Wilson, 
for  the  word  or  is  used,  though  the   question  arose  on. 
the  word  and\    it  is  reported  in   a   different  way  in 
2   Vesey  \    the   best  report,  however,   of  the  case,   is 
clearly  in   9  Mod.  444 ;    and   this  construction  of  or9 
as  and,    has  uniformly   subsisted   since    the   reign    of 
Car.  2,  and  we  cannot  now  vary  from  it.     Since,  then, 
we  have  the  power  so  to  construe  it,  let  us  see  what  we 
are  to  do  ;  if  we  take  or  as  a  copulative,   the  judgment 
must  be  affirmed  j  if  as  a  disjunctive  particle,  the  judg- 
ment   given  in  favour  of  the  defendant  must  be  re- 
versed.    I  am  not  to  be  understood  as  of  opinion,  that 
the  rule  laid  down   by  my  Lord    Hardwicke,   is  to  be 
adopted  in  every  case ;  certainly  not ;  it  is  to  be  taken 
as  the  word  implies  ;  and  if  it  appears  to  have  been  the 
intent  of  testator  that  it  should  not  receive  that  con- 
struction, we  cannot  give  it;  it   remains,   then,  for  us 
to  see,  whether  the  words  in   the  will  warrant  us  in  va- 
rying from  the  rule.     In  the  case  of  Willeck  v.  Patison 
ft  is  so  laid  down.    But  it  is  said  here,  there  are  cir- 
cumstances to  induce   us  to  vary  from  the  rule  ;  first, 
the  terms  of  affection  used  by  the  testator  towards  the 
mother,   though  none  are  used   to  the  brother.     The 
devise  of  the  personal   estate  to  the  brother,  for  life 
only,  and  the  giving  the  remainder  in  fee  to  the  mo- 
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flier,  shews  that  the  mother  was  the  primary  object  of 
the   testator's   bounty;  and   we    must,    from   analogy, 
extend  the  same  construction  to  the  real   estate,  that 
he  wished   the  mother  to  have  Itj,  on  the   event  of  the 
brother  dying  without  issue  5  and  the  words,  f  if  my 
brother  dies  before  twenty-one,  or  without  issue  living 
at  his  death/  necessarily  implies  this,  and  varies  it  from 
all  the  cases  cited  ;    that  also  the  near  approach  of  the 
brother  to  his  full  age,    excludes  the  reason  of  the  de- 
termination in  those  cases,  namely,  the  testator  coul(i 
not  have  in  his  intent  the   death  of  his  brother  during 
his  minority,  leaving  issue.    Let  us  see  what  those  terms 
of  affection  are,  which  are  so  much  relied  on.  *  To  my 
honored  and  much  esteemed  mother  I  leave  an  annuity 
of  £50'   whereas   he   leaves   the   fee   to    his   brother, 
God  forbid  that  such  terms  of  affection  could  alter  the 
nature  of  a   devise ;    and  that  using   terms  of  respect 
should  give  an  estate  contrary  to  the   intent  of  the  do- 
nor,  manifested    by  his  giving  her  but  an  annuity  of 
£50,     This  circumstance,  in  my  opinion,  is  no  reason 
to  induce  us  to  vary  from  the  rule.     Let  us  now  look 
at  the  second :  his  giving  but  an  estate  for  life  to  his 
brother,  in  the  personal  estate,  clearly  shews  the  intent 
of  the  testator,  that  only  a  life  estate   should  pass  to 
the  brother,  as   to  the  real  estate  also  ;  that  the  using 
words,   passing  a  greater   estate,   was  a  mere  blunder  ; 
and  so  to  construe  a  devise  of  the  real  estate,  by  a  de- 
vise of  the  personal  estate ;  but,  surely,  that  cannot  be 
contended  for  seriously ;  and  is  it  not  fair  to  say,  that 
the  blunder  was  committed  in  giving,  but  an  estate  for 
life  to  the  brother,  as  to  the  personal  estate  ;  and  this 
construction  must  be  clearly  preferred,  as  the  first  one 
would   turn  it  into  an  executory  devise.     It  has  been 
insisted  on.  that  the  words,  *  if  there  was  no  issue  liv- 
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ing  at  the  time  of  his  death,'  clearly  .shews  that  it  was 
the  testator's  intent  that  the  mother  should  take  the 
estate,  at  all  events,  whenever  the  failure  of  issue  of 
the  brother,  should  happen  ;   but  an  exception  tanta- 
mount thereto  occurs  in  the  case  of  Welch  and  Patter- 
son, if  the  first  taker  should  die  without  leaving  issue 
behind  him  ;   which  is  the  same   as  if  it  was,  as   here, 
leaving  issue  living  at  his  death.     In  Shire  and  Hunt, 
Pollexfen,  26  Car.  2,  leaving  issue  at  his  death,  means 
living,  at  hjs  death.     True  it  is,  that  Chief  Justice  Pol- 
lexfen |  only  contains  arguments  ;  he  had  been  Attorney 
General ;  but  after  he  was  raised  to  the  rank  of  Chief 
Justice,  he  revised  all  his   arguments ;  he  would  not 
have  taken  the  immense  trouble  of  revising  them,  if  he 
had  not  been  of  opinion  they  were  founded;  and  yetp 
in  his  book  the  observation  made  here,  never  occurs  ; 
had  it  been  founded  in  law,  it  surely  would  have  been 
made.     But  it  is  said,  that   the  devisee  being  within 
fifteen  months  of  his  full  age,  does  not  leave  the  possi- 
bility that  the  event  of  his  dying  under  age  was  in  the 
contemplation  of  the  testator  \  and  this   circumstance 
distinguishes  it  from  other  cases :    but   in  none  of  the 
cases  stated*  is  it  mentioned  what  was  the  age  of  the  first 
taker,  nor  what  was  the   intent  of  the  testator,  in  the 
event  of  the  devisee  dying  under  age.     If  the  sense  of 
the  will  does  not  extend  to  that  case,  judgment  must  be 
given  for  the  brother.     It  is  not  necessary  for  the  testa- 
tor to  have  in  his  view  every  possible  contingency  that 
might  arise  *,  in  my  opinion,  none  of  those  circumstances 
shew  the  improbability   of  his  having  issue ;   if  that 
event  had  happened,  and  he  had  died  during  his  mi- 
nority, the  issue  would  not  have  taken,  but  {he  mother 
would  ;  but  it  has  been  said,  he  might  have  had  in  hia 
contemplation  the  preventing  his  brother  marrying  be- 
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fore  twenty-one ;  If  so,  why  did  he  not  insert  a  proviso 
to  that  effect ;  why  express  himself  in  that  strange  Way  % 
in  one  moment  the  mother  is  to  take  5  in  another,  not. 
But  it  has  been  contended  that  the  Court  should  inter- 
pose the   words  '  at  any  time^  if  he  shall  die  before 
twenty-one,  or  at  any  time  without  leaving  issue  at  his 
death,'  that  or  should  be  taken  in  its  primary  sense  5 
but  if  these  words  should  be  inserted,  that  would  not 
produce  the  effect  contended  for;  or  must  still  remain  a 
copulative ;  but  we  have  no  grounds  here  to  insert  those 
Words ;    if  there   were,  we  would  construe  them   so, 
without  interlining  them.     Fifth  objection,  not  deny- 
ing Lord  Hard  wick's  position  to  be  founded,  and  ap- 
plicable, as  applied  to  estates  of  inheritance,  yet  it  does* 
not  apply  here ;  for  this  is  a  freehold  lease  of  lives,  re- 
newable for  ever.     Mr.  Saurin  very  justly  stated  the 
reason  for  making  this  construction  was,  to  avoid  the 
disinheriting  an  heir,  which  otherwise  would  take  places 
but,  here,  no  such  reason  held ;  for  it  would  not  de- 
scend, in  this  case,  to  the  heir,  but  to  the  executor,  as 
assets  in  his  hands.     Clearly,  the  object  of  the  testator 
was  an  executory  devise  ;  an  absolute  devise  to  the  first 
taker,  to  have  the  power  of  disposal  &c. ;  but,  if  he  died 
t>efore  he  had  disposed  of  it,  testator  gave  it  to  his  de- 
scendants ;  so  that  here  there  was  no  special  occupant. 
The  intent  ©f  the  testator  was  frustrated,  even  if  it  had 
gone  to  the  executors.     Yet,  m  my  opinion*  this  cir- 
cumstance would  not  have  made 'any  difference.     The1 
testator  meant,   first,  if  he  attained  his  full  ager  the 
devisee  might  dispose  of  if  as  he  pleased  ;  but  in  the 
event  of  his  dying  before  twenty-one,  then  to  his  chil- 
dren.    Besides,  there  is  a  special  occupant  named  in 
the  lease  under  which  the  testator  claims ;  it  is  made 
to  the  lessee*  his  foeirs,  md  assigns  j<  bul  whether  fchere 
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..was  or  was  not  a  special  occupant,  in  my  mind,  makes 
no  difference,  for  the  testator  clearly  intended  it  should 
go  to  bis  brother's  son ;  and  it  is  our  duty  to  give  ef- 
fect to  the  intent  of  the  will.  Clearly^  in  my  mind,  a 
preference  was  intended  to  the  brother  5  there  is  nothing 
that  I  can  discover  in  the  m\l9  to  take  it  out  of  the 
general  rule  ;  and  though  no  rule  had  established  this* 
I  could  not  hesitate  to  give  this  construction  \  and  the 
brother  being  only  tenant  for  life  of  the  persona^  estate* 
does  not,  in  my  mjnd,  vary  it.      •  ,   , 

Judge  JQownes*---The  word|  used  in  the  will,  are  not 
to  be  taken  in  tlieir  strict  and  litera^sense  y  for,  if  you* 
dp*  in  the  event  of  Benjamin  dying  lender  twenty-one* 
leaving  issue,  that  issue  would  not  inherit.     The  ob- 
ject of  the  testator  seems  to  me  to  have  been  to  guard 
against  the  descent  of  this  estate  to  tlie  distant  rela-t 
tions  of  Benjamin,  on  the  event  of  his  dying  without 
issue  1  and  to  guard  against  it,  he  leaves  it  to  his  mo- 
ther.    If  the  construction  sought  by  the  plaintiff  be  the 
true  one,  it  was  not  the  marriage,  and  the  having  issue 
alone,  would  vest  the  property  in  the  brother,  but  his 
attaining  the  age  of  twenty-one  ;  had  both  these  events 
happened*  it  is  admitted  that  the  mother  could  not 
Jiave  taken  the  lands*  and  the  brother  would  have  been 
Without  the  power  of  providing  for  hjs  issue,  on  the, 
event  of  his  dying  under  twenty-one;  but  that  is  not 
the  proper  construction,  is  evident  from  the  case  o£ 
Stowell  v.  Gerald,  recognised  in   the  case  of  Wright 
V.  Crump,  B.  R.  in  England ;  and  though   that  case 
has  been  overruled  as  to  other  points,  yet  it  remaina 
in  full  force,  and  untouched,  as  to  this  points     In  Lob. 
v.  Gerald,  the  words  differ  materially  from  our  case  i 
the  words  there  are,  *  if  devisee  dies  under  the  age  of 
^wenty-one,  or  without  issue  ,'  the  word*,  in  our  case* 
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are,  *  without  issue  living  at  the  time  of  his  death /  the 
Court,  in  Lob  v.  Gerald,  were  obliged  to  restrict  the 
meaning  of  testator  to  issue  living  a^his  death,  in  order 
to  effectuate  his  intent  *,  for,  otherwise,  the  devise  over 
would  have  been  too  remote. 

Judge  Day.  —  I   shall  confine  myself  to   the  cases 
cited  by  the  plaintiff,  to  shew  his  construction  should 
prevail  in  the  case  of  Hilliard  v '  Junine,  and  the  case 
of  Woodward  v.  Glasbrook,  2  Vernon,  388.     Observe, 
our  case  is  a  devise  to  testator,   and  his  heirs,  in  fee  j 
and  if  he  died  under  twenty-one,  or  without  issue,  &c. 
The  construction  sought  by  plaintiff,  is,  one  punishing 
the  innocent  children.    The  cases  cited,  are  two  cases 
of  estates  tail.    Construing  it  in  a  disjunctive  sense, 
would  abridge  the  estate  of  the  first  taker;  it  would 
leave  him  only  in  estate  tail ;  that  was  not  the  case  in 
those  we  have  cited,  for  they  had  but  an  estate  tail,  ia 
any  event ;  but,  say  they,  this  is  a  devise  of  an  estate 
jpour  autre  vie,  before  the  statute,  &c.  it  would  have  gone 
to  the  first  occupant ;  but  our's  is  a  case  of  special  oc- 
cupancy, whereas  all   the  cases  cited  by  Mr.  Saurin, 
were  those  of  common  occupancy,  and  the  principle  on 
which  they  were  decided,  is  not   applicable  to   special 
occupants.     Here  the  will  itself  points  out  a  special 
occupant,  for  the  devise  is  to  Benjamin,  and  his  heirs. 
Here  the  heirs  inherit,  under  the  limitation  of  the  will, 
as  they  would  in  other  cases  ;  but,   even  though  they 
were  not  pointed  out,  yet  will  the   heir  be  preferred* 
In  Lyttleton,  99,  or  is  used  as  and\  and  also* in  Black- 
stone's  Commentaries. 

Lord  Kilwarden  —It  remains  forme  to  observe,  that 
our  brother,  who  is  absent,  (Chamberlain)  does  not 
agree  with  us  in  opinion.  His  reasons  are,  that  the 
general  frame  of  the  will,  the  expressions  of  regard  and 
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tenderness  used  to  the  mother ;  his  making  the  brother 
only  tenant  for  life  of  the  personal  estate  ;  the  near  ap- 
proach of  the  brother  to  his  full .  age,  induce  him  to 
consider  the  mother  as  the  primary  object,  and  to  take 
the  or  in  its  strict  and  literal  sense,  that  the  proximity 
of  Benjamin  to  his  full  age,  distinguishes  this  case  from 
all  those  that  have  been  cited;  shewing  that  he  had  in 
his  contemplation  the  marriage  of  the  brother,  the  birth 
of  a  son,  and  his  death,  without  issue  living  at  his  death, 
and  shewed  his  intent  that  the  mother  should,  in  any 
event,  take  the  estate,  if  Benjamin  died  without  issue,-. 
Judgment  affirmed. 
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Roberts  versus  Wilson. 


Trover  for  bark. 


HIS  was  an  action  of  trover.     The  jury  found  for  Defendant  of- 


the  plaintiff.  It  was  now  moved  to  set  aside  the  verdict,  i^to^rove6" 
as  being  contrary  to  evidence,  and  for  the  misdirection  ^aintUf^wer?* 
of  the  Judge,     'the  case  appeared  to  be  :    The  defend,  pint  owners  of 

P  r*  ■         the  bark,  and 

ant,  residing  in  Limerick,  wrote  a  letter  to  the  plaintiff*,  that  Abeiard 

~L  .  *  had  consigned 

residing  in  England,  that  a  cargo  of  coppice  bark  would  it  to  the  defen- 

11         ii  •        i  •  >-r>i         i    •      tt»  i  i      dant,  to  sell,  in 

sell  well  in  this  country.     I  he  plaintifi  sent  over  the  oak   satisfaction  of  a 

bark.     The  defendant  wrote  word  that  he  would  have  by  Abeiard.    it 

nothing  to  do  with  it ;  that  the  tanners  here  would  not  tbat  AbeiaYd 

buy  the  oak  bark,  as  it  was   of  an   inferior  quality  —  delivery  of  the 

Roberts,  the  plaintiff,  alledged  that  the  bark  was  his  ba,rk'  b('C('me 
7  *  '  o  a  bankrupt. 

property,  although  it  had  been  sent  by  Abeiard.     Abe-  7he  JJu,dge  re* 

*        l         •"  °  J  jet-ted  him,  as 

lard  became  a  bankrupt,  and  the   defendant  wished   to  proving  a  con- 

tract  vesting 

produce  him,  to  prove  the   agreement  between  Roberts  the  property,  or 
and  Abeiard,  and  that  he  had  a  property  in  the  bark,  in- himself  at  the 

time  of  the 
transfer,  show* 
ing  he  would  vest  the  property  in  the  assignee  for  Abelard's  own  benefit ;  he  also  refused  to 
let  him  prove  that  this  contract  was  not  waived  or  given  up  by  him,  and  was  continued  at 
the  time  of  the  writing  the  letters  to  Roberts,  stating,  that  no  deduction  would   be   made 
from  the  price  of  tlu>  bark.     1  in,'  Court  granted  a  new  trial,  or.  pa/mem  of  cotfi* 
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The  Judge  rejected  hira  ;  as,  proving  the  bark  his  pro- 
perty, would  vest  it  in  the  assignees  for  his  own  benefit. 
For  this  rejection  of  evidence,  and  that  the  verdict  waf 
contrary  to  the  evidence  given,  the  defendant  now  nlove4 
tQ  set  aside  the  verdict  had  for  the  plaintiff. 

The  defence  set  up  was,  that  the  bark  was  the  joint 
property  of  Abelard  and  Roberts  ;  and  that  Abelard  had[ 
given  it  to  Wilson  to  sell  for  a  debt  of  Abelard's  ;  that 
after,  Wilson  had  wrote  over  to  4belard  that  he  would 
have  nothing  to  do  with  h%  Letters  were  shewn  by 
Abelard  to  the  defendant,  wrote  by  Roberts  to  Abelard, 
in  which  Roberts  states  that  the  shippers  in  England 
would  not  abate ;  and  these  letters  implied  a  contract 
as  in  existence  between  Abelard  and  Roberts,  whereby 
some  property  in  the  bark  was  vested  in  Abelard  ;  and 
that  Abelard  was  a  competent  witness  to  prove  the  con» 
£ract  entered  into  by  Roberts  and  Wilson,  and  Abelard. 

Counsel  for  defendant,  Wilson,  cited  the  case  of> 
Benjamin  v.  Porteus,  2  BI.  R.  590,  where  it  was  ruled 
that  a  person  employed  to  sell  goods,  and  to  have  the 
overplus  above  a  certain  sum  for  himself,  is.  a  competent; 
witness  to  prove  the  contract  of  sale. 

Court. r^Lfit  there  be  a  new  trial,   oil  payment  of 
$ost& 
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W.  and  J.  Orl*  versus  David  Flyn. 


CTION  of  Trespass,  that  David  Flyn  did,  in  Au-  Action  of  trek 
gust  last,  seize  several  goods,  cotton  twist,  &c.  putting  J^ai  iSfe.' Se* 
the  plaintiffs  to  great  trouble  and  expense  to  recover  for  theldkintiff 
said  goods*  so  taken  by  the  defendant.     Plea,  general  w?Sj  that  cer" 

°  *  °  '     tain  cottons 

iSSUe.  were  seized  by 

the  defendant, 

The  defendant  seized  those  goods,  as  a  revenue  ofE-  a  revenue  of- 

•   i     •  ii  i  -,  &cet;  that  they 

cer.  On  the  trial,  it  appeared  that  the  goods  were  were  condemn- 
condemned  by  the  Sub-commissioners.  This  judgment  commissioners  § 
was  reversed  by  the  Commissioners.  Both  judgments  of^ndemna- 
were  given  in  evidence  by  the  plaintiff.  The  attorney  edby^hVcomT 
for  plaintiff  proved  the  bill  of  costs,  £UB  13s.  which  gjfj^f^J 
was  incurred  in  recovering  the  goods;  did  not  prove  the  were  given  in 
items,  except  a  model  of  Artwright's  machinery,  which,  amount  of  the 

•  1  i        r  t      A  •     •  costs  incurred 

At  their  request,  was  produced  before  the  Commissioners,  by  the  plaintiffs* 

._,  i      i  f    •    ■         i  i  •  £•••!_  m  procuring  the 

To  save  the  loss  or  time,  the  object  ot  seizing  the  cot-  restoration  of 
ton  was  to  try  the  right  of  duty  thereon.     Cotton  yarn  proved,  bvtlSs. 
pays  2s.  6d.  per  lb.  which  is  not  more  than  l-50th  of  p^jng  k' ex-m* 
the  value;    cotton,    mixed,  pays    Is.  8d.     The  loss  pt  tScSSS^ 
time  was  estimated  at  £  100  ;  the  costs,  at  £  300  ;  ver-  ^right's  ™a- 

7,7  chinery,  to  save, 

diet  for  plaintiff.     The   Counsel  for  defendant  argued  time  in  the 

1 ,      .  .  °  process  of  spin- 

that  there  was  probable  cause  ;    that   a  certificate  from  rung,  &c.  the 

the  Judge,   of  probable  cause,  would  be  sufficient  evi-  was  laid  as  evi- 
dence to  entitle  the  defendant  to  a  nonsuit ;    that   the  the  Commis- 
cXistence  of  a  probable  cause  may  appear  either  on  the  Si°i!ord  Chief 
declaration,  or  in  the  plea,  or  in  any  pa?t  of  the  plead-  hddTthough°a 
ings.     Now,  here  the  judgment  of  the  Sub-commission-  the  sentence  otf 

o  *  *»       o  condemnation 

by  the  sub- 
commissioners  negatived  the    idea  of  malice,  yet,  that  the  sentence  of  reversal  pronounced 
fcy  the  commissioners,  destroyed  that  evidence,  and  set  up  the  malice  again. 

He  also  said,  it  was  formerly  ne,essary  to  prove  ciprjess.  malice;  now  it  is  sufficient,  it 
It  can  be    collected  from  the  circumstances  of  the  case. 

The  Court  doubted,  whether  an  action  against  revenue  officers,  must  be  brought  within 
three  months,  except  in  smuggling  «.ases,  or  cases  where  the  party  intends  to  smuggle. 

Though  a  verdict  passes  against  the  defendant,  yet,  if  probable  cause  appears  on  tho 
Record,  or  if  the  Judge  certiUes,  that  on  the  trial  there  appeared  probable  cause^  he  wiU 
£e  entitled  to  4  non§uit. 
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er&  in  our  favour,  is  probable  cause.   In  Reynolds  versus 
Kennedy,  3  Wilson,  232,  it  was  settled,  that  in  an  ac- 
tion for  a  malicious  prosecution,  a  judgment  in  favour 
of  the  defendant  takes  away  the  imputation  of  malice.-^- 
[Lord  Yelvertan. — True;  but  the  second  judgment,  or 
reversal,  again  establishes  the  malice  and  trespass.]    The 
declaration,  as  matter  of  aggravation,  states,  iC  for  that 
the  defendant  did  maliciously  prosecute  a  suit  before  the 
Sub-commissioners,  who  condemned  •,  that  this  sentence 
was  reversed  by  the  Commissioners  of  Appeal."     This 
is  not  an  action  on  the  case  for  a  malicious  prosecution. 
In  trespass,  the  plaintiff  will  be  entitled  to  a  nonsuit, 
provided  he  has  obtained  a  prior  verdict,  on  account  of 
the  trespass  for  which  the  action  of  trespass  is  brought, 
or  a  certificate  of  probable  cause.     Sutton  v.  Johnson, 
1  T.  R.  54:5  >     This  case  was  carried,  by  writ  of  error ? 
from    the    Exchequer   into    the    Exchequer   Chamber, 
where  the  judgment  of  the   Exchequer  was  reversed  \ 
from  that  it  was   carried  to  the  House  of  Lords,  who 
unanimously  affirmed  the  judgment  in  the  Exchequer 
Chamber,  reversing  that  of  the  Exchequer.     It  was  an 
action  of  trespass  on  the  case,  that  the    defendant  had 
the  plaintiff  tried  before  a    Court  Martial,   maliciously 
and  without  probable  cause,  for  disobedience  of  orders. 
The  sentence  of  the  Court  Martial  was,  that  the  plain- 
tiff's conduct  was  justifiable.     Verdict  ^500,  and  da- 
mages.   A  new  trial,  verdict  .£6000,  judgment  reversed, 
there  appearing  probable  cause;  for  the  sentence  im- 
plied  the  disobedience,  but  that,  from  circumstances, 
the  defendant  was  justifiable.     4  Bur.  1971,  Farmers. 
Darling,    malice,    either    express    or  implied,  and  the 
total  want  of  probable  cause,  must  both  concur  in  this 
action   for  a  malicious    prosecution.     Reynolds  versus 
Edwards,  6  T.  R.  11,  the  discretion  of  the  Judges  for 
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certifying  must  be  regulated  by  law,  and  is  mandatory, 
if  the  trespass  be  malicious. 

Lord  Yelverton. — To  support  an  action  for  a  malicious 

prosecution,  it  was  formerly  necessary  to  prove  express 

malice.     This  rule  is  now  relaxed  ;  and  it  will  now  be 

sufficient  to  support  an  action,  if  malice  can  be  collected 

from  the  circumstances  of  the  case. 

Mr.  Burrowes,  contra,  for  plaintiff,  admitted  that  the 
action  must  be  commenced  within  three  months  after  the 
seizure.  The  judgment,  in  the  case  of  Kennedy  versus 
Reynolds,  was  grounded  on  its  being  an  action  for  ma- 
licious prosecution,  aliter  if  it  had  been  an  action  of 
trespass,  like  this.  Since  the  act  of  Car.  2,  every  spe- 
cies of  cotton  yarn,  from  that  time  till  a  year  ago,  was 
imported  under  that  act.  In  1793,  the  cotton  spinners 
applied  for  a  duty,  ad  valorem,  of  6d.  per  lb.  on  the 
fine  parts  of  twist  and  yarn  ;  the  Calico  and  cotton  mer- 
chants petitioned  the  House  of  Commons  against  this 
rise.  The  petition  was  referred  to  a  Committee  of  the 
House,  who  reported  that  it  should  not  be  meddled 
with.  The  Commissioners  of  the  Customs  order  the 
defendant  to  seize  the  goods,  if  the  owner  did  not  pay 
an  additional  duty,  which  had  never  been  imposed  by 
act  of  Parliament.  They  put  in  their  claim  to  the  goods 
in  due  time ;  they  offer,  within  three  days  after  the 
seizure,  to  abide  by  the  plaintiffs'  evidence.  The  plain- 
tiffs, at  the  end  of  twenty  days,  enter  into  their  defence. 
2  Bl.  912,  officers  seize  goods  at  their  peril. 

Lord  Yelverton  and  Baron  George  doubted    whether 
the  act,  requiring  the  action  to  be  brought  within  three 
months,  extends  to   other  cases  than  where  the  party 
smuggles,  or  intends  to  smuggle. 
No  judgment  pronounced. 


3  O 
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O'Kelly  versus  Lath  an. 


P 


Court-martials     JT  OINT  saved.     Action  of  assumpsit  for  money  had 

have  no  power  .  _    ,  1         .„.  rT,, 

to  fine,  and  as-  and  received,  for  the  use  of  the  pla.'niitt,  &  J  00.      ine 

agSnsftheper-  plaintiff  was  a  yeoman  of  the  Philipstown  corps  *,  he  had 

kispaid^  been  brought  to  a  court  martial,  and  found  guilty  by  it 

their  order.  0f  having  taken  the  United  Irishman's  oath  \  and  he 

A  court-martial  ©  ' 

bae  no  place        wa<<  sentenced  by  them  to  be  imprisoned,  and  also  to  pay 

where  it  can  re-  •  i 

turn  its  fines.       a  fine  of  j£  100   to  Major  Lathan,    to   be   distributed 

There  can  be  no  .  it  t  i*  i*   i 

•osts  upon  a  among  the  poor  loyalists.  It  was  objected,  that  even 
supposing  that  the  Court-martial  had  not  the  power  to 
fine,  yet  the  plaintiff  should  not  have  brought  his  ac- 
tion against  the  defendant,  but  against  those  to  whom 
it  had  been  ordered  to  be  paid,  and  to  whom  it  must 
be  presumed  to  have  been  paid,  as  nothing  appears  on 
the  Judge's  reports. 

Curia.—-  The  Court  will  not  admit  such  an  argument; 
the  Court-martial  has  no  right  to  fine ;  we  give  no 
opinion,  if  it  had  been  for  false  imprisonment.  As, 
however,  it  is  a  point  saved,  there  can  be  no  costs  of 
this  motion  5  where  is  the  Court-martial  to  return  their 
fines  ? 
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Adam  Peters  versus  Hunt. 

ACTION  of  covenant  on  a  charter  party.     Plaintiff  ™ "j^p™ 
charters  his  vessel  to  defendant  for  a  certain  voyage.  £rinSewa"s 
Defendant  did  not  pay  the  agreed  on  freight ;  whereas  ^rra?  ptehterH 
plaintiff  brought  his  action  on  covenant.     That,  by  the  d*ed,  °f  charter 

*  °  ...  ofaftreight- 

charter  party,  it  was  agreed  that  on  his,  the  plaintiff's,  ment,  the  plain- 

.  tiffs  name  was 

arrival  at  Oporto,  the  defendant  was,  within  thirty-one  originally  writ- 

ten  JPctcrsoTZ 

days  after  notice,  to  load  the  vessel  with  Port  wine,  at  the  instead  of  Pe- 
agreed  on  freight.     The  defendant  insisted,   1st,  that  fendant's  agent, 
the  deed  was  non  est  factum.    2dly,  That  plaintiff  had  tfonVAUdeed^ 
not  sailed  with  the  first  opportunity,  wind  and  weather  jSj£[e 
permitting.     $dly,   That  plaintiff  did  not  remain  long  font,  at  the 

*  •  o  J  *  r  o    suggestion  ot 

enough  at  the  port,  &c.  to  enable  defendant  to  load,  &c.  tbe  plaintiff, 

°  r  scratched  out 

As  to  the  non  est  factum,   it  appeared  that  the  name  the  letters  m^ 

.    .  /  J  s  r  'J  his  is  an 

originally  written,  was  Adam   Peterson.     This  charter  erasure  by  a 
of  affreightment  made  between  Adam  Peterson,  master  immaterial 
of  the  brig,  &c.  so  that  the  syllable  on,  was  struck  off  {JS  giv^the  °e 
the  name.     The  first  witness  proved  that  he  knew  the  addkio^iaTre- 
charter  of  affreightment ;  that  it   had   been   originally  me,dy'  an<?  f,oe5 

o  *  o  J    not  support  the 

written  Peterson,  but  after  defendant  had  gone  away,  £lea  ot  non  est 
the  letters  on  had  been   struck  out.     Second  witness     An  alteration 

.  .  .  t        <i      \      n     m  of  a  deed  by 

proved  arbitration  bond*  reciting  the  deed  of  affreight-   one  of  the  par* 

rrii  i  .  i     i  i        t     i  t'es  "who  ac- 

ment.     Inere  were  three  questions  made  by  the  Judge:  quired  on  in- 
1.  Whether  the  letters  on  were  erased  before,  or  after,  th^de^^'iot 
the  execution  of  the  deed,     2.  By  whom  the   erasure  Jfe^n  an Tmma- 
was  made.     3.  If  it  had  been  agreed  to  by  the  defen-  Zm\h™*\L™* 
dant,  before  or  since  the  bringing  of  the  action.     As  to  tion  of  i{  l^  a 

°      °  stranger,  m  on 

the  first,  the  Jury  called  back  the  witness  ;  he  was  not  immaterial  part* 

avoid  the  deed  ; 

present  at  the  erasure.     Verdict,  that  it  was  made  after  but,  an  altera- 

„      t,        .  ,         ttmi     i  •  ™  tion  by  a  stran- 

execution.     2»  Uy  either  Hill  the  witness,  or  Peterson,  ger,  in  a  mate- 
rial part,  will 
avoid  the  deed. 

A  ship  broker  is  he,  who,  and  with  whom  the  captaias,  or  owners  of  ships,  leave  an  account 

of  their  sailing  destination,  &c..  &c. 
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3.  That  it  was  done  without  the  knowledge  or  privity 
of  Hunt.  As  to  the  second  point,  the  Jury  having 
called  back  the  witness,  they  found  that  the  erasure  was 
made  by  Hill,  in  presence,  and  at  the  suggestion  of 
Peterson.  Hill  considered  himself  as  agent  to  Hunt ; 
and,  if  the  captain  had  been  an  Englishman,  he  would 
$iave  considered  himself  as  agent  to  the  captain  also. 
For  the  plaintiff  it  was  argueds  This  is  an  immaterial 
^Iteration,  done  for  no  improper  purpose,  and  does  not 
give  any  remedy,  &c.  which  the  parties  had  not  before 
the  alteration  was  made  by  Hill,  the  agent  of  one  of 
the  parties,  at  the  suggestion,  and  in  the  presence  of 
Peterson,  the  agent  of  the  other,  on  discovering  a  mis- 
take  in  the  name  of  the  parties. 

Mr*  Boydy  contra.— -If  a  party  plaintiff  will  alter  a 
fleed  in  any  part,  whether  material  or  immaterial,  after 
execution  thereof,  it  lies  for  the  defendant  to  say,  it  is 
not  his  deed,  unless  his  consent  has  been  obtained, 
either  at  the  time,  or  subsequent.  If  a  stranger  to  a 
deed  will  alter  that  deed  in  a  part  material,  without  the 
assent  of  either  plaintiff  or  defendant,  plaintiff  cannot 
recover  on  it,  on  the  principle  that  it  is  the  fault  of  the 
plaintiff  to  let  it  in  his  hands.  There  are  two  questions 
liere*  1.  If  the  point  be  material ;  the  Court  have  now 
no  discretion,  but  are  bound  to  believe  that  it  was  made 
without  the  consent  of  the  defendant,  for,  so  the  ver- 
dict has  found  it.  2,  Whether  it  was  made  by  the 
plaintiff,  or  by  his  direction  ;  for,  it  has  been  held  a 
material  alteration,  after  execution,  to  insert  the  party's 
name,  though  it  has  even  been  omitted  by  a  clerical 
error,  and  plaintiff  could  not  recover  on  it ;  now,  here, 
instead  of  the  party,  his  agent's  name  was  put  in.  Such 
is  the  case,  as  laid  down  in  11  Coke,  27,  Pigot's  case, 
where  the  whole  doctrine  of  alteration  and  erasure  of 
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deeds,  is  settled.  A  ship-broker  is  one  with  whom  the 
captains,  or  owners  of  ships,  leave  an  account  of  their 
sailing,  &c  and  to  what  part  of  the  world  they  are 
bound,  Croke  Eliz.  6%6y  Markham  v.  Gorartin,  in-a 
recognizance,  filling  up  blank  places  by  the  plaintiff 
avoids  the  deed,  where  will  be  seen  the  doctrine  of 
erasures  well  discussed.  And  plaintiff  here  is  not  with- 
out his  remedy,  for  he  may  have  an  action  sur  case, 
against  the  person  making  the  alteration  ;  the  ship* 
broker's  name  was  Haram  Peterson  ;  an  action  lies 
against  a  stranger  altering  a  deed,  if  the  party,  by  said 
alteration,  lose  the  benefit  of  it. 

Lord  Kilwarden.—Y£  a  deed  is  erased  by  a  party 
who  is  to  acquire  an  interest  thereby,  it  shall  avoid  the 
deed ;  but  if  a  stranger  makes  an  alteration  in  an  im- 
material part,  it  shall  not  alter  it ;  aliter,  if  the  stranger 
had  made  it  in  a  material  part ;  here  it  is  a  stranger 
who  made  the  alteration,  and  I  conceive,  in  an  imma- 
terial part,  because  the  taking  the  letters  on  from  Pe- 
terson, does  not  give  plaintiff  any  action  he  had  not 
before.     l>et  the  po$tea  be  delivered  to  the  plaintiff. 

Judge  Downes,—!  tried  the  case,  and  I  over- ruled 
the  objection  ;  I  am  happy  I  did  so,  as  it  coincides  witb 
the  justice  of  the  case^ 
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Lessee  of  Bower  ve?*$as  Eccles. 

A  devise  to  ©ne  OPECIAL  verdict.  Mr.  Bower  being  seized  in  feea 
after  his  death  previous  to  and  in  consideration  of  a  marriage  had  be- 
t9tteeVaad  Stheir  tween  nnil>  &c-  *ri  l^39  conveyed  their  lands,  of  which 

heirs,  is  an        }ie  was  seized  in  fee,  to  the  use  of  himself,  in  tail ;  re- 
estate  tail  in  ;  .         r  . 
devisee.             version  to  his  own  right  heirs.     He  devises  all  his  lease - 

Tenant  in  tail  . 

mortgages,  and   hold  interest  whatsoever  to  his  brother  Robert,  for  and 

conveys  posses-  .  .  .  ,     . 

sionof  the  land  during  his  natural  life  ;  and  alter  his  death,  to  his  issue 
aud™^ being'  and  their  heirs,  taking  the  name  of  Bower;  and  for 
anZequkny  of°re-  want  of  such  issue,  to  his  sister,  and  her  heirs.  After 
fevTes1  annnhee  tne  wilI>  tne  testator  had  issue  one  son,  and  in  1749  he 
and  suffers  a      <3ied ;  in  1750,  Henry,  the  son,  died  underage,  and 

recovery ;  this  *'  *  &    * 

does  not,  in  a     unmarried,  seized  of  an  estate  tail,  and  reversion  in  the 

court  of  law, 

bar  the  remain-  lands;  Robert  enters,  and  in   1750,  by  deed  of  lease 

ders  over. 

The  operation  and  release,  conveys  the  lands  by  deed  of  mortgage  ta 
totally  for  a'  Robert  Eccles,  subject  to  the  equity  of  redemption, 
to°dedde  on"1  7  on  payment  of  .€500.  In  1752,  .Robert  Boyer  levies 
th™ werSonln  a  ^ne*  witn  proclamation  to  make  a  tenant  to  the 
**  "P°"  ^*  praecipe.  The  recovery  was  suffered  to  the  use  of  him«* 
merges  the  con-  se]f  jn  fee.     jn  3753  he  makes  his  will,  and  devises  his 

trngent  estate. 

lands  to  the  use  of  the  mortgagee,  and  dies.  The  de* 
visee  of  Robert  dies.  Richard  Doucre,  son  of  Esther 
Doucre,  daughter,  or  sister  of  Mr.  Bower,  the  original 
testator,  were  now  entitled  to  said  lands,  unless  the  re- 
mainder limited  to  him,  was  divested  and  barred. 
In  1796,  he  came  of  age,  and  he  entered,  and  made 
the  present  lease ;  and  whether  his  entry  was  lawful,  or 
not,  was  the  question.  This  divided  itself  into  twa 
questions.  1.  Whether  Robert  was  tenant  in  tail,  under 
the  will.  2.  If  the  recovery  was  well  suffered.  As  to. 
the  first,  5  T.  R.  299,  Denn  v.  Pickney,  a  devise  to  A, 
for  life,  without  impeachment  of  waste  \  and,  after  his. 
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decease,  to  the  issue  male  of  his  body,  and  to  the  heirs 
jand  assigns  of  such  issue  male,  for  ever  ;  and  for  default 
of  such  issue  male,  to  B,  adjudged  an  estate  tail  in  A, 
Some  of  the  limitations  of  a  will,  must  be  dispensed 
with,  in  order  to  perform  the  general  intent  of  the  tes- 
tator, that  Robert's  issue   should   be  preferred  to  his 
sister's.     If  Robert  was  tenant  for  life  only,  his  issue 
must  take  an  estate  in  fee,  and  the  daughters,  the  heirs 
of  said  issue,  would  be  tenants  in  common,  contrary  to 
the  intent  of  the  will ;  by  construing  i$  an  estate  tail, 
all  the  remainders  would  take  place  to  his  sisters  and 
natural  son.      Issue,  in  this  case,  is  a  mere  word  of  li- 
mitation i  the  superadded  words,  4  the  heirs/  is  the  only 
reason  against  this,  that  makes  a  difference,  as  appears 
from  the  case  cited.     The  superadded  words  here,  can 
make  no  difference,  unless  they  take  it  from  the  usual 
course  of  descent  \  as  if  he  had  said,  heirs  male,  instead 
of  heirs  general,  as  it  would  alter  the  general  estate  he 
had  taken.    9  Wilson,  361,  Browne  v,  Hore,  Hargrave 
V.  Whitwhich.    2  Chan.  Rep.  131.     At  the  time  of  suf- 
fering  this   recovery,  it  is  expressly  found  he  had  no 
estate  of  freehold,   and  consequently  no  tenant  to  the 
praecipe.     In  the  case  of  Loddington  v.  Kime,   a  devise 
to  one  for  life,  without  impeachment  of  waste,  and  in 
«ase  of  failure  of  issue,  to  his  heir  ;  heir,  in  the  singular 
number,  conveyed  a  fee  *,  and  as  to  the  fine,  that  also 
was  bad,  as  the  partes  nihil  Jiabuerunt,     Both  parties 
agreed  it  was  an  estate  for  life  in  Robert  by  the  plaintiff, 
to  avoid  the  effect  of  the  recovery  by  the  defendant.  To 
come  under  the  doctrine  of  merger,  plaintiff  had  not 
made  an  entry  within  five  years  after  he  came   of  age. 
There  was  no  legal  estate  in  the  person  levying  the  fine. 
Judge  Chamberlain, — Tenant  In   tail  mortgages  and 
«pnveys  the  land  ;  possessed  only  there  of  an.  equity  ©f 
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redemption,  he  levies  a  fine,  and  suffers  a  recovery ;  in 
my  opinion,  this  does  not  bar  the  remainders  over  in 
law  ;  the  operation  of  it  would  be  totally  for  the  decision 
of  a  Court  of  Equity.  Jones  v.  Jones,  7  T.  R.  we  can- 
not presume  against  a  fact  so  found  by  the  verdict ;  the 
contingent  estates  were  merged  by  the  descent  of  the 
estate  for  life  of  Robert,  and  of  the  reversion  to  his  heir 
in  fee. 


An  act  passed 
in  1798,  making 
the  proposal  to 
murder,  equal 
to  the  conspir- 
ing to  do  so. 
Both  were  pu- 
nishable with 
death. 

Under  this  act, 
Sir  Duke  Gif; 
fard  was  indict- 
ed  by  the 
Grand  Jury  of 
the  King's 


The  Kins:  versus  Sir  Duke  Giffard. 

Trinity  Term,  1810. 

R.  Barrington  moved,  that  Sir  Duke  Giffaro! 
might  be  admitted  to  bail,  to  appear  at  the  nest  assizes 
in  Phillipstown.  This  was  the  first  capital  indictment 
on  the  act  passed  in  1798,  making  the  proposal  to  mur- 
der, equal  to  the  conspiring  to  murder.  The  motion 
was  grounded  on  the  affidavit  of  Sir  Duke  Giffard, 
stating,  that  he  had  never  made  any  proposal,  &c  ; 
that  the  person  giving  the  informations,  was  a  tenant 
who  had  been  turned  out  of  his  lands  by  Sir  Duke  Gif- 

nownapPneddtoe    fard»   the    lease    under    which    he    held    fr0m    Sir    Duke 

t>e  bailed,  on       Giffard's  father,  being  void,  as  contrary  to  the  powers 

entering  into  *  o  *  *  *■ 

a  recognizance, 

conditioned  to  appear  at  the  next  assizes  for  the  King'9  County.  It  appeared  that  the 
informant  had  been  a  tenant  of  Sir  Duke  Giffard  That  Sir  Duke  had  evicted  him  from 
a  farm  he  had  of  his,  under  a  lease  executed  by  Sir  Duke  Giffard's  father,  contrary  to  his 
powers;  and  that  the  informant,  on  being  so  evicted,  had  delared  he  would  be  revenged 
of  Sir  Duke.  That  the  person  whose  death  Hr  Dufce  was  accused  of  contriving,  was  a 
cestui  que  vie  in  a  valuable  lease  held  by  Sir  Duke  Giffard,  and  which  interest  Was  en- 
creasing  in  value.  That  though  the  proposal  was  sworn  to  be  made  on  the  3 1st  March, 
yet  were  no  informations  made  till  the  first  of  June.  Notice  was  given  to  the  prosecutor 
and  the  Attorney  General.  The  Court  ordered  the  informants  to  be  brought  to  them  in 
their  chamber,  stating  that  such  an  application  must  not  be  grounded  on  the  innocence 
of  the  prisoner,  but  on  circumstances  independent  of  their  guilt  or  innocence.  On  their 
return  to  court,  after  examining  the  informants,  they  made  a  rule  to  bail  Sir  Duke 
Giffard,  on  his  entering  into  a  recognizance,  himself  in  j£10,000,  and  three  sureties  in 
=£5,000  each,  to  attend  at  the  next  assizes  for  the  King's  County.  They  made  this  ruleonr 
looking  into  the  informations,  on  Sir  Duke's  large  property,  and  the  large  , bail  they 
required.  They  were  not  to  be  considered  as  pronouncing,  in  the  smallest  degree,  on  Sir 
Duke's  guilt,  or  innocence.  Sir  Duke  was  acquitted,  SW)(^  informant  Convicte«i  »£ 
perjury-* 
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given  him  by  the  settlement  under  which  he  held  the 
Jands.  That  Sir  Duke  held  a  very  valuable  interest, 
dependant  on  the  life  of  the  man  whose  life  he  was  ac- 
cused of  seeking  ;  that  it  was  likely  to  double  5  that  he 
had  an  estate  of  £3000  a  year,  and  was  not  likely  to 
skulk  from  justice  5  that  the  informants  had,  on  being 
turned  off  the  grounds,  threatened  to  be  revenged  of 
him  ;  that  he  swears  the  proposal  was  made  on  the  3Jst 
March,  or  1st  of  April,  and  yet  they  do  not  give  infor- 
mations till  the  1st  of  June.  Notice  had  been  served  on 
Mr-  Palmer,  the  prosecutor,  and  the  Attorney  General. 
In  the  case  of  the  King  v.  Baltimore,  the  prisoner  ap- 
plied to  be  bailed*.  The  prosecutor  and  his  Counsel 
made  no  opposition,  but  left  it  to  the  Court ;  neither 
opposing  nor  assenting  to  it,  and  he  having  a  great  pro- 
perty, was  bailed.     The  prosecutor  here  attends  also. 

Court.-~.Let  the  prosecutor  be  taken  into  the  cham- 
ber ;  we  will  look  into  the  examinations,  and  this  affida- 
vit. As  soon  as  the  Grand  Jury  are  sworn,  we  will 
make  our  rule.  We  conceive  that  this  application  must 
be  made  on  collateral  circumstances,  totally  indepen- 
dent of  his  guilt  or  innocence. 

On  returning  from  the  chamber,  after  examining  the 
prosecutor,  the  order  was  pronounced. 

Court, — Let  him  be  bailed.  We-are  not  now  to  be  con- 
sidered as  pronouncing,  in  the  smallest  degree,  on  his 
guilt  or  innocence  j  we  admit  him  to  bail,  on  looking 
into  the  examinations,  or  informations  ;  on  Sir  Duke's 
large  property,  and  the  greatness  of  the  bail  we  shall 
require  -,  let  him  give  security  himself  in  £,  10,000,  and 
three  sureties  in  £  5000  each,  to  appear  at  the  next 
assizes  that  shall  be  held  for  the  King's  county. 

He  there  stood  his  triaj?  and  was  most  honorably  a<3- 
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quitted.    The  informant  was  turned  into  the  dock2 
order  to  be  tried  For  perjury. 


Court  will 
presume  that,  a 
magistrate  who 
takes  a  recog- 
nizance for  the 
appearance  of 
a  person  in  this 
Court,  has 
grounds,  or  in- 
formations, for 
So  doing     If 
no  charge  in 
the  ensuing 
Term  be  pre- 
ferred, the 
Court  will  dis- 
charge the  re- 
cognizance. 
On  motion, 
Court  will" dis- 
pense with  the 
attendance  of 
one  bound  in 
recognizance, 
«le  die  in  diem. 


The  King  versus  Colclough. 
Michaelmas  Term,  1800. 

.11.  Saurin  moved,  on  behalf  of  Mr.  John  Col-' 
dough,  that  a  recognizance  he  had  entered  into  before 
the  Lord  Mayor  of  the  city  of  Dublin,  conditioned  in  a 
penalty  of  &  500,  to  appear  in  the  King's  Bench  the 
first  day  of  this  Term,  and  from  day  to  day,  till  he 
should  be  discharged  by  this  Court,  be  discharged.  He 
had  been  forced  to  enter  into  this  recognizance,  to  ob- 
tain his  liberty  from  an  imprisonment  which,  from  the 
facts  stated,  was  certainly,  in  the  eye  of  the  law,  a  false 
imprisonment.  Mr.  Colclough  had,  on  the  6th  of  June* 
come  to  this  city,  with  the  intent  of  going  to  England. 
On  Sunday,  the  26th  June,  he  was  arrested  by  Town- 
major  Sirr. 

Court.-—  Let  the  recognizance  be  forthwith  returned 
into  the  Court. 

The  recognizance  being  returned, 

Mr,  Saurin  continued.— It  is  Mr.  Colclough's  wish 
for  me  to  state  his  case  to  the  Court.  Mr.  Colclough, 
some  time  in  June,  left  the  county  of  Wexford,  where 
lie  resided,  and  came  up  to  Dublin,  for  the  purpose  of 
passing  over  to  England,  where  he  intended  to  spend 
some  months.  He  had  obtained  a  passport  from  Alder* 
man  James ;  and  on  Sunday,  the  26th  of  June,  about 
half  an  hour  before  he  was  to  embark,  he  was  arrested 
by  Major  Sirr,  who  did  not  produce  any  written  autho^ 
rity  or  warrant  for  so  doing ;  he  was  confined  till  the 
26th  of  July,  and  his  friends  refused  admittance* *~— - 
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Major  Sirr  had  acknowledged  to  several  of  Mr.  Col- 
clough's  friends  he  had  no  warrant,  The  place  of  con- 
finement, too,  no  doubt,  will  appear  extraordinary  to 
the  Court, — in  the  Tower.  While  in  close  custody, 
Mr.  Colclough  wrote  to  Lord  Castlereagh,  to  know 
upon  what  charge  he  was  confined,  and  soliciting  a 
trial.  Application  was  also  made  to  other  of  the  officers 
of  the  Government  for  the  cause  of  his  detention.  On 
the  26th  July,  1800,  Major  Sirr  released  him  from  his 
confinement,  on  entering  into  the  recognizance.  Mr. 
Colclough  now  appi'ed  to  have  it  discharged.  There 
was  no  information  or  charge  against  him,  nor  has  any 
been  produced  to  this  day,  From  various  circumstances 
it  is  collected,  that  the  ofFence  supposed  to  have  been 
the  cause  of  his  arrest  was  committed  in  London.  The 
improbability  of  this  will  appear,  from  Mr.  Colclough's 
never  having  been  within  two  hundred  miles  of  said  city 
at  any  time  previous  to  his  arrest. 

Court. — The  Crown  takes  no  part  in  this  motion.  All 
that  appears  to  «s  is,  that  Mr.  Colclough  entered  into 
a  recognizance,  before  a  Magistrate,  to  appear  here ; 
and  we  must  suppose  the  Magistrate  had  some  authority 
or  information  against  Mr  Colclough  *,  therefore  let  it 
stand  till  Wednesday,  and  let  notice  be  served  on  Major 
Sirr  and  the  late  Lord  Mayor,  Alderman  Exshaw. 

On  that  day,  it  appeared  that  Major  Sirr  had  ar- 
rested Mr.  Colclough,  under  a  Secretary's  warrant, 
(Lord  Castlereagh's)  tested  the  28th  June,  1800,  and 
that  he  was  held,  by  order  of  the  Privy  Council,  pur- 
suant to  said  act. 

Mr.  Solicitor  General  declared  he  did  not  come  in 
either  to  agree  with  or  oppose  the  motion. 

Court. — We  cannot  discharge  him.  lie  need  not3 
however,  attend  every  day  ;  let  him  stand  out  on  his 
recognisance  till  the  last  day  of  the  Tei  m. 
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On  which  day,  no  charge  having  been  Brought  against 
him,  the  recognizance  was,  on  motion,  discharged  of 
course. 


KING'S   BENCH, 


Tin 


King 


versus 


v  ani 


orris, 


An  act  of  the 
Irish  Legisla- 
ture received 
the  royal  assent, 
on  the  6th  Oc- 
tober, 1798, 
attainting  of 
high  treason 
Tandy  and 
Morris,  unless 
they  surrender* 
cd  before  the 
first  day  of  De- 
«ember,  1798, 
to  abide  their 
trial  for  the 


N  the  6th  of  October,  1798,  an  Act  that  parsed 
the  two  Houses  of  Parliament  in  Ireland,  received  the 
Roya  lassent,  attainting  James  Napper  Tandy,  Morris* 
and  several  others,  of  high  treason,  to  all  intents  and 
purposes  whatsoever,  as  if  he  or  they  had  been  attainted 
by  due  process  of  law,  unless  he  surrendered  himself  on 
or  before  the  1st  of  December,  1798. 

James  Napper  Tandy  had  been  deeply  engaged  in  the 
late  rebellion,  though  forced  to  fly  his  country  at  the 

treasons  alledg-      ■'•:■■  &  -.J-  J 

*d  against  them,  first  commencement  of  that  spirit  of  disaffection  which 

In  18C0,  they  r 

"were  brought 

lip  to  the  Court  of  King's  Bench,  by  Habeas  Corpus.  The  Attorney  General  moved,  that  a 
day  be  appointed  for  their  execution,  under  the  provisions  of  the  act  of  the  7th  of  October,, 
1798,  they  not  having  surrendered  according  to  the  provisions  of  the  Act.  When  called  on 
to  shew  cause  why  execution  should  not  be  awarded,  they  pleaded  in  bar  of  the  award  of 
execution,  that  before  the  time  limited  for  their  surrender,  they  were  arrested,  at  the  desire, 
and  by  authority  of  the  King,  and  were  detained  ever  since.  To  this,  the"  Attorney  Ge- 
neral, on  behalf  of  the  King,  replied,  that  they  did  not  surrender  themselves  without  any 
such  cause.  This  issue  excludes  all  evidence  as  to  the  guilt  or  innocence  of  the  prisoners. 
It  also  excludes  all  evidence  as  to  the  intent  of  surrendering.  The  mere  fact  to  be  tried, 
and  to  which  evidence  alone  will  be  admitted,  is,  whether  they  were  arrested,  and  de- 
tained in  custody,  or  not. 

(Quaere — Is  the  intent  to  surrender,  necessary  to  be  proved,  if  the  Crown  had  not 
«xcluded  themselves  by  the  manner  they  joined  issue.) 

To  try  the  issue  joined  in  this  case,  the  Court  awarded  a  venire,  and  the  trial  being 
put  off,  at  the  request  of  the  prisoners,  it  was  necessary  to  bring  them  up  by  habeas  corpus, 
m  order  to  enter  up  the  continuances.  On  the  issue  being  found  for  one  of  them,  the  .rittor- 
»ey  ©eneral  withdrew  the  replication  he  had  put  in  to  the  plea  of  the  other,  and  confessed 
the  fact  pleaded,  and  the  prisoners  were  then,  on  motion,  remanded 

It  lies  on  the  prisoners  to  prove  the  arrest  and  detaining,  not  on  the  Crown  to  prove  they 
were  at  large. 

Court  will  never  appoint  atrial  at  bar  in  a  criminal  case,  on  a  Saturday,  lest  it  should 
break  in  on  a  Sunday. 

Lord  iJuffm's  case  is  law,  notwithstanding  the  opinion  of  Mr.  Justice  Foster,  per  Lord 
Kilwarden,  Chief  Justice. 

Evidence  that  Tandy  had  been,  between  the  6th  October,  1798,  and  the  I  st  December, 
2798,  in  Ireland,  holding  a  commission  from  the  French  government,  at  that  time  at  way 
mkh  this  country,  is  no  evidence  on  this  issue* 
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afterwards  broke  out  into  open  violence  and  rebellion, 
and  of  which,   little  doubt  can  now  be  entertained,  ha 
was   the  primary   source.      He  still  served  the  rebel 
cause  with  great  zeal,  fidelity  and  vigour,  residing  abroad* 
mostly  in  France.     He  had  even  attempted  to  invade 
this  country  with  a  French  force,  and  landing  at  Killala 
bay,  carried  off  the  mail.     He  escaped,  with  great  dif* 
ficulty,  to  Russia,  and  from  thence  was  returning  through 
Hamburgh  to  Paris;  delaying  some  time  at  Hamburgh, 
he  was  arrested  there,  with   permission  of  the  Senate* 
by  the  officers  pf  that  city,  at  the  request  of  the  British 
Envoy,  on  the  24th  of  November,  1798.     From  thence 
he  was  carried  to  England,  and  from  thence  remitted 
to  Ireland.     On  his  landing,  he  was  committed  to  Kil- 
mainham,  on  a  charge  of  high  treason.     Mr.  Attorney 
General  had  him,  on  motion,  brought  up  to  Court,  by 
habeas  corpus-,  and  on  the   Attorney  General  praying 
that  execution  should  be  awarded  against  him,  accord- 
ing to  the  provisions  of  the  Act  stated   above,  he  was 
asked  by  the  Court  if  he  had  any  thing  to  say  in  his 
defence ;  and  on  being  assigned   Counsel,  he  pleaded, 
that  before  the   1st  of  December,  1798,  to  wit.  on  the 
24th  November,  1798,  he  was  arrested  in  parts  beyond 
the  seas,  at  Hamburgh,  by  the  desire,  authority,  &c. 
of  the  King,  &c.  and   that   he  has   been  detained  ever 
since  a  close  prisoner.     Mr.  Attorney  General   replied, 
that  the  prisoners  did  not  surrender  themselves,  without 
such  cause  as  a'ledged  by  prisoner.    The  Court  awarded 
a  venire  to  try  said  issue,  and  granted  time  to  the  pri- 
soners to  prepare  for  their  defence,  and  to  send  for  wit- 
nesses to  Hamburg;). 

The  witnesses  not  having  arrived  at  the  time  expect- 
ed, Mr,  Attorney  General  said,  that  as  the  trial  was 
postponed,  to  give  witnesses  time  to  arrive,  it  is  neces- 


sary  to  enter  up  the  continuances  which  had  taken  place* 
in  consequence  o^  the  postponements,  granted  at  the 
desire  of  the  prisoners  *,  that  it  was  necessary  that  the 
prisoners  should  be  brought  up  for  that  purpose  j  and 
that  accordingly  a  habeas  corpus  had  issued. 

Mr.  Ponsonby  moved  to  have  the  trial,  which  was  to 
have  taken  place  this  day,  postponed  till  to-morrow,  as 
Counsel  for  the  prisoners  had  not  yet  got  their  briefs, 
5i or  did  he  know  of  any  communication  having  taken 
place  between  the  prisoners,  or  their  attorney  and  Sir 
James  Crawford,  their  principal  witness,  who  had  ar- 
rived only  late  last  night. 

Mr.  Attorney  General, — I  will  agree  to  postpone  the 
trial  to  Monday,  though  there  is  no  affidavit  on  which 
Mr.  Ponsonby's  motion  is  grounded.  I  will  not  agree 
to  its  taking  place  to-morrow3  (Saturday)  as  it  is  not 
usual,  in  any  cases  of  trials  at  Bar,  to  begin  of  a  Satur- 
day, for  fear  of  breaking  in  on  Sunday. 

Accordingly,  on  Monday  the  trial  took  place. 
Mr.  Tandy  did  not  object  to  any  juror. 
Mr.  Attorney  General. — It  is  for  the  prisoners'  Coun- 
sel to  begin  \  the  onus  probandi  lies  on  them.     And  first, 
Tandv's  trial. 

Mr.  Ponsonby. — The  prisoner  is  attainted,  by  Act  of 
Parliament,  unless  he  surrenders  himself  to  a  Judge  or 
a  Justice  of  Peace  before  the  1st  of  December,  1798,  to 
abide  his  trial.  He  states,  that  on  the  24th  November, 
1798,  in  parts  beyonds  the  seas,  at  Hamburgh,  by  the 
desire  and  authority  of  the  King,  &c.  he  was  arrested, 
and  ever  since  detained  a  close  prisoner ;  so  that  he 
could  not  surrender  himself.  To  this  the  Attorney  Ge- 
neral hath  replied,  he  did  not  surrender  himself,  with- 
out any  such  cause  as  alledged  by  the  prisoners.  This 
Act  received  the   Royal  assent  on  the  6th  of  October, 
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1798  ;  the  object  of  it  was,  not  to  pronounce  them  guilty 
of  high  treason,  but  to  compel  them  to  abide  their  trial, 
and  to  be  amenable  to  the  law.  Their  guilt  or  inno- 
cence had  nothing  at  all  to  do  with  the  present  issue  % 
it  was  an  issue  calling  on  him  to  shew  cause  why  he 
should  not  suffer  death,  pursuant  to  a  clause  in  said 
Act.  He  pleads  it  was  impossible  for  him  to  comply 
with  the  provisions  of  that  Act,  he  being  in  arrest  at 
the  time  ;  that  he  had  never  been  in  this  country  since 
the  Act  passed,  except  in  confinement ;  that  he  had 
been  arrested  at  the  suit  of  Great  Britain,  Prussia,  &c. 
contrary  to  the  wish  and  interests  of  the  citizens  of 
Hamburgh,  on  the  24th  of  November,  seven  days  be- 
fore the  time  limited  for  his  surrender  here,  and  in 
which  seven  days  it  was  very  practicable  for  him  to  do 
so  ;  that  he  suffered  great  hardships  in  his  confinement, 
and  was  guarded  by  sentinels,  ignorant  of  his  language, 
and  to  whom  he  could  only  explain  his  wants  by  signs  \ 
that  the  process  of  this  Court  did  not  run  to  Hamburgh, 
so  that  he  could  not  compel  the  evidence  of  the  Ham- 
burghers  ;  that  it  was  a  principle  of  law,  that  if  a  con- 
dition be  rendered  impossible  by  the  act  of  God,  or 
the  act  of  the  party,  who  would  take  advantage  of  its 
breach,  it  will  be  a  sufficient  excuse  for  it*  non-per- 
formance ;  that  the  only  effect  of  a  verdict  in  his  fa- 
vour, will  be,  that  he  will  be  considered  as  having  sur- 
rendered himself  within  the  appointed  time,  and  will 
be  no  bar  to  his  farther  trial,  either  at  common  law, 
or  before  a  court-martial. 

His  Majesty's  Minister  Plenipotentiary  for  the   town 
of  Hamburgh,  in  1798,  Sir  James  Crawford,   proved 
the  case,   that  he  had  been  arrested  in  consequence  of 
orders  transmitted   to   him  (Sir  James  Crawford)  by 
his  Majesty's  Secretary  of  State ;  that,  in  consequence 
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vtff  his  requisition,  the  Senate  caused  him  to  be  ar«* 
rested,  &c.  ;  that  the  distance  from  Hamburgh  to 
CJuxhaven  was  a  passage  of  only  seven  or  eight  hours, 
and  from  England  to  Cuxhaven,  of  thirty  hours  % 
such  passage  rare,  but  possible.  People  going  from 
the  Elbe  to  England,  went  to  Yarmouth  ;  that  he 
was  detained  a  close  prisoner,  &c. ;  that  Tandy  had 
Dever  acquainted  him  with  the  cause  of  his  coming 
to  Hamburgh,  nor  did  he  signify  his  wish  to  be  sent  to 
Ireland.  Had  lie  expressed  a  wish,  I  would  have  sent 
him  to  England  5  that  he  heard  he  was  on  his  way  to 
France,  and  believes  he  was  claimed,  after  his  arrest,  as 
a  French  citizen.  That  was  the  cause  of  his  having 
been  detained  at  Hamburgh.  Had  I  known  of  this  act, 
I  would  have  sent  him  instantly  to  Ireland.  Yarmouth 
Is  distant  from  Ireland  120  or  140  miles. 

The  service  of  a  Crown  summons  upon  the  officer 
Vho  arrested  him,  was  then  proved. 

Mr.  Attorney  General. — This  is  a  suggestion  put  on 
the  rolls  of  the  Court,  and  now  part  of  the  record  j 
similar  acts  have  often  been  passed  before.  The  ques- 
tion for  the  jury  to  decide,  is,  Whether,  after  the  period 
of  the  arrest,  any  intention  was  manifested  by  the  party 
to  surrender  himself,  and  whether  that  intention  was 
prevented  from  being  fulfilled  by  any  act  of  the  Crown  j 
that  in  case  of  outlawries,  at  common  law  indictments, 
found  against  a  party,  the  outlaw,  if  in  the  realm,  may 
controvert  them  in  a  given  time ;  if  abroad  at  the  time 
of  the  outlawry,  the  period  for  controverting  it  will 
be  enlarged  for  a  given  time  after  his  return  into  tliQ 
realm.  If  a  party  be  arrested  within  the  realm,  by  a 
competent  power,  at  the  deire  of  the  King,  he  may 
forthwith,  to  manifest  his  intention  of  being  amenable  to 
the  law,  apply  to  be  brought  before  3,  Court  of  compe* 
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tent  jurisdiction  ;  and  every  thing  manifesting  such  an 
intent  to  surrender,  is  evidence  to  be  left  to  a  jury  of 
his  having  so  intended.  In  the  case  of  the  King  versus 
Koger  Johnson,  2  Str.  824,  an  outlawry  for  high  trea- 
son ;  he  was  arrested  on  the  27th  April,  and  escaped 
from  prison  ;  and  after  his  escape,  the  outlawry  was 
Completed  against  him  ;  the  6th  of  February,  he  was 
brought  up,  by  habeas  corpus,  to  the  bar  of  the  King's 
Bench,  and  there  offered  to  surrender  himself,  by  force 
of  the  5th  and  6th  Edw.  it  being  within  the  year.  He 
pleaded  that  he  was  beyond  sea  at  the  time  of  the  out- 
lawry being  completed  and  issue  joined  thereon.  As  to 
his  being  a  prisoner  within  the  year,  and  when  he  of- 
fered to  surrender  himself,  it  was  held  that  his  being  in 
custody  did  not  deprive  him  of  the  right  of  surrender- 
ing, though  it  appeared  he  Would  not  otherwise  have 
done  so.  Murray's  case,  Foster,  47>  he  was  attainted 
by  Act,  unless  he  surrendered  himself  within  a  given 
period.  He  did  surrender  himself,  before  Lord  Chief 
Justice  Clerk  in  Scotland,  fourteen  days  before  the  time 
limited  expired  ;  he  is  then  taken  into  custody,  and 
kept  a  close  prisoner  ;  allowed  to  plead,  he  offered  tot 
surrender  himself.  Lord  Duffy's  case,  Foster,.  51* 
Commyn's  Rep.  44-0.  This  case  differed  from  the  for- 
mer ;  for  Lord  Duffy  was  not  amenable  to  justice  be- 
fore the  expiration  of  the  time  given  by  the  Act  *,  nor 
could  he,  merely  through  his  own  default.  The  plea- 
put  in  here  is  an  immaterial  issue  ;  because  by  that  plea 
it  does  not  appear,  that  by  any  act  of  the  King  he  was 
prevented  from  becoming  amenable,  or  even  that  he 
desired  to  surrender,  or  become  amenable,  and  that  he 
was  prevented  therefrom.  5  H.  4,  c.  14,  Sir  Thomas 
Savage,  referred  to,  in  that  case  in  Comyns,  we  are  re- 
quired to  prove  the  negative,  when  it  lay  on  them  to 
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prove  the  affirmative.  We  will  call  Mr.  John  Foster, 
postmaster  of  Killala,  to  prove,  that  on  the  16th  of 
September  he  was  in  Ireland,  exercising  a  foreign  com- 
mission in  this  country  ;  and  in  consequence  thereof,  he 
departed.  This  we  offer,  to  shew  that  he  had  no  intent 
to  return. 

Mr.  Ponsonby  objected  to  this  evidence,  as  not  appli- 
cable to  the  issue,  which  was  merely  to  try  whether  he 
was  confined  from  the  24th  of  November  to  the  1st  of 
December,   1798. 

Mr.  Attorney  General.— We  shall  also  offer  deeds, 
that  come  from  the  hands  of  Mr.  Tandy,  as  evidence  or 
the  fact  of  his  holding  a  French  commission,  which, 
joined  with  his  own  declaration,  will  be  evidence  to  go 
to  a  jury.  If,  in  the  crime  of  murder,  at  a  particular 
time  or  place,  the  murder  be  once  proved,  declarations 
of  the  prisoner,  long  before  now,  became  admissible  ;  so 
also,  in  cases  of  trespasses,  confined  to  a  particular  time, 
if  you  once  prove  the  trespass,  you  may  give  the  decla- 
rations of  the  party  in  evidence. 

Court. — We  will  not  admit  evidence  of  that  intent ; 
for  that  is  not  now  the  issue  knit  between  the  party.— 
The  question  to  be  tried  is,  whether  he  was  in  prison  on 
the  24th  of  November,  1798,  and  kept  confined,  by  the 
King's  authority,  so  that  he  could  not  surrender  him- 
self. As  to  the  question  of  intent,  under  the  authorities 
of  the  cases  cited,  it  is  not  necessary  to  give  any  opi- 
nion, as  the  issue  that  is  knit  excludes  it 

The  Chief  Justice. — I  conceive  Lord  Duffy's  case  to 
be  law,  notwithstanding  what  Mr.  Justice  Foster  says. 

Mr.  Solicitor  General  offered  evidence  of  his  being  a 
French  officer,  and  to  leave  it  to  the  jury  whether  his 
stating,  and  claiming  to  be  a  French  officer,  was  not 
the  cause  of  his  being  detained,  and  not  instantly  sent 
to  England* 
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The  Prime  Serjeant  merely  put  it  on  the  ground  that 
the  evidence  on  behalf  of  the  prisoners  was  defective, 
because  he  had  not  shewn  any  intention,  by  evidence,  to 
surretider. 

Mr.  ^onsonby. — In  Lord  Duffy's  case,  no  point  was 
determined  relative  to  the  present  point ;  it  merely  de- 
termined that  the  matter  of  his  having  conformed  must 
be  examined  into,  during  the  life  of  the  attainted  per- 
son;  and  that  if  the  person  attainted  himself  did  not 
plead  that  he  had  conformed,  and  that  the  Act  attaint? 
ing  did  not  reach  him,  his  heir  could  not  plead  it, 
nor  should  it  extenoj  to  him.  As  to  Johnson's  case,  the 
Court  determined  his  surrender  must  be  received,  and 
he  must  be  allowed  to  plead  he  was  out  of  the  kingdom  5 
and  the  jury  having  found  so,  the  Court  held  it  a  good 
plea.  Quaere.  Should  he  be  considered  in  custody,  and 
amenable  to  ihe  law,  from  the  time  of  his  arrest  ? 

Chief  Justice  Kilwar den. .—This  Act  was  made  to  com- 
pel certain  persons  to  surrender,  in  order  to  abide  their 
trial  ;  and  in  order  to  enforce  it,  makes  them  guilty  of 
treason,  if  they  do  not  do  so  before  a  certain  day.-' 
Tandy's  innocence  or  guilt  is  totally  out  of  the  question  5 
neitiier  party  had  a  right  to  give  evidence  relative  to  it. 
Your  verdict  in  favour  of  the  prisoner  will  only  give  the 
Crown  an  opportunity  of  indicting  for  the  offence 
charged;  so  also  there  is  no  question  of  intent;  it  is 
totally  out  of  the  issue.  We  are  all  of  opinion  that  the 
evidence  of  Sir  James  Crawford,  relative  to  the  hearsay 
of  Mr.  Tandy  being  a  French  officer,  &c.  does  not  bear 
on  the  case,  and,  in  our  opinion,  is  not  evidence  in  this 
case. 

Verdict. — We  find  for  the  Prisoner. 

Mr.  Attorney  General. — I  will  withdraw  the  replica- 
tion, and  confess  the  plea  as  to  Morris.  I  move  tha$ 
$he  prisoners  be  remanded. 
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fifr.  Solicitor  Oeneraly  next  Term,  stated  that  James 
Napper  Tandy  was  detained  by  a  warrant,  dated  25th 

— ,  1799,  of  Major  Sirr.     An  indictment  had 

been  found  at  the  last  assizes  of  Donegal,  for  high- 
treason  ;  it  has  been  removed  here  by  certiorari,  and  he 
is  now  brought  up  to  have  Counsel  assigned  him. 

He  named  Mr.  Curran  and  Mr.  Ponsonby  •,  agent, 
Mr.  Alexander  Moore ;  and,  on  his  prayer,  a  copy  of 
the  indictment  was  ordered  to  be  given  him. 
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An  instrument, 
purporting  to 
be  made  for 
consideration  of 
money,  on 
atampt  paper, 
declared  to  be 
irrevocable ;  yet, 
if  it  use  testa- 


O'Brien  versus  O'Meara. 

ATRICK  O'Meara,  plaintiff's  great  grandfather, 
was,  in  1684,  seized  in  fee  of  the  lands  in  question, 
and  of  several  other  lands ;  and  by  will,  dated  30th 
April,  1684,  devised  same  to  his  eldest  son,  John,  and 
his  issue  male,  with  divers  remainders  over  ;  and  shortly 
mentary  words,  after  died,  leaving  John,  his  eldest  son,  and  William, 

is  a  devise,  or  °    .  ..;,..  ' 

will,  and  not  a 

deed.  A  Court  of  Equity  can  adjudge  and  decree  a  deed  fraudulent  and  void,  without 
the  intervention  of  a  jury.  But  they  cannot  do  so  in  case  of  a  will;  and  therefore,  in 
the  case  of  a  will,  they  direct  an  issue  of  devesavit  vel  non,  to  inform  their  conscience, 
and  on  an  application  for  a  new  trial  of  this  issue,  they  will  generally  be  decided  by  the 
report  of  the  evidence  made  by  the  Judge  who  hath  tried  it.  But  will  not  be  concluded 
by  his  certificate  of  approbation.  Ihe  Court  of  Chancery  thought,  that  where  the 
testator  being  drunk,  and  got  a  fall  from  his  horse,  and  being  carried  into  a  cabin  by 
O'Halloran,  who  found  him,  and  a  doctor  and  an  attorney  sent  for,  and  in  three  hours 
after  the  fall,  a  will  was  made  there,  disinheriting  the  heir  at  law,  that  such  will  was 
fraudulent,  and  directed  an  issue  of  devesavit  vel  non.  The  jury  found  for  the  will,  and 
the  Judge  certified  he  was  satisfied  with  the  verdict.  Lord  Chancellor  Clare,  however, 
set  aeide  the  verdict,  as  deeming  it  a  fraud,  and  directed  a  new  trial. 

Lord  Clare,  (Chancellor)  was  of  opinion,  that  irom  the  payment  of  the  money  by  the 
defendant ;  from  the  testator  being  deceived  in  considering  it  as  irrevocable,  when  in  law  it 
was  revocable;  from  the  witnesses  being  of  bad  characters,  the  Jury  ought  to  have  found 
against  the  will. 

Though  the  defendant  might  have  demurred  to  the  jurisdiction  of  the  Court,  yet,  if 
tie  does  not  do  so,  and  a  decree,  in  part  erroneous,  is  pronounced,  and  that,  on  appeal,  it 
is  reversed,  the  jurisdiction  remains  in  the  Court  of  Chancery  to  carry  into  execution  the 
decree,  as  reversed. 
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who  died  without  issue.     His  second  son,  John,  upon 
his  father's  death,  entered  into,  and  continued  in  pos- 
session until  his  death.     He  died,  leaving  Henry,    his 
eldest  son  ;   Patrick  and  Thomas,   his  younger  sons; 
and  one   daughter,   Elinor.      Henry,   on   his   father's 
death,  entered,  and  died  unmarried,  and  without  issue* 
Patrick  died  unmarried,  and  without  issue,  in  the  life^ 
time  of  Henry.     Thomas,  on  the  death  of  Henry,  en- 
tered into,  and  continued  in  possession,  until  his  death, 
Elinor  intermarried  with  Denis  Brien  •,  they  are  both 
dead,  and  plaintiff  is  the  eldest  son  and  heir  of  Elinor, 
and  also  heir  of  Patrick,  the  original  testator,   and  of 
Thomas.     Henry,  while  in  possession,    levied  a  fine* 
and  suffered  a  recovery,  in  Michaelmas  1741.    Plaintiff 
entitled   in  right   of  his    heirship,  or  under  the  limita^ 
tions  of  the  will  of  Patrick,  on  the  27th  February,  1789, 
when  Thomas  died  without  issue,  unmarried  and  intestate, 
as  to  his  real  estates,    On  his  death,  the  defendant  took 
possession  of  all  the  lands  in  question,  save  a  few  acres, 
and  took  possession  of  title  deeds,  and  under-tenants* 
leases,  and  refused  to  give  up  possession  of  said  estates, 
title  deeds,  or  leases,   to  plaintiff.     The  27th  January, 
1795,  plaintiff  filed  his  bill,  and  amended  it  on  the  10th 
November,  1796,  charging  matters  as   aforesaid  ;  and 
that  the  defendant  wished   to  purchase  from   Thomas 
Meara  the  reversion  of  said  lands,  expectant   on   the 
death  of  Thomas,  without  issue  male ;   and  that  to  in- 
duce Thomas  Meara  to  comply,   defendant  represented 
that   they  were   relations,   although  they  were  no  way 
related,  and  proposed  to  pay  Thomas  Meara,   as   the 
purchase,    ten    guineas  in  hand,  and  to  grant  him  an 
annuity  of  ^£20  during  his  life  5  that  Thomas  Meara, 
influenced   by  said  proposal   and   representations,    and 
being  weak  in  body  and  mind,  did,  as  was  alledged  by 


defendant's  answer  to  original  bill,  execute  some  writ- 
ing, disposing  of  the  reversion  of  said  lands  to  the 
defendant,  upon  the  death  of  Thomas,  without  issue 
male ;  and  which  writing  or  deed,  the  defendant  set 
out  in  his  answer,  in  those  words,  with  all  the  blanks 
that  stand  therein  : — ««  In  the  name  of  God,  amen.  I, 
Thomas  Meara,  of  Carhue,  in  the  county  of  Tipperary, 
gento  nevertheless  well  considering  the  uncertainty  of 
this  mortal  life,  and  being  desirous,  for  the  reasons 
herein  after  mentioned,  to  settle  and  dispose  of  my 
property  and  substance,  in  manner  following:  First, 
whereas  I  stand  indebted  to  several  persons,  in  several 
sums  of  money,  to  the  amount  of  and 

whereas  I  have  agreed  to  accept  of  the  sum  of  £2Q 
annually,  during  my  life,  from  my  relation  and  friend, 
the  Reverend  Thomas  O'Meara,  of  Ballyaurahan,  in 
the  county  of  Tipperary  aforesaid,  clerk,  as  a  mainte- 
nance and  support  •,  in  consideration  whereof,  I,  of  the 
natural  love  and  affection  which  I  bear  to  the  said 
Thomas  O'Meara,  and  for  the  purpose  of  preserving 
and  continuing  the  lands  and  premises  herein  after  men- 
tioned, in  my  name,  blood,  and  family,  and  in  the  name, 
blood  and  family  of  him  the  said  Thomas  Q'lVJeara, 
clerk,  my  namesake  and  kinsman  ;  and  for,  and  in  con? 
sideration  of  the  further  sum  of  ten  guineas,  by  him  ta 
me  in  hand  paid,  I  hereby  give  and  devise  unto  him, 
the  said  Thomas  O  Meara,  clerk,  and  to  his  heirs  and 
assigns,  from,  and  immediately  after  my  decease,  in 
case  I  shall  die  without  issue  male,  lawfully  to  be  begot- 
ten, all  my  estate,  right,  title,  interest  and  property «, 
claim  and  demand,  in  and  to  all  that  and  those,  my 
estate  and  property,  the  towns  and  lands  of  Carhue, 
Lisheen,  Gurthernaidish,  Tubbershurrane,  Kilbrome$ 
Nagh,  Boherbawn,  and  Lisneagh,  with  the  bog,  conv 
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mons,  rights,  members,  and  appurtenances,  to  the  said 
several  lands  and  premises  belonging  or  appertaining  ; 
all  which  premises  are  situate  in  the  barony  of  Upper 
Ormond,  and  county  of  Tipperary  aforesaid  ;  and  all 
other  my  real  and  freehold  estate  whatsoever,  in  the 
kingdom  of  Ireland,  To  have  and  to  hold  to  him  the 
said  Thomas  O'Meara,  his  heirs  and  assigns,  from  the 
day  of  my  death,  as  aforesaid,  for  ever,  or  during  my 
term  or  interest  therein  or  thereto,  in  case  I  die  with- 
out issue  male,  as  aforesaid,  lawfully  to  be  begotten,  and 
who  shall  live  to  attain  his  full  age  of  twenty-one  years ; 
and,  in  case  of  such  issue  male,  then  the  will  is,  that 
the  said  lands  of  Carhue,  Lisheen,  Gurthernardish, 
Tubbershurrane,  Kilbrome,  Nagh,  Boherbawn,  and 
Teveneagh,  with  the  appurtenances,  shall  be  liable  to 
and  chargeable  with  all  sum  or  sums  of  money,  as  he 
the  said  Thomas  O'Meara  hath,  or  shall  at  any  time 
hereafter,  or  after  my  decease,  pay,  or  be  liable  in  any 
manner  to  me,  or  on  my  account,  or  for  me  in  anywise, 
such  sum  or  sums  of  money  to  be  paid  out  of  the  rents, 
issues,  and  profits  of  the  lands  of  Carhere,  Lisheen, 
Gurlerardish,  Kilterome,  Nagh,  Boherbawn,  and  Lisa- 
neagh  ;  but,  in  case  I  shall  hereafter  marry,  that  then 
it  shall  and  may  be  lawful  for  the  said  Thomas  O'Meara, 
clerk,  to  withhold  the  said  annuity  of  per  an- 

num.    Secondly,  I  give  and  bequeath  unto  the 

sum  of  payable  in  months  after  my 

decease.  And  lastly,  I  appoint  the  said  Thomas 
O'Meara  my  residuary  legatee,  and  who  I  also  consti- 
tute and  nominate  my  sole  executor  ;  and  who  I  like- 
wise charge  with  my  funeral  charges  and  expenses.  In 
testimony  and  witness  whereof,  I  have  hereunto,  and 
unto  another  part  of  this  my  will,  of  the  same  date, 
tenor,  and  import,  put  my  name  and  seal,  this  14th  day 
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of  January,  in  the  year*  of  our  Lord*  1789,  hereby  re- 
voking all  former  and   other  wills   by  me   heretofore 
made*  and  also  declaring,  and  publishing  this  to  be  my 
last,   and  irrevocable  will  and  testament,  the  day   and 
year  aforesaid.     Thomas  O'Meara.     Signed,   sealed* 
published,   delivered,   and  declared  by  the  testator,  aa 
and  for  his  last  will  and  testament,   in  presence  of  us* 
who  have  hereunto  signed  our  names,  as  witnesses,  in 
the  testator's  presence,  and  at  his  request,  and  in  the 
presence  of  each   other  :   Phill  Hanly,   Denis    Ryan, 
James  Gorman.'*  Thomas  Meara  was,  at  the  time  of  the 
execution  of  this  instrument,  confined  to  his  bed,  and 
sever  rose   from  it;    and   died  27th  February,  1789, 
Defendant  was   in  the  house  when  this  was  executed. 
The  entire  of  the  ten  guineas  were  never  paid  •,  nor 
was  the  annuity  so  secured*  ever  paid  ;  nor  did  the  de- 
fendant sign  said  Writing,  or  any  counterpart  thereof  % 
nor  was  any  counterpart  thereof  executed.     The  wit- 
nesses to  said  instrument  were,  Philip  Hanly,  tenant  to 
the  defendant,  and  James  Gorman,  servant  to  the  de- 
fendant 5  and  Denis  Ryan,  father-in-law  to  said  Hanly. 
Defendant,    by   his   first   answer,    stiled    last   witness 
Doctor  Ryan,  and  stated  that  he  attended  said  Thomas 
O'Meara  during  his  last  illness  ;  but  the  amended  bill 
charged  him  to  have  been  servant  to  a  physician  5  and 
defendant's  answer  thereto,  admits  he  was  not  a  regulaf 
physician,  but  had  been   a  confidential  person  with  a 
physician.     The  bill  further  charged,  that   this  instru- 
ment must,  so  far  as  relates  to  said  lands,  be  considered 
as  a  deed,  and  not  a  will  5  and  that  the  defendant  some- 
times relied  on  it  as  a  voluntary  will,  and  at  other  times 
as  a  deed,  for  valuable  consideration;  it  is  written  oni 
stamped  paper.     Bill  prayed  that  the  defendant  might 
be,  restrained,  by  injunction,  from  receiving  the  rents  j 
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that  a  receiver  might  be  appointed  ;  and  that  defendant 
might  pay  to  the  receiver  what  he  should  receive  of 
the  rents  of  said  lands,  to  the  time  of  swearing  his  an- 
swer to  the  amended  bill ;  th-at  said  pape;*  writing  might 
be  deemed  fraudulent,  and  cancelled  ;  and  plaintiff's 
decreed  to  the  premises,  and  other  the  real  estate  of 
which  said  Thomas  O'Meara  died  seized  and  possessed, 
and  put  into  possession  *,  that  defendant  might  account 
for  the  rents  of  said  lands,  from  the  death  of  Thomas  ', 
and,  in  case  the  Court  should  think  plaintiff  entitled  to 
t'he  relief  specifically  sought,  that  such  issues  should 
be  directed  as  the  Chancellor  might  think  proper  ;  and 
--defendant  restrained  from  setting  up  temporary  bars, 
and  from  committing  waste  ;  and  the  bill  prayed  pro- 
cess, and  general  relief.  19th  December,  1795,  de- 
fendant answered  original  bill.  21st  Februarys  1797, 
answered  amended  bill ;  and  by  said  answer,  defend- 
ant admitted  the  will  and  seizin  of  Patrick  O'Meara, 
the  pedigree,  as  stated,  but  controverted  the  legitimacy 
of  plaintiff.  Defendant  admits  he  had  several  counter-* 
parts  of  the  tenants*  leases  ;  and  the  title  deeds  of  said 
lands  were  in  the  hands  of  Henry  Prittie,  Esq.  as  a 
Security  for  the  payment  of  a  debt  due  to  him  by 
Thomas  O'Meara;  he  insisted  that  Henry  O'Meara 
levied  a  fine,  and  suffered  a  recovery  of  all  the  lands 
comprised  in  the  will,  and  stated,  that  the  parts  in  de- 
fendant's possession  produced  £  \c6l  155.  Id.  yearly. 
Defendant  further  stated,  that  Thomas  O'Meara,  hav- 
ing manifested  a  wish  to  settle  upon  defendant  the  rever- 
sion of  said  lands,  expectant  upon  said  Thomas's  death, 
without  issue  male ;  and  which  defendant  believed 
Thomas  was  induced  to  express,  from  pecuniary  services, 
and  acts  of  friendship  conferred  on  him  by  defendant, 
and  his   father,   defendant  entertained  a  wish  to  pur 
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chase  the  reversion  of  said  lands,  and  died  in  1787  ; 
and  after,  to  serve  Thomas  O'Meara,  whose  property 
was  inconsiderable  and  encumbered,  proposed  to  pay 
him  an  annuity  of  j£20,  for  his  life,  and  10  guineas, 
provided  he  would  assign  to  appellant  the  reversion  of 
said  lands  ;  and  appellant  admitted,  that  after  Thomas 
O'Meara  had  acceded,  defendant  left  the  neighbour- 
hood, and  neglected  to  procure  the  execution  of  such 
agreement ;  admitted  the  instrument  of  14th  January, 
1789,  was  prepared  by  one  William  Kingley,  accord- 
ing to  directions  and  instructions  received  from  defen- 
dant, and  from  no  other  person  but  defendant ;  alledged 
that  these  directions  and  instructions  were  agreeable  to 
directions  given  defendant  by  Thomas  O'Meara ;  and 
believed  the  body  of  the  instrument  was  Kingley's  hand- 
writing ;  and,  after  viewing  it,  he,  in  his  further  an- 
swer, admitted  it  not  to  be  Kingley's  hand-writing,  and 
that  two  or  three  lines  were  in  his  own  hand-writings 
and  the  remainder  the  hand-writing  of  Kingley 's  stew- 
ard ;  admitted  he  was  in  O'Meara's  house  on  the  day 
the  settlement  was  executed.  Submitted,  as  a  matter  of 
law,  whether  the  writing  should  be  considered  as  a  will, 
not  as  a  deed.  Admitted,  O'Meara,  at  the  time  it 
was  executed,  was  confined  to  his  bed,  in  a  weak  and 
sickly  state,  and  not  likely  to  have  children  ;  that  he 
did  not,  after,  leave  his  bed  ;  and,  that  he  died  the 
27th  of  February  following.  That  the  defendant  paid 
nine  guineas,  and  no  more,  of  purchase  money.  He 
never  received  the  annuity ;  made  some  payments  to 
them  on  account ;  never  signed  the  instrument,  nor 
was  there  any  counterpart;  did  not  recollect  telling 
Meara  he  was  his  relation  ;  Thomas  O'Meara  said  so, 
and  they  had  various  conversations  on  the  subject, 
O'Meara,  in  a  letter  to  defendant's  father,  addressed 
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him  as  cousin  :  from  that  circumstance,  and  a  letter  of 
his  grandfather's,  he  was  induced  to  believe  a  relation- 
ship, or  affinity,  but  could  not  say  in  what  degree;  issue 
was  joined,  and  proofs  made  on  both  sides.  Plaintiff 
proved  his  legitimacy  most  clearly. 

19th  May,  15th  and  16th  August,  1798,  cause  heard 
before  the  Chancellor,  who  decreed  the  written  instru- 
ments of  14th  January,  1789,  fraudulent  and  void,  so 
far  as  same  imports  for  pretended  considerations  there- 
in mentioned,  to  convey  the  lands  to  the  plaintiff* 
Decreed  an  injunction  to  put  plaintiff  into  possession. 
Referred  to  the  Master  to  take  an  account  of  the  re- 
ceipts and  profits,  from  the  death  of  Thomas  Q'Meara, 
and  therein  to  give  credit  to  defendant  for  all  the 
sums  by  him  advanced  to,  and  for  the  use  of,  Thomas. 
O'Meara,  since  January  1789,  all  just  allowances  to  be 
given. 

The  Master,  armed  with  a  commission  to  examine, 
&c,  an  appeal  was  brought  from  this  decree,  to  the 
House  of  Lords ;  where,  notwithstanding  the  argu«* 
rnents  that  it  was  on  stampt  paper ;  that  it  was  declared 
to  be  irrevocable,  and  made,  as  to  the  real  estate,  for 
valuable  consideration,  in  execution  of  an  agreement, 
and  that  the  defendant  considered  it  at  first  as  a  deed* 
the  House  of  Lords  reversed  this  decree ;  the  twelve 
Judges  being  of  opinion  it  was  a  will,  and  not  a  deed  ; 
that  it  was  a  mere  voluntary  will,  and  not  founded  ou 
contract.  As  the  defendant  had  not  demurred  to  the 
Chancellor's  jurisdiction,  that  Court  still  retained  the 
connusance  of  the  cause,  and  he  directed  an  issue, 
devisavit  vel  nony  to  be  tried  at  the  assizes  for  the  county 
of  Tipperary.  It  was  accordingly  tried,  and  verdict 
given  in  favour  of  defendant,  contrary  to  the  opinion  of- 
Mr.  Justice  Kelly.     It  was  now  moved  for  a  new  triajo 
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Lord  Clare. — This  was  merely  an  issue,  directed  by 
this  Court,   to  inform   its    conscience  \    and  it  will   be 
guided  in  its  judgment,  on  the  present  motion,   by  the 
report  of  the  evidence  that  shall  be  made  by  the  learned 
Judge  who  tried  it.     He  states,  that  it  appeared   that  a 
loan  of  money  had  been    made  to   the  testator.     2dly, 
Tha|  the  testator  had  executed  it  as  irrevocable  ;  which 
clearly  shewed  he  was  deceived.    In  the  case  qf  Regrove 
and  Brady,  the   testator  being  basely  drunk,  got  a  fall 
from  his  horse  ;  he  was  found  in  an  insensible  state  by 
one  O'Halloran,  and  carried  into  a  cottage,  beyond  his 
avenue.     A   doctor   and  attorney  were   sent  for  •,  and 
in  three  hours  after  his  fall,   a  will  was  made,  in  pre- 
judice of  the  heir  at  law.     It   was   sent  by  this  Court 
to  an    issue,    devisavit  vel  non.     On    this   will,    made 
under  the  circumstances  I  have  stated,  a  jury  found  for 
the  will  j  and  the  Judge  who  tried   it,  certified   he  was 
satisfied   with    the   verdict  -,  yet,  under   those  circum- 
stances, I  did  conceive  it  was  a  fraud,  and,   in  conse- 
quence, did  direct  a  new  issue  •,  and,  as  I  have  heard 
nothing  of  it  since,  I  suppose  the  heir  at  law  is  now 
in  possession    of  it.     Now,  in   the  principal  case,  the 
learned  Judge   hath   reported    to  me,  the  witness  pro- 
duced was  one  Ryan,  who  appeared  to  be  a  man  in  low 
life  and  circumstances,  but  who  called  himself  physician  ; 
that  he  lived  about  half  a  mile  from  the  testator  ;  that 
finding  him  so  ill,  he  would  not  prescribe  for  him  ;  he 
witnessed  the  will,  however ;  it  was  not  read   to  him ; 
the  two  witnesses  were,  one  Hanlon,  who  also  attested 
the  will ;  he  swore  that    O'Meara,  the  devisee,  read  it 
to  testator.     It  also  appeared  that  the  devisee  had  given 
the  testator  nine  guineas,  to   sign  it ;  and  a  bond  of 
«j£  20  to  a  woman  he  kept.     The  Judge  has  also  cer- 
tified that  he  considered  it  as  an  erroneous  verdict,  &c. 
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Let  there  be  a  new  trial  •,  I  will  direct  another  issue- 
It  was  accordingly  tried  at  Clonmel,  before  the  Prims 
Serjeant,  St.  George  Daly. — -—• The  verdict  was  for 
Q'Meara. 

The  Prime  Serjeant  left  it  entirely  to  the  Jury,  and 
declared  he  would  be  satisfied,  whichever  way  they 
found  their  verdict. 

Exchequer   Chamber. 

Before  Lord  Clare  and  Chief  Justice  Lord  KilwardpUi 
Macnamara  versus  Lynch. 

The  *^d  Athia 

HIS  was  an   ejectment.     The  lessor  of  plaintiff  ch.  6,  sect.  12, 
claimed   as    the  heir  of  Sir  Thomas,  who  was  a  Pro-  theCeidestason 
testant  discoverer.     The  defence  was,  that  he  had  not  come^TlrotSr 
regularly  conformed.     It  was  a  writ  of  error,  from  a  ^Si  become*7 

bare  tenant 
for  life  and  the  Court  shall  allow  him  a  sufficient  maintenance.  This  is  not  a  penal,  but  a 
remedial  statute,  encouraging  the  Protestant  religion,  and  is  to  receive  the  most  liberal 
construction.  There  is  no  occasion  of  a  certificate  of  the  eldest  son  having  taken  the  oath, 
&e.  to  vest  the  property  in  the  son.  There  is  no  precise  form  of  words  necessary  in  the 
Bishop's  certificate  of  conformity,  if  granted,  consequently  a  certificate  of  Thomas  Blake 
having  made  profession  of  the  faith,  and  religion  of  the  church  of  Ireland,  as  by  law- 
established,  and  renounced  the  errors  of  the  church  of  Rome,  was  this  day  received  int» 
the  communion  of  the  same  church  of  Ireland,  in  the  parish  of  Hatford,  in  said  diocese, 
by  the  Lord  Bishop  of  Clogher,  and  said  Thomas  Blake  is  a  Protestant,  is  a  good  certifi- 
cate of  his  having  conformed,  and  is  sufficiently  certain. 

So,  also,  a  certificate,  stating  the  facts  that  shew  that  he  has  become  a  Protestant,  is 
good,  without  saying  that  he  has  conformed. 

The  certificate  must  be  certain  and  positive;  it  is  necessary  to  take  the  oaths  of  abjura-, 
tion,  and  these  must  be  filed.  But.  to  enable  the  eldest  son,  there  is  no  occasion  for  a  cer- 
tificate of  bis  having  taken  these  oaths,  as  they  are  filed  ;  nor  need  the  certificate  of  con- 
formity state  he  hath  taken  the  oaths. 

Per  Ch.  Justice  Kilwarden. —Howard  is  a  trifling  reporter;  to  page  282  his  book  is  only  a 
eopy  of  other  badly  reported  cases  5  from  282,  they  are  cases  supplied  to  him  by  the  various 
Barristers. 

Papist  father  makes  a  lease,  which  is  not  registered;  the  son  becomes  a  Protestant;  the 
father  makes  another  lease  for  a  shorter  term,  which  is  registered.  The  s'atute  does  nut  run 
from  the  expiration  of  the  registered  lease  ;  the  continuance  of  the  unregistered  lease  will 
prevent  the  statute  of  limitations  from  running.  Lord  Avonmore  first  held,  it  did  not ;  but 
changed  his  opinion  thereon  after  he  had  given  judgment,  and  the  cause  removed  by  error. 

In  decreeing  a  maintenance  to  the  Protestant  eldeat  son  of  a  Papist,  the  Court  should  refer 
it  to  the  Master,  to  take  an  account  of  the  estate,  &c.  previous  to  decreeing  it. 

If  the  Bishop  should  be  capricious,  and  would  not  grant  a  certificate  to  a  conforming 
Papist,  the  Court  of  King's  Bench  would  grant  a  mandamus  to  him. 

In  a  certi  :cate  of  legal  matrimony,  no  settled  words  are  necessary  ;  if  it  be  certain  and 
jtositive,  that  will  do. 


Judgment  given  in  the  Exchequer,  on  a  bill  of  excep- 
tions There  were  two  leading  questions.  First  ques- 
tion, Whether  the  heir  of  Sir  Thomas  was  a  regular 
conformist.  2d.  Whether  a  certificate  of  his  having 
taken  the  oath  of  abjuration,  &c.  is  not  also  neces- 
sary to  be  filed  in  the  Court  of  King's  Bench, 

Mr.  0* Grady. — As  to  Sir  Thomas's  non-conformity  » 
several  issues  must  be  tried  exclusively  by  the  Bishop's 
certificate ;  as  in  case  of  bastardy  and  matrimony,  the 
temporal  Judge  will  receive  the  certificate,  provided  it 
be  intelligible  and  final.     2  RohVs  Abr.  591.  The  Act 
requires  that   the   certificate  must  testify  that  he  be  a 
Protestant,  and    conforms   himself  to  the   Church  of 
Ireland,  as  by  law  established.     The  words  of  the  cer- 
tificate are  :  "  These  are  to  certify,  that  Thomas  Blake* 
having  made  profession  of  the  faith  and  religion  of  the 
Church  of  Ireland,  by  law  established,   and  renounced 
the  errors  of  the    Church  of  Rome,  was  this  day  re- 
ceived  into   the   communion   of    the  same   church  of 
Ireland,  in  the  parish  church  of  Hatford,  in  said  dio- 
cese5  by  me,  Lord  Bishop  of  Clogher,  and  said  Thomas 
Blake  is  a  Protestant."     It  was  objected,  that  this  cer- 
tificate only  stated  he  was  received  into  the  communion, 
of  the  Church  of  Ireland  ;  not  that  he  had  conformed. 
Secondly,  That    it  began  with  the  participle,   having* 
and  did  not  state  the  fact  certainly.     George  Edmond 
Howard,   Popery  Cases,   84,   Yeates  V.  Yeates.     That 
Jeffrey  Blake  renounced  the   errors  of  the  church   of 
Rome,  and  declared  himself  a  Protestant.     There  the 
Bishop  only  certified  the  fact,  but  did  not  state  his   be- 
lief or  opinion  thereon. 

Lord  Clare. — That  was  an  ejectment  for  lands  in  the 
county  of  Mayo,     The  Court  charged  for  the  plaintiff* 
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Ten  of  the  Jury  refused,  and   wished  to  find  for  the 
defendant.     Two  would  not  join   them*     A  juror  was 
withdrawn.     In  1772    it  was    tried    afterwards.     From 
the  words  in  12th  Anne,  b.  6,  sec.  2?  «  Such  certificate 
of  Bishop  of  such  eldest  son   being  a  Protestant  "  shews 
that  was  only  necessary  to  be  certified.     8  Anne,  c  3, 
sect.  3,  uses  the  words  "  professed  or  conformed,"   as 
synonimous  words,  as  appears  by   the   context   of  said 
Act.     2    Browne,  587,  the  case   of  Blake  v,  Blake  is 
there  reported.     In  the  case  of  Hobson,  the  certificate 
there  was  void,  because  it  was  by  a  Bishop  of  a  different 
diocese  from  that  in  which  the  conformist  resided.     2 
Rolle's  Abr.  590,  letter  E  certificate,  if  it  ascertain  facts, 
shall  be  taken  to  be  true,  vero  matrimonio  sed  clandestinot 
held  a  good  certificate  of  a  lawful  marriage.     2d  ob- 
jection, That  Sir  Thomas,  the  elder,  did  not  take  the 
oath  of  abjuration,   pursuant  to  the  2d  Anne,  c.   14, 
sect.  2,  the  first  Popery  act.     During   her  reign,    the 
union  with  Scotland  took  place.     Shortly   after,  came 
the  accession  of  the  House  of  Hanover  to   the  throne. 
Some  violent  alterations  became   necessar}r,  in  conse- 
quence of  said  event.  The  English  Act,  1  Geo,  1,  c.  15, 
containing  a  new  abjuration  oath,  and  incorporated  into 
the  Irish  Act  of  the  6th  Geo.  I,  c.  5.     The  last  section 
of  the  English  Act  binds  Ireland  expressly  that  no  abju- 
ration oath   should  be  of  any  avail,  unless  conformable 
to  the  English  Act.     The   Act   in    82   adopts  all  those 
English  oaths.     The  net,  called  the  Quieting  Act,  of  78, 
certificate  of  having  taken  the  oaths  of  abjuration,  Sec. 

Mr.  Fitzgerald  .—Strict  conformity  is  only  necessary 
where  the  common  law  gave  no  rights,  but  where  ne\r 
ones  were  derived  from  the  statute.  So  held  in  the  case 
of  Johnson  and  Perry.  Now  these  giving  to  the  eldest 
»£>n  a  right  to  aiaintainance,  and  making  the  father  te- 
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nant  for  life,  is  a  new  right.  2  Anne,  sect  3.  By  the 
4th  section  of  the  same  Act,  no  Papist  shall  be  a  guar- 
dian. The  7th,  8th,  and  12th  sections  enact  the  same. 
The  8-th  of  Anne,  sect.  10,  enacts  he  shall  repeat  and 
sign  the  declaration.  In  the  act  of  Anne,  Colburfi  v. 
Hussey,  a  question  of  conformity*  it  did  appear  there 
was  a  proper  certificate.  2  Comyns,  15,  and  5  Comyns, 
270.  It  is  ruled  that  the  Bishop  must  return  the  fact* 
and  not  evidence.  Dyer,  368,  Placita,  6  Dyer,  305$ 
2  Elizabeth,  Eng.  conformity,  Hardres,  2. 

Mr.  Duqucry,  contra. — The  case  of  Blake  tf.  Blake* 
determined  in  1724,  does  not  bear  up  with  the  point, 
and  your  Lordships  are  at  liberty  to  decide,  as  if  no 
such  decision  had  taken  place  ;  the  regularity  of  the 
conformists  was  not  there  the  question.  In  Colburne 
and  Hussey,  there  the  parties  admitted  the  conformity 
was  regular.  The  Chancellor  was  not  called  on  there 
to  decide  the  conformity.  In  the  case  of  Blake  v.  Blake, 
the  Protestant  discoverer  did  not  think  the  maintenance 
sufficient.  It  was  ruled  the  Chancellor  ought  to  refer  it 
to  a  Master,  to  ascertain  the  value  of  the  lands,  pre- 
vious to  his  giving  a  maintenance.  In  the  case  of  Hume 
and  Ely,  the  plaintiff  argued  at  the  Bar,  that  ex  directo 
the  sanity  of  the  connusor  of  the  fine  was  decided  by 
the  acknowledgment,  and  the  recovery  suffered;  as* 
otherwise,  it  is  to  be  presumed  that  the  Judge  would  not 
take  the  acknowledgment.  The  majority  of  the  Judges 
thought  not.  The  certificate,  under  the  statute,  is  highly' 
penal,  turning  the  father  into  a  bare  tenant  for  life  ;  the 
certificate,  by  the  statute  of  Anne,  from  the  Bishop, 
ought  to  be,  that  he  had  conformed  himself  to  the  church 
of  Ireland,  as  by  law  established.  1  Geo.  3,  c.  12,  13, 
has  for  its  object  to  protect  Protestant  purchasers.  The 
third  point  in  the  Bill  of  Exceptions  to  the   Statute  of 
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Limitations  is  totally  out  of  the  question  here.  Regis« 
try,  not  only  applies  to  where  the  same  person  makes 
two  leases,  and  one  gets  possession  before  the  other. 

Lord  Clare.— My  Lord  Yelverton   has   altered  his 
opinion  on  that  point,  and  it  must  not  be  argued. 

Mr.  Saurin. — Lessor   of  plaintiff  proves   possession 
Under  the  lease  of  his  ancestor*     The  objection  to  the 
Bishop's  certificate  was*   that  he  did  not  inform  the 
Court  of  Law,   whether  Sir  Thomas  had  conformed 
himself,  or  not  5  but  stated  the  facts,  leaving  it  to  the 
Court  to  decide  whether  he  was  a  Protestant  or  not ; 
omitting  that  which  was  his  peculiar  province  to  decide. 
No  Papist  can  inherit.     Though  a  Papist  should  re- 
nounce the  errors  of  the  Church  of  Rome,  and  become 
a  Presbyterian,  &c.  he  would  not  be  a  Protestant,  nor 
get  rid  of  its  disabilities,  unless  he  becomes  a  Protest- 
ant,  as  by  law  established  ;    which  is  wholly  for  the 
Bishop  to  decide.     The  answer  of  the  Bishop  to  a  writ 
of  a  Court  of  common  Law  ought  to  be  positive.    If  the 
Bishop  returns  the   special  matter,  and  draws  his  con- 
elusions,  they  ought  to  reject  it,  and  get  his  conclusion 
alone;  as  otherwise  it  would  be  participating  in   the 
Bishop's  jurisdiction.    2    Anne.     Certificate  must   be 
filed.     As   to   the  statute   requiring   people  to  go   to 
church,  that  Only  annexes  a  penalty  in  not  going,  but 
does  not  perfect  any  rights. 

Lord  Clare. —  If  the  Bishop  should  exercise  a  capri- 
cious taste,  and  would  not  grant  a  certificate  to  a  Papist, 
offering  to  comply  with  every  requisite,  the  Court  of 
King's  Bench  would  send  a  mandamus  to  him. 

Mr.  Saurin.— A  Papist  does  not  get  rid  of  his  dis- 
abilities, unless  he  has  filed  a  certificate  from  the  Bishop 
of  his  having  conformed  to  the  Protestant  religion,  as 
by  law  established.     There  is  a  certificate  of  his  having 
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taken  the  oaths  in  this  case  filed  in  Communi  Banco  \ 
but  the  statute  requires  it  should  be  the  King's  Bench. 

Lord  Kilwarden,  Ch.  Justice. — I  take  it  to  be  deter- 
mined solemnly,  that  no  certificate  is  necessary  at  all. 
The  question  here  is,  Whether  there  is  a  certificate  of 
his  having  been  a  Protestant  ?   And,  secondly,  Whether 
that  certificate  is  good  ?    If  so,  the  judgment  of  the 
Court  of  Exchequer  is  erroneous,  and  must  be  reversed. 
If  this  was  the  first  time  this  question  came  before  the 
Court,  I  would  feel  no  difficulty  in  saying  it  was  good. 
I  cannot  see  any  reason  why  it  should  not.     As  to   the 
necessity  of  the  Bishop's  adopting   any  form  of  words 
in  the  certificate,  the  statute  law  does   not  require  it  y 
neither  does  the  common  law.     In  certificates  of  legal 
marriage,  the  Bishop  need  not  adopt  any  form  of  words 
in  it  $  he  must  only  certify  certain,  and  positively  *,  no 
certain  words.     The  question  here,  then,  is,  Whether 
the  Bishop  has  certified  positive  and    certain ;  that  is, 
Whether,  in  expressly  speaking  of  a  man  professing  the 
Popish  religion,  it  is  sufficient  to  say,  he  is  a  Protestant ; 
or,  Whether  it  is  not  necessary  to  say,  that  he  has  con- 
formed himself,  as  by  law  established.     I  think  he  need 
not  use   the  word  *f  conform ;"  it  is  used  as  synoni- 
mous  with  Protestant,   and  is,  I  think,  sufficiently  cer- 
tain and  positive  j  it  is  the  province  of  the  Court  to 
decide  ;  it  is  a  law  made  to  promote  the  Protestant  re- 
ligion, and  ought  to  receive  the  most  liberal  construc- 
tion ;  and,  therefore,  the  arguments  applied  to  penal 
statutes,  does  not  hold  here.    These  were  the  sentiments 
of  Lord  Lifford,  of  my  Lord  Annally,  and  Mr.  Justice 
Robinson.     There   is  no   decision   as   to  the  present 
point,  and  contrary  to  this   construction,    as   to  the 
certificate.     I  think,  that  if  such  a  decision  as  stated  in 
1724,  had  taken  place,  the  Lord  Chancellor  would  be 
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bound  by  it.  As  to  Howard's  Popery  Laws,  and  thg 
case  of  Blake  ».  Blake,  there  reported,  it  is  of  no  au- 
thority whatever  ;  Howard  was  a  trifling  reporter,  and 
the  book  from  which  he  takes  it,  does  not  warrant 
Howard?s  Report  of  it.  Lord  LifFord,  in  a  case  that  came 
before  him,  ordered  such  a  certificate  to  be  read,  and. 
declared  that  he  had  proved  himself  a  Protestant.  It 
did  not  go  to  the  House,  of  Lords,  as  his  opinion  was 
acquiesced  under.  Howard,  as  far  as  page  282,  is  a 
mere  copy  of  other  cases,  reported  in  other  books.  The 
subsequent  cases  were  got  from  eminent  men  of  the 
Bar.  In  the  case  of  Ambrose,  Howard's  Popery  Cases, 
165,  the  question  was,  whether  taking  the  oaths  was 
necessary  to  be  certified  ;  that  the  certificate  of  con- 
formity was  not  good,  as  not  having  expressed  the  oaths 
being  taken  in  the  King's  Bench.  The  certificate  to 
be  certified,  was  a  certificate  of  conformitv.  Lord  Lif- 
ford  was  of  opinion  that  no  certificate  was  necessary, 
as  it  would  be  absurd  to  require  a  certificate  of  oaths 
which  were  themselves  filed  *,  consequently,  then,  if  no 
certificate  at  all  is  necessary,  any  certificate  will  be  suf- 
ficient.    I  consider  the  Rolls  as  evidence. 

Lord  Clare. — A  great  deal  of  impertinent  matter  has 
been  put  on  the  record  j  it  is  a  matter  of  difficulty  with, 
me  to  find  objections  to  the  form  of  the  certificate. 
The  statute  of  Anne  says  not  a  word  of  the  Bishop's  cer- 
tificate, in  giving  a  maintenance  to  the  Protestant  eldest- 
son  of  a  Papist.  8  Anne,  considers  the  words,  *  pro- 
fessing to  be  a  Protestant,'  and  *  conforming,'  as  the 
same.  The  same  objection,  on  a  similar  point,  was 
overruled  by  Lord  Middleton.  The  lessor  claims  under 
one  of  the  discoverers.  Lord  Yelverton  has  since 
changed  his  opinion.  It  was  reversed,  and  consequently 
the  plaintiffs  recovered.    Lord  Carleton,  who  was  absent 


496 

in  England,  during  the  last   argument,  coincided  wii 
this  opinion. 


KING'S   BENCH. 


John  Jack,  Lessee  of 


versus  Alexander* 


HIS  case  came  before  the  Court  in  the  shape  of 
a  Bill  of  Exceptions,  taken  by  the  defendant.  It  was 
an  ejectment  upon  the  title.  The  lessor  of  the  plaintiff 
claimed  under  a  lease  from  the  late  Marquis  of  Done- 


Sir  Charles 
Talbot  had,  for 
SI  years,  acted 
as  agent  to  the 
Marquis  of 
Donegal;  one 
A.  used  to  re- 
posal here,  and  gal,  the  admitted  owner  of  the  inheritance.     On  behalf 
of  defendant,  it  was  given  in  evidence,  that  the  lessor  of 


to  Sir  Charles 
Talbot,  who 
resided  in 
England.    Sir 
Charles  used  to 
send  over  a 
written  agree- 
ment ;  and  those 
had  uniformly 

been  ratified  by  fhe  Marquis  of  Donegal  s  agent, 

the  Marquis_of 
Donegal. 

the  lands  of  the  Marquis  j  and  those  leases  so  made  by 
the   agent,    had   been   uniformly   con6rmed   bv    Lord 


the  plaintiff  originally  held  under  the  defendant ;  that 
defendant's  lease  being  on  the  point  of  expiring,  de- 
fendant proposed  to  take  said  lands  for  twenty-one 
years ;  that   this  proposal  was  made,  and  referred  to 

Sir  Charles   Talbot, 
This  who  had,   for  thirty-one  years  previous  to  this,  leased 


agent,    had   been   uniformly   con6rmed   by 
Donegal;  that  one  Alexander  first  received  the  pro- 


the  defendant; 
he  had  received 
a  written  agree- 
ment from  Sir 
Charles  Talbot, 
who  had  died  ; 

and  to  an  ejectment  on  the  title,  brought  by  the  lessor  of  the  plaintiff,  to  whom  the  Mar- 
quis of  Donegal  had  made  a  lease,  the  defendant  took  defence,  and  offered  the  written 
agreement  of  Sir  Charles  in  evidence.  He  proved  also,  that  he  had  paid  a  great  advance  in 
rent,  and  that  the  rent  so  advanced,  had  been  received  by  the  Marquis  of  Donegal.  The 
Counsel  for  the  plaintiff'  insisted  it  was  necessary  to  shew  a  written  authority  from  the 
Marquis  of  Donegal  to  Sir  Charles.  The  Counsel  for  the  defendant  insisted-  first,  No  such 
written  authority  was  necessary,  or,  if  it  was,  there  was  sufficient  evidence  for  the  Jury 
to  presume  it,  from  his  having  acted  31  years  as  agent. 

The  Court  was  of  opinion  that  there  was  no  evidence,  or  grounds  for  leaving  it  to  the 
Jury  to  presume  any  authority,  either  written,  or  parol,  from  the  Marquis  to  Sir  Charles. 

Judge  Downes — thought  that  the  third  clause  of  the  Statute  of  Frauds,  requires  executory 
&nd  equitable  agreements  to  be  in  writing 

Judge  Day— thought  it  was  an  interest  falling  within  the  first  clause  of  the  acfc 
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posals  here ;  he  sent  them  to  Sir  Charles  Talbot ;  Sir 
Charles  sends  back  a  written  agreement  to  defendant, 
approving  and  accepting  said  proposal  •,  there  was  a 
great  advance  of  rent ;  that  this  advanced  rent  had  been 
received  by  the  late  Marquis  of  Donegal ;  that  Sir 
Charles  Talbot  had  died.  Defendant  had  offered  this 
written  agreement  to  be  read  in  evidence  *,  plaintiff  in- 
sisted it  could  not,  without  first  shewing  a  written 
power  in  Sir  Charles  Talbot  to  do  so.  Defendant  then 
insisted  there  was  sufficient  evidence  for  a  jury  to  pre- 
sume such  authority.  1st,  From  his  acting  always  as 
agent  to  the  Marquis.  2d,  From  the  Marquis  receiv- 
ing such  advanced  rent.  Sir  Charles  Talbot  had  been 
dead  before  the  action  commenced.  As  to  the  neces- 
sity of  a  written  authority  to  the  agent,  it  must  arise 
either  from  the  common  law,  or  be  derived  from  the 
Statute  of  Frauds.  1st,  Not  necessary  at  the  common 
law  j  for,  no  deed,  by  it,  is  necessary  to  give  authority 
to  an  agent  to  act  for  the  principal,  except  in  cases  of 
freehold,  where  a  deed  was  necessary  ;  but,  not  in  case 
of  contract.  1  Perkin,  134.  One  piece  of  wax  may 
serve  for  all  the  grantors,  if  many  on  the  paper.  4  Term 
Rep.  3  13.  One  person  may  execute  a  deed  for  another, 
may  sign  and  deliver  it,  provided  the  grantor  was  pre- 
sent. 7  Term.  Rep.  207.  Whether  one  co-partner  had 
a  right  to  bind  his  co-partner  by  force  of  the  partner- 
ship alone.  Held  he  had  no  such  power.  But  the 
Court  did  not  at  all  consider  the  necessity  of  the  deed 
giving  authority,  &c.  That  an  attorney  must  be  created 
by  deed,  is  laid  down  in  all  the  Abridgments,  and  which 
refer  to  6  Coke  Lyt.  142;  but  Coke  Lyt.  is  confined 
only  to  freehold  ;  but  a  lease  for  years  may  be  delivered 
by  attorney,  by  parol,  as  has  been  often  adjudged  \  q> 
person  may  sign  a  bill  of  exchange,  drawn,  &£.  for  an- 
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other,  without  a  warrant  of  Attorney.  Secondly,  As  to 
the  Statute  of  Frauds,  it  has  three  clauses  relative  to 
land  and  agents:  1st,  All  leases,  estates,  &c.  made  and 
created  by  livery  of  seizin,  and  not  by  parol,  &c.  shall 
be  signed  either  by  the  lessee  himself,  or  by  an  agent 
lawfully  authorised,  in  writing;  this  is  of  an  estate  de 
novo,  2d  clause  :  no  lease,  &c.  where  there  is  a  sub- 
sisting interest,  shall  be  assigned,  except  by  deed  signed 
by  the  party,  or  his  agent,  lawfully  authorised  by  writ- 
ing ;  this  is  of  the  transfer  of  an  estate,  before  created,, 
3d  clause :  where  it  talks  of  an  agreement  only,  there 
it  requires  a  deed  to  be  signed  by  the  party,  or  some 
other  person  authorised>  omitting  *  lawfully  authorise^ 
by  writing/  as  in  the  other  clauses.  The  two  first 
clauses  rebate  to  where  legal  estates  are  created  or  trans- 
ferred. The  Bill  of  Exceptions  states  it  to  be  a  lease* 
If  the  agent  conveys  an  estate  in  lands,  the  owner  has 
no  defence  at  law  in  ejectment  brought  on  the  convey- 
ance, but  is  forced  to  go  to  equity,  if  there  is  any  fraud. 
^Not  so  in  case  of  agreements  as  to  lands ;  a  lease  for 
years  is  only  a  contract  for  the  possession  ;  ejectment 
was  originally  a  mere  action  of  trespass,  when  damages 
were  recovered  for  the  ouster  •,  but  when  Courts  of 
Equity  began  to  entertain  bills  for  the  specific  perform- 
ance of  the  contracts,  the  Courts  of  common  Lav/ 
thought  that  it  was  hard  to  turn  the  plaintiffs  round  to 
Equity,  and  therefore  instituted  the  writ  of  habere^ 
made  to  restore  the  possession,  and  an  action  of  tres- 
pass to  recover  the  damages.  So,  also,  when  there  is 
an  agreement,  which  would  be  decreed  to  be  executed  in 
equity,  the  Court  will  not  let  the  plaintiff  recover,  if 
such  defendant  has  such  an  agreement  in  his  favour. 
So  also,  in  the  case  of  bills  for  specific  performance, 
they  are  all  founded  upon  this  third  clause ;  the  Statute 


of  Frauds  may  be  pleaded,  &c.  if  it  does  not  aver  in  the 
bill  that  he  was  authorised  in  writing.  As  to  the  pre- 
gumption,  it  is  founded  on  the  principle,  that  whatever 
is  evidence  of  a  thing,  is  also  evidence  of  every  thing 
necessary  to  the  existence  of  that  thing.  Thus,  a  man* 
by  his  subsequent  assent,  becomes  a  trespasser,  because 
his  subsequent  assent  is  looked  on  as  conclusive  evi- 
dence of  his  being  a  trespasser.  So  also,  in  the  case 
of  deeds,  3  Bur.  1391,  there  was  a  sale  of  goods  at 
an  auction ;  a  person  bidding  for  them,  and  suffering 
the  auctioneer  to  enter  his  name  in  the  book,  was  held 
sufficient  evidence  to  make  the  auctioneer  an  agent  in 
that  case.  The  question  there  was,  as  to  his  being  the 
agent  of  the  buyer,   not  being  employed  by  him. 

Mr,  McClelland — Since  the  trial,  they  have  gone  into 
Equity  ;  and  on  the  equity  confessed  in  the  answer, 
moved  for  an  injunction.  The  Chancellor  dismissed 
the  bill,  as  they  were  seeking  to  establish  the  same 
claim  in  this  Court.  This  shews  the  danger  of  ad- 
mitting those  equitable  defences  in  ejectments,  He  con- 
tended that  the  words  '  uncertain  interests,'  in  the  first 
clause  of  the  Act,  extend  to  equitable  conveyances,  or 
interests  ;  the  word  i  assigned/  in  the  second  clause, 
cannot  extend  to  contracts  which  cannot  be  assigned  ; 
a  lease  can  be  assigned,  and  therefore  it  is  a  contract^ 
within  the  meaning  of  the  Act.  1  Atkins,  497,  Plea  of 
the  Statute  of  Frauds,  on  the  words,  or  agent  lawfully 
authorised,  in  writing  \  the  steward  of  the  Duke  of 
Bedford  received  proposals ;  entered  them  in  a  book, 
kept  for  the  purpose  of  receiving  offers  ;  signed  it ; 
and,  in  conformity  to  said  agreement,  tenant  makes 
certain  agreed  on  improvements,  and  then  filed  a  Bill 
against  the  Duke  of  Bedford,  for  a  specific  perform- 
ance 5    the   Duke  pleaded  the  Statute   of  Frauds,   as 
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above.     No  relief  granted.     Lessee  of  Smyth  and  Lord 
O'Neil,  v.  Mullingar.    An  agreement  entered  into-,  prc° 
mises   claimed  by  the  congregation  of  Dissenters,  vest- 
ed in  trustees  ;  one  of  those,  a  party,  made  a  lease  to 
defendant ;  it  was  held  by  the  Court  not  to  be  bind- 
ing, it  not  appearing  he  had  any  authority   to  make 
it ;    and  Mr.  Justice  Chamberlaine  threw  out  a  strong 
opinion,  that  if  it  was  necessary,  he  would  decide,  that 
an  authority  in  writing  would  be  necessary.  2  T.  R.  744?* 
In  no  case  can  an  equitable  agreement,   entered  into 
by  a  landlord  and  tenant,  be  set  up  in  defence,  in  an 
ejectment  brought  by  a  third  person.     Gea  and  Buche* 
n al,  Cowper. 

Mr.  Maine. — A  presumption,  from  length  of  time^ 
arises  from  the  supposition  :  1st,  From  the  possibility  of 
its  being  lost.  2dly,  From  the  improbability  of  the  op- 
posite party  acquiescing  so  long  a  time  5  300  years  has 
been  deemed  sufficient  length  of  time  to  warrant  the 
presuming  an  Act  of  Parliament  to  have  passed  ;  16 
years'"  non-payment  of  interest  on  a  bond,  is  sufficient  to 
ground  presumption  of  its  being  paid  ;  150  years,  for 
presuming  the  grant  of  a  franchise. 

Mr.  Ball  stated,  the  only  question  for  the  Court 
was,  whether  the  Judge  was  warranted  in  preventing 
the  Jury  from  exercising  their  judgment  upon  the  fact 
of  the  instrument  in  writing,  vesting  a  power  of  agency 
in  Sir  Charles  Talbot ;  he  contended  it  ought  to  have 
been  admitted,  on  the  ground  that  it  was  incidental,  or 
collateral,  and  might  serve  to  explain  some  other  matter 
which,  perhaps,  had  been  given  on  the  other  side,  or 
to  explain  some  farther  evidence,  intended  to  be  pro*5 
duced  on  the  same  side,  and  submitted  to  have  a  colla- 
teral issue  directed  on  the  fact,  whether  Sir  Charles 
Talbot  acted  with  authority,  or  not9 
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Mr.  Fox,  contra,  for  plaintiff,  contended,  that  even 
though  that  might  be  the  case,  yet,  that  the  person  ex- 
cepting, ought  to  put  so  much  in  the  record,  as  would 
shew  that  the  Judge  had  rejected  evidence  admissible 
and  relative  to  the  issue,  &c.  Lessor  of  plaintiff  has 
proved  a  title  to  the  possession  in  himself  5  does  any 
facts  appear,  on  record,  shewing  that  defendant  had  de- 
vised it,  or  that  he  is  not  a  trespasser  ;  and  if  not,  the 
Court  cannot  presume  any ;  that  the  instrument  pro- 
posed to  be  read  in  evidence,  was  of  no  use,  as  it  did 
not  shew  any  title  in  the  Marquis  of  Donegal,  whose 
name  is  not  on  the  record.  The  lessor  is  a  third  per* 
son,  no  way  related  in  interest  with  the  Marquis  of 
Donegal.  Mr.  Ball  shewed,  from  the  exception  taken 
by  the  defendant,  that  the  lessors  admitted,  that  if  the 
instrument  was  admitted  in  evidence,  it  would  shew  that 
the  Marquis  of  Donegal  had  the  fee,  and  not  the  lessor; 
but  your  Lordships  will  perceive  that  is  not  the  ques- 
tion ;  they  did  not  give  any  legal  evidence  of  the  exist- 
ence of  such  written  authority  from  the  Marquis  to  Sir 
Charles  Talbot  5  they  ought  to  have  produced  it  5  they 
did  not  shew  it  was  in  existence,  in  writing  ;  nor  that 
they  had  made  due  search,  but  could  not  find  it. 

Chief  Justice, This  case  comes  before  us  on  a  Bill 

of  Exceptions.  The  question  for  us  to  decide  is,  whe- 
ther the  letter  of  Sir  Charles  Talbot,  agent  to  the  Mar- 
quis of  Donegal,  should  have  been  left  to  the  jury,  for 
them  to  exercise  their  judgment  on  deciding  whether  he 
had  an  authority  from  the  Marquis  of  Donegal  to  make 
leases,  &c.  It  is  a  question  of  great  importance,  in- 
volving considerations  on  the  Statute  of  Frauds,  and 
also  the  extension  of  equitable  defences  in  ejectment.  I 
am  aware  of  the  great  contradiction  of  opinions  in  Eng- 
land on  the  construction  of  this  statute  \  I  know  that 
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many  cases  cannot  be  reconciled  to  it.  A  man  may  de* 
liver  a  deed,  without  any  written  authority,  by  parol  % 
lie  cannot,  however,  give  authority  to  deliver  seizin  of 
it ;  the  Custos  Rotulorum  may  appoint  a  Clerk  of  the 
Peace  by  parol.  It  does  not  appear  that  Sir  Charles 
Talbot  had  an  authority,  either  written  or  parol,  to 
make  this  lease.  We  are  all  of  opinion,  that,  even  sup- 
posing it  not  to  be  necessary  for  the  authority  to  be  in 
writing,  and  that  parol  would  do,  yet  there  are  not  any 
grounds  for  leaving  it  to  the  jury  to  presume  such  power 
©r  authority. 

Judge  Dowries.— It  has  been  contended,  that  the  third 
branch  of  the  Statute  does  not  require  the  agent  to  be 
authorised,  in  writing,  in  executory  and  equitable  agree- 
ments. I  think  such  a  construction  contrary  to  the 
spirit  of  the  Act  \  its  intention  was  to  make  all  the  mu- 
niments respecting  lands  to  be  in  writing.  In  Hale's 
Manusciipt,  in  Hargrave's  Notes,  Coke  Lyt.  3,  Com. 
Digest,  326,  it  is  laid  down,  a  lease  made  by  the  owner 
may  be  delivered  by  an  agent,  authorised  by  parol  only, 
4  T.  R.  313.  That  was  a  case  of  partnership.  One  of 
the  partners  delivers  and  seals  a  lease,  in  the  presence 
of  the  other,  held  good,  as  the  party  was  present.  As 
to  the  presumption,  it  would  be  presuming  an  authority 
to  act,  from  the  act  itself. 

Judge  Chamberlaine. No  title  appears  here  to  be 

in  the  Marquis  of  Donegal.  A  contract,  at  common 
law,  may  be  made  by  parol  or  by  writing.  The  Judge 
here  decided,  first,  that  the  letter  was  not  evidence  , 
secondly,  nothing  to  leave  to  the  jury  to  presume  an  au- 
thority. 4  T.  R.  Harrison  v.  Blacker.  There,  a  deed, 
executed  by  one  of  three  parties,  for  himself  and  his  part- 
ners, in  their  absence,  was  held  not  good.  To  execute 
a  deed,  in  the  name  of  the  party  himself,  it  is  necessary 
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to  its  validity,  that  there  should  be  a  letter  of  attorney  % 
whether,  to  execute  an  authority,  that  authority  must 
be  in  writing,  there  is  no  case  to  direct  us,  and  I  will 
give  no  opinion  thereon.  I  think  the  Judges  are  bound 
to  apply  the  remedy  to  every  case  falling  within  the  mis- 
chief of  the  statute.  Neal  versus  Bucknal,  Sir  N.  Neal 
covenanted  with  defendant  to  make  a  lease.  Here  the 
€ovenant  was  a  sufficient  ground  for  a  demise,  and  con- 
sequently he  might  set  it  up  as  a  defence  in  ejectment* 
I  think  the  equitable  defences  ought  to  be  discouraged. 

Judge  Day. — It  has  not  been  shewn  that  the  original 
lease  or  authority  was  ever  in  existence  ;  the  inclination 
of  my  mind  is,  that  it  is  an  interest  within  the  first  clause 
©f  the  statute. 

Exceptions  disallowed. 

Note.  This  case  does  not  decide  the  question.  It 
turned  on  the  defect  of  the  Bill  of  Exceptions,  which 
did  not  state  that  the  Marquis  of  Donegal  had  the  fee, 
nor  did  it  appear  that  there  was  any  lease  from  the 
Marquis  to  the  defendant,  nor  any  power,  either  writ- 
ten or  parol,  given  by  the  Marquis  to  Sir  Charles  Talbot* 
authorising  him  to  make  leases, 
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Lessee  of  Bolton  versus  Hal  pen. 

JLiORD  Kilwarden  delivered  the  opinion  of  the 
Court.  This  is  an  ejectment}  brought  by  the  plaintiff, 
Alcock,  as  lessee  of  Bolton,  against  the  defendant  •,  it 
was  tried  at  the  assizes  for  the  county  of  Meath,  and 
comes  before  us,  on  a  point  saved.  It  was  brought,  to 
recover  certain  lands  situated  in  the  county  of  Meath, 
the  admitted  estates  of  the  Bolton  family,  who  were  also 
seized  of  other  lands  in  Meath,  and  also  in  Dublin.  In 
the  year  1748,  a  family  settlement  took  place  between 
of  1748,  upon      Edward  Bolton  and  his  son  Robert,  whereby  they  con- 

the  death  of  ;  '•  '    -'  .    "'    '  '  _  .,  ,       . 

Robert,  entered  veyed  their  Dublin  and  Meath  estates  to  Edward,  the 
father,  for  life  ;  remainder  to  Robert,  the  son,  for  life, 
and  his  issue  male,  in  strict  settlement ;  reversion  to  the 
father.     There  was  a  power  given  to  them   to   make 

This  deed 


By  a  settle- 
ment executed, 
in  1748,  Robert, 
the  father,  was 
made  strict  te- 
nant for  life, 
with  power  of 
leasing  for  2 1 
years ;  remain- 
der to  his  issue 
male,  Robert, 
and  his  eldest 
son,  Edward, 
who  took  an 
estate  tail  ex- 
pectant under 
said  settlement 


leases  for  twehty-one  years  in  possession,  &c. 


whereby  they 
agreed  to  con- 
vey the  estates, 
after  paying 
=5400  per  ann. 
to  Robert's  mo- 
ther, and  rais- 
ing =£26,000,  for 

payment  of  debts  and  incumbrances,  to  Robert,  for  life ;  no  power  of  leasing  was  given 
him;  then  to  Edward  for  life ;' remainder  to  Edward's  issue  male  in  strict  settlement,  &c. 
There  was  a  covenant  for  further  assurance  to  carry  into  effect,  of  1768.  In  1768,  a  reco- 
very is  suffered  by  Robert  and  Edward ;  a  good  tenant  to  the  praecipe  being  created  by 
deeds  of  lease  and  release.  There  were  no  uses  declared  on  "this  recovery.  'IheSlst  of 
May,  1784,  Robert  makes  a  lease  for  thirty-one  years,  being  ten  years  longer  than  the 
lease  that  would  be  warranted  by  the  settlement  of  1748.  In  1798,  Robert  dies,  and  Ed- 
ward receives  rent  under  the  lease.  There  were  other  acts  of  Edward,  which  shewed  his 
assent  to  that  lease—his  stating  it  in  a  rental  for  sale,  &c.  Edward  now  sought  to  break 
this  lease  in  toto  ;  Robert  having  power  only  to  make  a  lease  for  his  own  life.  1  he 
power  of  leasing  given  him  by  the  deed  of  174*,  being  extinguished  by  the  recovery  in 
1768,  and  no  power  given  him  in  the  deed  of  1768,  nor  will  the  recovery  result  to  the 
ancient  use.  An  express,  or  implied  new  declaration  of  uses,  in  writing,  is  not  necessary; 
it  is  sufficient  if  the  intent  of  the  parties  appears  even  by  parol,  for  the  statute  of  frauds 
does  not  extend  to  the  case  of  recoveries. 

The  subsequent  assent  of  the  remainder-man,  Edward,  evidenced  by  his  receipt  of  the 
rent,  will  not  make  it  good. 

A  lease  made,  exceeding  the  power,  will  be  good,  for  so  much  as  is  warranted  by  the 
power,  provided  it  can  be  separated  from  the  excess. 

A  power  to  lease  for  lives  and  years,  does    not  warrant  a   lease  for  both ;  it  is  void 
for  the  years,  and  good  for  the  lives. 

If  a  power,  and  an  interest'  in  an  estate  is  joined,   the  destruction  of  the  estate    de- 
stroys the  power  also. 

A  recovery  without  any  use  declared,   and  without  consideration,  results  to  the  ofyl 
use. 

A  recovery  suffered  by  a  tenant  in  tail,  turns  it  into  a  fee. 
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was  registered ;  Edward,  the  father,  dies,  and  Robert 
becomes  seized  of  an  estate  for  life,  under  the  said  set- 
tlement of  1748;  he  has  issue  two  sons ;  Edward,  the 
elder,  the  lessor  of  the  plaintiff,  and  Robert,  his  second 
son  ;  Edward,  and  Robert  the  father,  suffer  a  recovery; 
In  1768,  a  deed,  tripartite,  is  executed  between  Robert, 
the  father,  of  the  first  part  ;  Edward,  of  the  second  ; 
and  one  Dawson,  of  the  third  part.  In  this  is  recited 
the  settlement  of  1748  ;  the  jointure  of  ^400  reserved 
to  Edward,  the  father's  widow ;  the  provision  settled 
on  the  younger  children  ;  the  mortgages,  and  other  in- 
cumbrances affecting  the  estate,  the  right  of  Edward, 
the  son,  to  an  estate  tail,  expectant  on  the  death  of 
Robert,  the  father ;  and,  that  it  is  agreed  to  raise 
j£26,0Q0  to  pay  the  debts,  and  then  to  convey  the  lands 
to  Robert,  the  father,  for  life ;  remainder  to  Edward, 
the  son,  for  life;  remainder  to  each  son  of  Edward,  the 
gon,  in  tail  male,  in  order,  according  to  their  priority 
of  birth,  &c. ;  remainder,  in  like  manner,  to  Robert, 
the  second  son  ;  remainder  over  in  the  usual  way.  There 
was  a  provision  of  c€7000  for  the  younger  children  of 
Robert,  the  father.  These  were  the  limitations  of  the 
Meath  estates.  As  to  the  Dublin,  they  were  immedi- 
ately conveyed  to  one  Dawson,  as  a  trustee,  to  receive, 
for  Edward's  use,  «s£500  per  annum  thereout  for  his 
life ;  remainder  to  Robert,  the  father,  for  life  ;  remain- 
der to  Edward's  sons,  in  tail  male ;  remainder  to  Ro- 
bert, the  second  son,  in  tail  male,  &c.  as  in  the  Meath 
estates.  There  was  a  power  of  leasing  reserved,  and  a 
covenant  for  farther  assurances  for  the  farther  execution 
of  the  agreement.  As  to  the  recovery,  the  deed  by 
lease  and  release,  created  a  good  tenant  to  the  praecipe* 
On  the  31st  May,  1784,  Robert,  the  father,  by  inden- 
ture, demises  certain  lands  of  the  Meath  estate  to  the 
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defendant,  at  54s.  a  year,  for  SI  years.  Lessee  held 
the  lands  during  the  life  of  Robert,  the  father,  and,  after 
his  death,  paid  his  rent  to  Edward,  the  son  ;  so  that  it 
was  contended  he  had  made  his  election,  and  rendered 
the  lease,   before  voidable,  now  valid.    In  an  agreement 

also  to  sell  the  said  lands  to — ,  for  a  debt  due 

to  him,  the  lands  so  demised  to  the  lessor  of  plaintiff, 
were  returned  as  so  let.  This  was  stated,  to  shew  the 
assent  of  Edward,  the  son,  to  the  lease.  Robert,  the 
father,  died  in  January,  1798  ;  there  were  no  uses  de- 
clared on  the  recovery  suffered  of  the  Meath  lands,  in 
existence,  but  the  rental  in  the  deed  of  settlement  of 

1768. The  present  ejectment  was  brought,  on   the 

ground  that  this  lease  was  void,  as  to  Edward,  the 
son  ;  the  point  was  reserved,  generally,  that  if,  on  the 
whole,  the  plaintiff  was  entitled  to  recover,  verdict  and 
judgment  should  be  entered  for  him  j  if  not,  they 
should  be  entered  for  the  defendant.  The  plaintiff 
contended  that  the  power  given  to  Robert  by  the  set- 
tlement of  1748,  was  extinguished  by  the  recovery 
suffered  by  him  and  his  son ;  so  that  this  lease,  though 
made  under  the  pretence  of  that  power,  was  void 
after  the  death  of  Robert ;  but,  here  it  cannot  be  pre- 
tended to  be  a  lease  under  the  power ;  for  this  is  a 
lease  for  thirty-one  years,  whereas  the  power  of  leasing 
given  in  the  settlement,  was  for  twenty-one  years  only. 
Counsel  for  the  defendant,  on  the  contrary,  insisted 
that  the  power  remained,  or  revived  ;  that  by  presump- 
tion of  law,  no  new  use  being  declared  on  the  recovery, 
it  shall  result  to  the  uses  of  the  ancient  settlement,  and 
the  lease,  though  for  thirty-one  years,  shall  be  good  for 
twenty-one  years,  as  far  as  the  power  under  the  settle- 
ment extends.  The  cases  of  Downing,  9  Co.  Lyt.  56. 
%  £,ev.  58.     1  Vent.  %55.     Douglas,  259. .   Tallot,  43* 
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1  Bur.  60j  establishes  the  principle,  that  where  a  power 
is  coupled  with  an  interest,  if  the  estate  or  interest  be 
destroyed,  the  power  will  be  destroyed  also.  But,  say 
they,  if  it  be  destroyed,  it  is  revived  by  implication  of 
law.  True  it  is,  that  in  general  if  a  recovery  be  suf- 
fered, or  a  fine  levied,  without  any  use  declared,  or  pa- 
per writing,  or  without  any  consideration,  it  will  result 
to  the  ancient  use,  but  not  entirely,  as  a  recovery  suf- 
fered by  a  tenant  in  tail,  without  any  use  being  declared, 
turns  it  into  a  fee  ;  yet,  may  the  tenant  in  tail,  suffering 
a  recovery  without  a  consideration,  by  parol,  declare 
other  uses  to  which  the  recovery  shall  enure ;  for  the 
Statute  of  Frauds  does  not  extend  to  it ;  it  is  sufficient 
if  the  intent  of  suffering  it  appears.  3  Term.  Rep.  280. 
2  Ray,  789.  Hob.  348.  Dyer,  26.  Gilbert,  16,  Now, 
in  our  case,  no  use  has  been  declared,  nor  is  there  any 
ground  for  implication,  unless  to  inquire  what  would  be 
the  use.  Now,  here  there  can  be  no  implication  ;  for 
there  is  a  consideration  for  suffering  the  recovery  ;  the 
deed  clearly  manifests  the  intent  of  the  parties,  that  it 
should  not  result  to  the  ancient  uses ;  the  sB26fi009 
paid  for  the  father's  debts ;  the  portions  provided  for 
the  father's  younger  children,  rebut  the  idea  of  an  im- 
plied use.  After  raising  the  ^26,000,  the  lands  are 
conveyed  to  Robert,  the  father,  for  life ;  remainder  to 
Edward,  in  tail,  in  strict  settlement,  &c.  ;  no  power  is 
given  under  this  settlement,  to  Robert ;  its  object  was 
to  raise  ^26,000 ;  and  after  that,  Robert  stands 
seized  to  the  uses  of  the  settlements  of  1768.  It 
gave  him  no  powers  of  leasing,  &c.  5  but  it  has  been 
contended  that  the  lease  is  void,  only  for  the  excess 
of  the  term  ;  for  if  a  person  exceeds  a  power,  if  con- 
fined within  the  power  in  other  respects,  it  is  good 
as  to  the  part  of  the  term  falling  within  the  power,  pro- 
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vided  the  part  falling  Within  the  power  can  be  divided 
from  that  part  falling  without  it  ;  but  the  leasing  power 
is  not  revived  ;  a  different  remainder  is  rendered  over  5 
and  this  question  cannot  arise,  if  the  same  remainder 
were  limited  on  this  settlement,  as  in   the  first ;  then> 
perhaps,  the  power  would  be  reserved,  and  the  lease 
good.     A  case  arose,  in  Lord  Liffbrd,    11  May,  1771  ; 
a  power  was  given  of  leasing  for  years  or  lives,  and  a 
lease  was  made,  in  pursuance  thereof,  both  for  years  and 
lives  ;  and  it  was  decided,  in  the   King's  Bench,  that 
this  was  not  a  lease  under  the  power.     It  was  the  case 
of  Orr  v,  Montgomery  ;  it  arose,  in  Banco  Regis,  before 
Lord  Chief  Justice  Annally.     He  was  clearly  of  opinion 
that   the  lease  was   void;    the    second  Justice,  Scott, 
thought  it  good  ;  Justice  Robinson  would  not  deliver  an 
opinion  on  it,  as  it  deprived  the  parties  of  their  common 
law  right  of  bringing  a  writ  of  error;  but  he  said,  if  he 
was  to  deliver  an  opinion,  it  was,  that  it  was  good.     In 
the  Exchequer  it  was  held  to  be  a  freehold  lease,  and 
good  within  the  power.  It  was  carried  to  the  Exchequer 
Chamber.     Mr.  Justice  Clayton  was  of  opinion  it  was 
good  within  the  power  in    1771  ;    Lord   Annally  was 
clearly  of  opinion  the  lease  was  void  ;  for  the  remainder 
man  could  not  tell  which  it  was.     Lord  Liffbrd  thought 
it  a  good  lease  for  lives,  and   void  for   the   rest.     He 
would  consider  the  term  of  years  not  to  take  place  or 
effect  till  after  the  freehold,  construing  the  word  or  as 
and ;  and  so  coming  over  to   Lord  Annally's  opinion. 
Vide  Browne's  Parliamentary  Cases,  where  it  is  report- 
ed, and  it  is  there  decided,  that  a  lease  so  made  is  good* 
so  far  as  conformable  to  the  power,  but  void  as  to  the 
test. 
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Bryan  Sweeny  versus  Frederick  Faulkner, 


'oun> 


HIS  was  an  action  of  assumpsit,  brought  to  recover     Court  will 

,   .,        i        i   r»      *  ™     i       r  not  suffer  Co 

twenty  guineas,  received   by  the  defendant,  as  Clerk  ot  sei  to  argue 
the  Peace  for  the  county  of  Tipperary,  and  which  the  by  its  own  ordet 
plaintiff,  claiming  the  right  to  said  office,  sought  now  consider Vblm- 
to  recover,  a*  received  to  his  use.     It  was  an  issue,  di-  f^jjlsof thMj 
rected   by   the  King's  Bench,  to  ascertain   the  right  of  ^  ^es^iace 
nominating  to  the  office  of  Clerk  of  the  Peace*  and  Was  Because  the 

°  m  .   party  insists  on 

tried  in  this  shape.    The  appointment  to  this  office  had  the  proof  of 

%      n   t         n  r\  t  i  what  he  was 

anciently  been  vested  in  the  Duke  of  Ormorjd,  rnd,  on  called  on, by  it, 
his  attainder,  by  act  of  Parliament,  in  Queen  Anne's  win  set  it  aside 
reign,  was  forfeited  to  the  Crown.  even  though  it 

The  Chief  Justice  here  observed,  that  the  Duke  of  ^ttl?  cbjtctea 
Ormond  was  never  attainted  by  an  Irish  Act.  instrument  is* 

On  the  9th  of  January,   1769,  Lord  Landaff  was  ap-  not  on  the  Pro- 

/.."-,.  L      per  stamp, 

pointed  Custos  Rotulorum  of  the  county  of  Tipperary,  required  by  an 

r  ;  ;      actDf  Parlia- 

by  letters  patent  from  the  present  King.     These  unfor-  mem,  previous 
tunately  Were  lost ;  but  on  the  trial,  the  plaintiff  gave  in  given  in  evi* 
evidence  the  Lord  Chancellor's  fiat  for  making  out  such 
letters  patent  to,  Lord  Landaff;    secondly,  a  certificate 
from  the  officer  that  such  letters  patent  had  passed  the 
Great  Seal  ;  a  certificate  of  its  being  enrolled  ;  and  evi- 
dence of  its  being  lost  in  1794.     One  Collins,  the  theri 
Clerk  of  the  Peace,  having  died,  a  vacancy  arose  in  the 
office,  24th  Sept.  1794.     Lord  Landaff  insisting  that 
the  right  of  nomination  to  the  Clerk   of  the  Peace  be- 
longed to  him,  as  annexed  to  the  office  of  Custos  Rotu* 
lorum  of  the  county  of  Tipperary,  appointed  the  plaintiff 
Clerk  of  the  Peace  for  said  county      This  appointment 
was  on  a   £V    6s.  stamp.     In  about  a  year  after,  the 
CroWn  pretending   that  this  right   of  nomination  was 
Tested  in  them,  by  the  alledged  attainder  of  the  Duke  of 

3   U 


Ormdnd,  in  Queen  Anne's  reign*  granted  it  to 
who  assigned  to  defendant*  10th  Jan.  1795.  The  plain* 
tiff  applied  to  the  Quarter  Sessions,  to  be  admitted  t<^ 
his  office  The  Sessions,  however,  declined  intermed- 
dling. He  had  awaited  some  decisions,  at  that  time 
pending  on  the  right  of  nomination.  25th  May,  1799* 
resting  on  those  decisions  as  determining  that  the  nomi- 
nation of  Clerk  of  the  Peace  was  an  inseparable  evidence 
of  the  office  of  Custos  Rotulorum,  he  applied  to  the 
King's  Bench  for  a  mandamus  to  the  Sessions  to  admit 
him. 

Mr.  Pennefattier%  for  defendant,  admitted  that  such 
decisions  had  taken  place  *,  but  that  there  had  been  tw© 
contrary  decisions,  in  the  ease  of  the  county  of  Dublin* 
5th  December,  179&,  the  plaintiff  filed  his  bill  for  the 
discovery  of  evidence.  1st  July,  1800,  the  Court  di°* 
rected  this  action  to  be  brought,  to  ascertain  the  right  % 
and  directed  that  all  matters  of  form  should  be  admitted^ 
and  the  case  might  be  tried.  The  defendant  admitted  a 
receipt  of  twenty  guineas*  It  came  down  to  be  tried  at 
Clonmel. 

Mr.  Fletcher,  on  behalf  of  defendant,  insisted  that  the1 
plaintiff  must  be  nonsuited  ;  first,  for  that  he,  claiming 
from  Lord  Landaff,  as  Gustos  Rotulorum,  ought  to 
have  produced  the  letters  patent  appointing  him  to  said 
office  of  Custos  Rotulorum* 

This  objection  the  learned  Judge  overruled. 

Secondly,  that  the  appointment  of  the  plaintiff,  by 
Lord  Landaff,  was  only  on  a  j£2  6s.  stamp,  whereas, 
being  an  office  of  emolument,  the  appointment  to  it 
should  have  been  on  a  stamp  of  £  5. 

On  this  last  point  plaintiff  was  nonsuited.  It  was  now 
moved  to  set  aside  this  nonsuit,  as  being  contrary  to  the 
order  of  this  Court,  requiring  that  all  matters  of  form 
fee  admitted  $  secondly,  that  no  stamp  was  necessary. 
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Counsel  for  defendant  insisted  that  the  order  did  not 
extend  to  admit  those  things  which  an  acrof  Parliament 
rendered  necessary. 

Court. — We  will  not  admit  it  to  be  argued ;  we  are 
the  only  judges  of  what  we  meant  and  intended.  Set 
aside  the  nonsuit,  with  costs. 


Sir  Thomas  Osborne  versus  Jourdan, 
JL  HIS  was  an  action  of  assumpsit,  for  the  use  and  Assumpsit 


lot 


use  and  occupa- 
tion, to  recover 
the  difference 
between  tha 
amount  of  a  sale 
of  distress,  and 
the  rent  reserv- 
ed  on  the  lease 


lease  expired  in  1 796.     Sir  Thomas  agreed  with  the  de~ 
fendant  to  let  them  for  one  year,  to  be  paid  yearly,  as 


occupation  of  certain  lands*  There  were  four  counts  in 
the  declaration.  The  first  count  was,  indebitatus  as- 
sumpsit,  for  the  use  and  occupation  of  certain  lands, 
called  Balingala,  containing  62  acres,  at  two  guineas  an 
acre;  second  count,  was  a  quantum  valebat  for  the  same  ,  £or  one  year. 

■  x  Formerly,  if 

third  count,  was   for  the   use  and  occupation  of  certain  the  plaintiff  or 

defendant  in 

lands,  called  Ballvnasesila,  containing  104  acres,  at  ^2  this  action,  pro, 

r         ,  ,   ,       r        ,  duced  a  lease, 

per  acre  ;  fourth  count,  a  quantum  valebat  tor  the  same,  it  destroyed  the 
The  defendant  held   these  lands  from  the  plaintiff ;  his  plaintiff  was 

left  to  his  action, 
of  debt      An 
Act  of  Parlia- 
ment remedied 
this,  and  makes 
the  lease,  if  not 

a  deed  under  seal.  8cc  evidence  only  of  the  value,  and  of  the  agreement,  to  go  to  a  jury. 

The  Court  will   not  allow  »he  defendant  to  shew  when  the   subpoenas   were  sued  out,  in 

order  to  shew  that   the   action  was  commenced  before  any  rent  was   due ;  they  will  take 

it  to  be  a  record  of  the  year  it  purports  to  he  of;  he  may  shew   that  the  goods  were  sold 

at  an  undervalue,  or  that  he  had  riot  the  lands   for  the  time  declared.     '1  he  Jury  cannot 

assess  damages   fpr  the  defendant,  for  he  seeks  none;  it  must  be  generally  for  him,  with,, 

costs. 
The  ^ourt,  at  Nisi.  Prius,  cannot  take  notice  of  a  mistake  in  a  record,  declaring  him  to 

be  in  the  custody  of  the  Marshal  of   the  Kind's  Bench',  when  it  is  a  record  of  the  Court  of 

Exchequer;  hut  no  judgment  can  he  entered  on  it. 

The  plaintiff  may  sell  a  distress,  to  the  amount  of  the  rent  due;  the  rest  he  sells  at  his 

cwn  peril,  and  may  be  recovered   from  him  by  action  of  trover. 
Though  defendant  cannot  under  the  count  of  indebitatus  assumpsit,  give  in  evidence  the 

tortious  acts  of  the  plaintiff,  yet  he  can  under  the  cuunt  of  quantum  valebat,  under  which 

count  alone,  the  plaintiff  in  this  case  could  recover. 
The  defendant  may  dearly  recover  in  trover  the  value  of  the  goods  distrained,  above  the 

amount  of  the  rent  due;  if,  then,  the  Jury  take  this  over-distraining  into  their  considera-. 

tion,  in  an  action  of  assumpsit  brought  by  the  landlord  to  recovt/,  the  Court  will  not  set 

it  a^ide,  to  prevent  a  multiplicity  of  actions. 
1  he  defendant  heing  in  prison,  at  the  suit  of  the  plaintiff^  at  the  time  cf  the  sale,  is  a  geco! 

ground  for  presuming  they  were  sold  at  an  under  value, 
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laid  in  the  declaration.     This  year  expired  25th  March, 
1797  ;  the  rent  was  paid  for  that  year    The  same  agree- 
ment was  entered  into   for  another  year,  ending  25th. 
March,    1798.     In  17Q7,  Sir  Thomas  sued  out   two 
subpoenas  against  the  defendant,  to  recover  the  sepa^ 
rate  rent  of  each  of  the  lands,  which,  however,    the 
Court  forced  him  to  compress   into  one  declaration  | 
it  appeared  there  could  be  but  one  half  year's  rent  due 
at  the  commencement  of  that  writ.    In  February,  1798, 
one  month  before  the  year  was  ended,    Sir  Thomas's 
agent,  one  William  Hobart,  applied  to  Jourdan  for  the 
rent.    Jourdan  declared  he  was  not  able  to  pay  it ;  but 
that  Hobart  might  distrain,  and  sell  the  cattle  on  th# 
lands*  &c.     Hobart  did  so ;  the  produce  of  the  sale 
^vas  more  than  half  a  year's  rent,  but  less    than  the 
whole  year's  ;  and  this  action  was  brought  for  the  dif- 
ference.   It  appeared  that  Jourdan  had  been  arrested  b? 
Sir  Thomas  in  another  suit  j    no  doubt  could  be  enter- 
tained of  his  being  in  gaol  at  the  time  of  the  sale.    The 
evidence  on  behalf  of  Jourdan  was,  that  he  was  in  -gaol, 
at  the  suit  of  Sir  Thomas,  at  the  time  of  the  distress, 
and  also  that  there  were  not   sixteen  days  between  the 
distress  and  sale  of  it.     This  evidence  was  contradicted 
by  Sir  Thomas's  agent.     Defendant  insisted,  that  this 
record  being  founded  on  the  subpoenas  sued  out  in  Nov. 
1797,  at  which  period  there  could  be  only  half  a  year's 
rent  due,  and  which  had  been  overpajd  by  the  distress 
made  in  February,  this  action  could  not  be  supported  \ 
they  offered  evidence  of  these  facts. 

Lord  Yelverton,  who  presided  at  the  trial  in  Water- 
ford,  would  not  admit  them  to  go  into  that  evidence. 
He  said — I  am  merely  ministerial,  and  can  only  judge 
from  what  appears  upon  the  face  of  the  record ;  it  ap- 
pears to  be  a  record  of  1799,  and  so  commenced  aftey 
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the  year's  rent  became  due  j  and  I  am  bound  so  to  take 
it.  It  is  not  necessary  for  the  plaintiff  here  to  shew 
a  lease  to  ascertain  the  value  ;  at  the  common  law,  if  m 
an  action  of  this  nature  the  defendant  produced,  or 
shewed  a  lease,  from  the  plaintiff,  &c.  it  destroyed  the 
plaintiff's  action.  To  remedy  this,  a  special  act  of 
Parliament  was  made,  that  the  production  of  a  lease,  not 
a  deed,  shall  no  longer  have  the  effect  to  destroy  the 
plaintiff's  action,  but  shall  be  evidence  for  the  jury  of 
the  agreement  and  value  of  the  lands  •,  but,  I  think  the 
defendant  has  a  right  to  go  into  evidence,  to  shew  that 
the  goods  were  sold  at  an  under  value,  or,  that  he  had 
not  the  lands  for  a  year.  I  will  not  say,  but  that  the 
defendant  might,  in  an  action  of  trespass  against  Sir 
Thomas,  set  forth,  or  plead  all  this  matter  with  a  pro- 
per averment.  Gentlemen,  you  are  to  judge  whether 
the  evidence  of  the  selling  under  value,  is  sufficient  or 
not.  Verdict  for  defendant,  j£90  damages,  and  6d* 
costs. 

Lord  Yelverton. — -You  cannot  give  the  defendant  da- 
mages, for  he  seeks  none  *,  you  must  find  generally  for 
him,  with  6d.  costs. 

In  the  nisi  prius  roll,  the  plaintiff  declared  against 
the  defendant,  as  in  custodv  of  the  Marshal. 

Lord  Yelverton.—!  cannot  take  notice  of  that  here  j 
but,  if  it  be  so,  no  judgment  can  be  entered  on  it  \ 
it  should  have  been  debtor  of  our  Lord  the  King,  &c. 
The  record  issuing  out  of  the  Exchequer,  a  new  trial 
was  now  moved  for. 

Mr.  Fletcher  stated,  that  the  nature  of  this  action, 
was,  to  inquire  whether  the  defendant  held  the  lands  in 
the  declaration  mentioned,  and  how  long  ;•— what  was 
the  value,  and  if  by  permission  of  the  plaintiff?  Here 
ihere  was  no  question  about  the  value;  or  cf  his  holding 
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*  certain  time,  and  that  holding  being  with  the  permis* 
sion  of  the  plaintiff;  the  question  here  for  the  Court  to 
decide,  was,  whether  the  possession  of  the  plaintiff,  for 
the  last  month,  should  be  taken  as  an  ouster  of  the 
defendant,  and  consequently  might  be  set  off  against  the 
rent.  Two  questions  arose  about  the  distress  :  1.  Even 
supposing  that  Sir  Thomas  had  no  right,  by  law,  to 
take  the  distress,  whether  the  defendant's  desiring  him 
to  take  it  and  sell  it,  did  not  give  him  the  right  ?  So 
that  it  is  now  no  trespass  ;  and  therefore  when  the  Court 
told  the  Jury  that  Sir  Thomas  had  no  right  to  take 
the  distress  till  the  whole  year  was  due ;  and  that  it 
was  their  duty  to  set  off  the  damage  incurred  by  said 
distress,  against  Sir  Thomas's  demand,  they  were 
guilty  of  a  misdirection  ;  for  in  an  action  for  use  and 
occupation,  no  tortious  act  of  the  plaintiff,  nor  any  thing 
which  may  be  a  ground  of  a  separate  action,  can  be  set 
off. 

Baron  George. —The  plaintiff  had  a  right  to  sell  the 
distress,  to  the  amount  of  the  half  year's  rent  that  was 
due  *,  and  if  he  sells  the  rest,  it  is  at  his  own  peril,  and, 
in  my  opinion,  could  be  recovered  from  him. 

Chief  Baron. — There  are  two  counts  :  first,  that  the 
defendant  being  indebted,  &c.  promised;  secondly, 
quantum  valebat.  Under  this  count,  I  conceive,  every 
thing  which  would  shew  the  oppression  or  tort  of  plain- 
tiff, might  be  given  in  evidence. 

Mr.  Fletcher, — Your  Lordships  are  aware,  that  a 
number  of  counts  are  used,  in  order  that  plain  tiff  may 
put  his  case  according  to  his  evidence. 

Chief  Baron. — And  you  could  only  under  the  second. 

Baron  Metge.~Even3  Mr.  Fletcher,  if  your  statement 
was  true  that  the  defendant  had  no  right  to  give  any 
fprt  which  is  actionable  in  evidence,  yet  will  the  Couict 
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tiot  meddle  with  the  verdict,  to  save  a  multiplicity  of 
actions. 

Mr.  Fletcher. — The  goods  were  sold  at  their  full  price, 
though  the  jury  calculated  erroneously  that  they  were 
sold  at  an  undervalue;  besides,  the  Jury  giving  ^£90 
damages  to  the  defendant,  shewed  how  they  were  af- 
fected. 

Court.— The  defendant  being  in  prison  at  the  time  of 
the  sales,  are  strong  grounds  for  presuming  they  were 
sold  at  an  under  value. 

Mr.  Burrowes. — Here  they  have  given  us  no  notice  of 
si  set  off;  even  if  they   had  given  such  a  notice,  yet 
could  they  not  have  set  off  this,  &c. 

Baron  Smyth. — If  the  defendant  should  bring  trover, 
he  would  recover  the  amount  of  the  distress,  over  the 
half  year. 

Mr.  Burrowes.— -Yet  this  very  tort  was  taken  into 
consideration  by  the  Jury,  and  prevented  plaintiff  from 
recovering  ;  and  the  defendant,  at  a  future  day,  may 
sue  trover  for  them,  and  so  recover  twice  for  the  same 
tort ;  but,  surely  in  this  action  for  use  and  occupation, 
the  plaintiff  is  entitled  to  a  rent  proportionable  for  the 
time  the  defendant  held  it,  though  not  for  the  whole 
year 

Court. — We  are  all  of  opinion  there  is  no  groum? 
for  setting  aside  this  verdict. 
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Jourdan  versus  Sir  Thomais  Osborne* 
CTION  on  the  case^  to  recover  compensation  in 

Action  sitf  m  ■  . 

«ase,  brought  to  damages;  first,  for  a  malicious  prosecution  of  a  civil 

recover  damages         .  -nr  •  >.   .  ... 

for  a  malicious  suit  j  secondly,  for  a  vexatious,  malicious,  and  unjust  im* 
tmsvi™ to°f  a  prisonment,  from  the  12th  February,  1798,  to  the  12th 
wit  an  action     February,  1 799. 

on  two  bonds,  *  ' 

vexatiousfand  ll  aPPeared>  tnat  Sir  Thomas,  in  the  Spring  of  the) 
unjust  impri-     year  1793,  advertised  certain  lands,  called  Grenant,  of 

sonment.  v  ' 

which  he  was  seized  in  fee,   to  be  let  for  grazing  ;  the 

The  Judge  ,     .^  .  .       &        .  b  '       „ 

would  not  ai-  plaintin  took  them  at  a  stipulated  price  of  sixty  gut- 
tiff  to  give  evi-  fleas  ;  the  sum  was  secured,  at  Sir  Thomas's  desire*  by 
ant  Wing  sued  Jourdan's  note.  In  August  of  the  same  year,  Jourdan 
nas  teeadPbf "  agrees  to  take  a  lease  of  said  lands,  commencing  from 
one,  if  it  be      tne  vear   2794    at   tne  annual   rent  of  a£4Q0 ;  it  was 

previous  to  the  v.  * 

imprisonment     further  agreed,  that  Jourdan  should  pay  £400  for  those 

for  which  "'•■-* 

the  action  is      lands,  for  the  year  1793.     This  sum   was  secured  by 

brought,  nor  of 

any  confinement  Jourdan's  bond.  These  sums,  and  also  the  rent,  were 
the  time  for  stated  to  have  been  regularly  paid  to  1796.  Jourdan 
mages  are  *  takes  other  lands,  called  Ballynariskild,  and  Ballyna- 
rpiaintiff  in  gig°Ia>  ^om  Sir  Thomas,  for  one  year  ;  this  expiring 
rion^and^the"  m  1797>  was  renewed  for  another  year*  In  February 
thfrno'fhavinF  1>J'98>  a  month  before  this  lease  for  the  year  expired, 
cTa^e  hat  mo-    ^'r  Thomas  distrained  said  lauds  of  Ballynariskild,  and 

ney  was  due  oft 

the  notes  on  which  the  arrest  and  imprisonment  complained  of,  was  founded,  is  evidence 

that  he  knew  nothing  was  due,  and  that  the  arrest,  &c*  was  malicious- 
Judgment  for  the  defendant  is  conclusive  evidence  that  nothing  is  due,  and  that  there  was 

2io  foundation  for  the  action,  nor  are  the  jury  to  consider  the  evidence  given  on  the  trial. 
After  the  plaint;ff  has  closed  his  case,  he  will  not  be  allowed  to  give  evidence  of  his 

prosperous  condition  before  the  arrest,  and  his  deplorable  one  since  j  it  was  his  folly  not 

to  give  it  in  making  out  his  case. 
If  defendant,  in  such  action,  obtains  a  new  trial,  on  the  ground  that  he  has,  since  the 

trial,  found  a    letter  of  the  plaintiff,  admitting  the  original  debt,  the  judgment  standing 

for  a  security,   and  on  the  trial  he  does  not  produce  the  letter,  and  yet  obtains  %  verdict, 

the!Court  will  set  aside  the  last  v-i  fiict, 
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Bally n agigola  5  the  produce  of  the  sale  exceeded  Ofig^ 
half  year,  but  fell  short  of  the  whole  year  ;  an  aetiofo 
for  the  use  and  occupation,  &c.  was  brought  for  the  dif- 
ference.    The  jury  found  for  the  defendant.     For  Sir 
Thomas's  conduct  relative  to  these  lands,  see  it  reported 
ante  page  511.     In  1798,  Sir  Thomas  required  Jourdan 
to  give  up   these  lands  of  Grenant   to  one  Power,  his 
lease  not  being  then  expired,     Jourdan  refused  *,  and  on 
his  refusal^  Sir  Thomas  distrained  the  cattle  and  goods 
of  Jourdan  that  were  on  the  lands  of  Baynarishila  and 
Balynagigola,  for  a  year's  rent*  ending  March,  1798  j 
and  this  distress  was  made  in  February,  one  whole  month 
before  it  was  due  ;  Sir   Thomas  also  sued  out  a  capias 
ad  respondendum^  tested   30th  January,  1798,  against 
Jourdan.     He  was  arrested,  and  detained  three  or  four 
days  at  Dungarvan  ;  from  thence  he  was  removed,  by 
mittimus,  on  the  12th  of  February,  1793.     Here,  from 
his  confinement,  he  wrote  to  Sir  Thomas,  offering  over- 
tures for   an  accommodation.     Sir  Thomas,  in  reply, 
directed  a  letter  to   him  at  the  Marshalsea,  stating  that 
Jourdan  was  wrong  advised  in  not  giving  up  Grenant  to 
Power  ;  and  that  he  would   not  abate  a  single  farthing. 
He  desired  him  not  to  have  any  hopes  from  him ;  that 
he  would  receive  no  more  letters,  but  return  them  un- 
opened.    (This  letter  was  produced,  to  shew  Sir  Tho- 
mas's malice.)     He  remained  in  Waterford  gaol,  till  he 
was  removed,  by   habeas  corpus,  cum  causa ,  14th  Nov. 
1798,  issuing  out  of  the  King's  Bench.     On  the  1st  of 
January,  1799,  the  Court  of  King's  Bench  made  a  rule 
for  Sir  Thomas  Osborne  to  shew  cause  why  Jourdan 
should  not  be  discharged,  on   entering  common  bail. 
This  was  grounded  on  Jourdan's  affidavit  that  no  money 
was  due.     Sir  Thomas  disputed  this  rule  with  Counsel, 
but  made  no  affidavit;  whereon,  on  the  12th  February- 


a 


18 


1799,  be  was  discharged,  on  entering  a  common  ap- 
pearance, and  putting' in  common  bail;  he  was  after- 
wards detained  for  some  months  longer,  by  Sir  Thomas. 
Sir  Thomas  had  declared  against  Jourdan,  on  both  the 
promissory  notes,  the  one  for  60  guineas,  and  also  the 
one   for  ^400. 

This  cause  came  to  be  tried  ;  and  on  the  Judge  of 
Nisi  Prius  certifying  that  there  was  a  verdict  for  the 
defendant,  the  judgment,  was  entered  on  the  postea,  for 
the  defendant,  and  so  remained  undisputed. 
.     Lord  Yelvert:mt  who  presided  on  this    trial  at   the 
Waterford  assizes,  charged  the  jury  as  follows :— I  will 
not  allow  the  plaintiff  to  travel  out  of  the  record.     Yoia 
state  that  Sir  Thomas  sued  two  subpoenas,  where  one 
would  have  done  j  but  this  is  previous  to  the  confine- 
ment for  which  the  action  is  brought,  and  has  nothing 
at  all  to  do  with  it ;  so,  neither  shall  you  give  evidence 
of  any  confinement  subsequent  to   the  12th  February^ 
1799,  for  it  is  not  for  that  confinement  that  the  action 
Is  brought.    I  am  of  opinion,  for  it  is  my  province  and 
duty  to  decide,  that  Sir  Thomas,  not  making  an  affida- 
vit that  there  was  money  due  on  the  notes,  when  called 
on  to  do  so,  by  the  rule,  is  a  decisive  proof  that  nothing 
was  due  on  the  notes,  and  that  the  arrest  was  made 
without  cause,     It  also  appears   that   Sir  Thomas  de- 
clared on  both  the  notes,  though  it  was  evident  that  the 
first  note  being  a  minor  security,  and  for  the  same  sum, 
was  merged  in  the  greater  bond  ;-  for  the  law  allows  no 
man  to  be  paid  twice,     It  is  also  stated,  that,  on  the 
trial,  as  to  the  second  note  being  paid  or  not,  that  the 
evidence  was  a  nephew  of  Jourdan's*  swearing  he  was 
in  the  room  the  whole  of  the  day  the  note  was  alleged  to 
have  been  passed,  and  that  his  uncle  Jourdan  did  not 
sign  any  note,  or  put  his  mark,  for  Jourdan  could  not 
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write,  and  he  could  not  have  done  so,  without  the  wit- 
ness, the  nephew,  seeing  it.  On  the  other  side,  the 
witness  to  the  bond  swore  he  saw  Jourdan  put  his 
mark ;  so  that  there  was  evidence  on  both  sides,  and 
consequently  the  defendant  could  have  no  malice.  But5 
gentlemen,  you  are  not  to  mind  that  statement ;  you 
are  to  attend  to  the  judgment,  which  is  conclusive  evi- 
dence that  nothing  was  due.  I  will  not,  now  that  the 
defendant  has  finished  his  defence,  permit  the  plaitiff  to 
give  evidence  of  his  prosperous  condition  before  this 
prosecution  of  Sir  Thomas,  and  his  deplorable  one 
since,  it  was  his  folly  not  to  do  so  when  he  was  making 
out  his  case.  You  have  only  now,  then,  to  decide  on  the 
damages.  One  of  the  greatest  Judges  who  ever  en- 
lightened the  legal  hemisphere,  gave  his  opinion,  that 
the  liberty  of  an  Englishman  was  inestimable  ;  you  are 
to  decide  if  that  of  an  Irishman  be  equally  so.  Ver- 
dict £1500  damages.  The  record  issued  out  of  the 
'Exchequer.  There  was  a  motion  made  to  set  aside 
this  verdict,  as  contrary  to  law,  and  to  the  evidence 
produced  at  the  trial,  and  also  on  the  ground  that  new 
evidence  had  been  discovered  since  the  trial ;  that  the 
servant  who  saw  Jourdan  actually  execute  the  bond, 
and  who  could  not  be  found  again,  the  last  assizes, 
could  now  be  procured,  in  the  event  of  another  trial 
being  granted  ;  also,  Sir  Thomas  had  found  a  letter 
from  Jourdan  to  him,  Sir  Thomas,  acknowledging  the 
bond  being  unpaid,  which  had  lain  dormant  among  his 
papers,  unknown  to  him  at  the  trial.  In  the  case  of 
Chandlers  and  Robinson,  1  Str.  G91,  the  damages  piven 
in  an  action  for  a  malicious  prosecution  of  an  indict- 
ment for  perjury,  were  j£1000  ;  the  Court  decided  that 
the  defendant  was  entitled  to  try  another  jury  before 
h,e   was  finally  charged  with   that   sum.      Here  also, 
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though  it  appeared  on  the  face  of  the  proceedings  that 
Sir  Thomas^  made  no  affidavit  of  the  debt,  on  the  bond 
being  due,  yet  is  the  fact  not  so,  for  Sir  Thomas  did, 
In  reality,  make  such  an  affidavit,  but  it  did  not  reach 
Dublin,  owing  to  some  fatality,  time  enough  to  hold 
Jourdan  to  special  bail ;  Sir  Thomas  happened  to  be 
In  the  country  at  that  time*  It  is  laid  down  in  the 
case  of  Sutton  v»  Johnson,  that  want  of  probable  cause, 
Is  evidence  of  malice,  and  which  it  is  for  the  defendant 
to  shew,  that  a  probable  cause  did  exist ;  on  the  con- 
trary, it  was  contended  that  all  this  evidence  was  of 
that  nature  as  might  have  been  had  at  the  last  trial  j 
that  it  was  a  mere  question  of  damages,  which  it  was 
the  province  of  the  jury  to  decide  on,  and  that  the 
Court  could  not  interfere,  the  Court  having  read  the 
letter.  Let  there  be  a  new  trial,  and  this  judgment  stand 
as  a  security.  Accordingly  a  new  trial  was  had,  and 
no  new  evidence  was  produced  on  the  part  of  the  de- 
fendant, yet  did  the  jury  find   a  verdict   for  him. 

It  was  now  moved,  on  behalf  of  the  plaintiff,  to  set 
aside  the  verdict,  and  the  former  one  to  stand ;  the 
defendant  not  having  produced  the  letter,  which  was 
the  condition  on  which  the  new  trial  had  been  granted, 
A  conditional  order  was  made. 
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The  Devisees  of  Privev  vei*sits  Macullin. 


I 


N  1734,  Mr.  Conolly  makes  a  lease  for  lives,  re-  In  J734*  * Iease 

'  J  was  made  to 

newable  for  ever,  to  Adam  and  James  Macullin,  who  Macullin,  a 

Protestant,  for 

were  Protestants  ;  they  make  a  lease  for  thirty  years,  to  lives,  renewable 
.  _-  ■      ..  ill  i      ^or  ever    Ma- 

one  Privev,  a  Roman  Catholic,  and  under  whom  the  cuiiin,  the  Pro- 

i    •      to        -i    •  rr-i         -r»   •  i      n/r         it  testant,  leases  t« 

plaintiffs   claim.      The    rnveys   and    Macullins  enter  privey,a  Roman 
into  an  article,  that  they,  the   Macullins,  at  the  end  of  years,  with  co= 
those  thirty  years,  will  renew  for  thirty  more  ;    and  so,  endd?  SJpL 
while  their  interest  lasts.     Prior  to  the  expiration  of  the  p°^et0  th^Ca- 
first  lease,  both  parties  doubted  of  the  efficacy  of  this  ,tho1ic'  kn°wing; 

1  \  his  interest  was 

article  ;  for  it  appeared  that  the  article  executed  by  the  a  desirable  one, 

1  ^  within  the  pur- 

Macullins  was  a  trust  for   a  Roman  Catholic  ;  so  that  view  of  the  pe- 

1  •  '111  1      1  1  1  T»  Pal   laWS   affeCt- 

the  interest  intended  to  be  conveyed  by  the  then  ropery  ing  the  Catho- 
laws,  would  be  a  discoverable  interest,  and  become  vest-  part  his  interest 
ed   in  the   first   Protestant   discoverer.     The  Priveys,  HiS^r"^"* 
aware  of  this,  wished  to  sell  their  interest  to  one  Hill,  a  j£?eu,^as  ?o°be- 
Protestant,  and  he,  in  consequence,  was  preparing  to  f0™6*  Protes- 

'  *■  r       r  &  tant  discoverer. 

file  a  bill5  as  a  Protestant  informer.  James  Macullin  Macullin  hav- 
ing got  infor- 
mation of  this, 
files  a  bill,  as  a  Protestant  discoverer,  before  Hill;  and  then  he  and  privey  enter  into  an 
agreement,  whereby  Macullin  makes  a  lease  to  Privey  for  SI  years  certain,  being  the 
greatest  lease  a  Catholic  could  take;  and  the  lessee,  Privey  executed  a  bond  for  .£1000, 
conditioned  to  surrender  up  the  term,  at  the  end  of  the  31  years,  when  Macullin  should 
claim  or  demand  it;  and  the  covenant  of  trust  originally  entered  into  by  Macullin,  for 
the  perpetual  renewal  of  the  31  years  lease  Privey  devised  his  estate  to  the  plaintiffs. 
The  31  years  expire,  and  Macullin  brings  an  ejectment,  and  re.  overs  ;  the  plaintiffs  file  their 
bill,  on  the  principle  that  though  at  the  time  of  the  agreement  the  covenant  for  renewal  was 
yoid,  by  the  Popery  laws,  yet  these  laws  being  repealed,  and  Papists  being  qualified  to 
take  leases  of  lives  renewable  for  ever,  now  gave  them  an  equity  to  carry  into  ehect  the 
original  covenant  fur  the  perpetual  renewal  of  the  31  years  lease;  and  that  jMactillin  is 
estopped  by  his  lease  to  Privey,  from  gainsaying  the  covenant.  The  original  lease  to 
Privey  was  not  produced  by  the  plaintiff,  nor  was  any  search  proved  to  have  been  made 
for  it  ;  and  it  appeared  to  be  in  the  possession  of  the  plaintiff.  1  he  Court  were  of  opinion 
that  the  plaintiffs  were  not  entitled  to  a  decree  That  they  must  presume  the  original 
lease  to  Privey,  surrendered  at  the  time  of  the  agreement,  as  the  devisee*  of  Privey  had 
not  produced  it,  nor  proved  any  search  for  it,  and  it  appeared  to  he  in  the  possession  of  the 
defendants,  and  therefore  no  secondary  evidence  of  its  contents  could  be  given,  nor  could 
it  operate  as  an  tstopple  on  iV'acullin,  as  it  was  surrendered;  and,  besides,  »he  lease  for  a 
longer  period  than  31  years  was  so  void,  t hat  the  lessor  himself  could  avoid  his  own  lease, 
60  far  it  was  vested  in  Papists,  ilut  it  remained  good  and  valid,  so  far  as  Protestants 
were  affected  or  benefited. 


got  notice  of  this,  and,  to  anticipate  it,  got  a  friend  or 
relation  to  file  a  bill,  as    a  discoverable  interest  *,  and 
this  bill  was  put  on  the  file  on  the  — —  December,  1764?. 
On  this,  the  Macullins  and  Priveys  agreed  -,  the  Ma- 
cullins, in  1765,  make  a  new  lease,  for  31  years,  to  the 
Priveys;    and  the  Priveys,  in  return,  entered    into  a 
bond  of  ^1000,  conditioned  to  surrender  up  the  trust* 
when  claimed.     Under  this  lease,  they  enjoyed  for  the 
31  years  ,  but,  on   its  expiration,  they  refuse  to  deliver 
the  possession.    The  Macullins  are  driven  to  their  eject- 
ment.    The  plaintiffs  took  defence,  arid  set  up  the  lease 
and  covenants,  which  was  agreed  on  to  be  surrendered. 
The  Macullins  had  a  verdict,  and  are  put-in  possession 
by  an  habere.     On  this,  the  now  plaintiffs  brought  their 
bill  in  the  Court  of  Exchequer,  praying  that  the  defend-. 
ants  might  declare  the  trust  for  the  plaintiffs ;  that  they 
should  execute,  in  pursuance  thereof    a  lease  for  31 
years,  renewable  as  long  as  their  title  continued,  and 
*or  them  to  account  for  the  profits,  from  the  time  they 
got  into   possession  under  the  habere.     The  plaintiffs 
insisted  that  the  Popery  laws  of  that  period  might  have 
rendered  that  article  void,  yet  that  the  repeal  of  them 
now  was  a  full  and  sufficient  ground,  in  Equity,  to  com- 
pel a  specific  performance ;  that    the  Priveys   had  be- 
queathed the  whole  of  their  right  in  the  leases,  &c  to 
the  plaintiffs  ;  that  the  plaintiffs  had  offered  to  the  de- 
fendants the  fine  payable  on  the  renewal  of  those  leases^ 
jfec.  which  was  refused  by  them.     The  defendants,  on 
the  contrary,  insisted  that  the  relaxation  of  the  Popery 
code  would  not  now  aid  the  plaintiffs  ;  that  the  defend- 
ants were  purchasers   for  valuable   consideration  ;  that 
the  plaintiffs  had  got  an  indefeasible  interest  for  thirty- 
one  years,  whereas  the  trust  was  determinable  at  any 
time,  by  a  bill  of  discovery  ;  that  such  was  filed  in  the 


623 

year  1 764 ;  they  gave  in  evidence  the  marriage  articles 
of  ..obn  Macullin,  one  of  the  defendants,  and  which  was 
registered  in  — — . 

Cow  t .-—This  lease,  with  the  covenant  for  perpetual 
renewal,  is  void,  as  to  any  person  but  the  Protestant ; 
so  perfectly  void  is  it,  in  the  eye  of  the  law,  that  the 
lessor  may  avoid  his  own  lease,  and,  as  determined  by 
the  Court  of  King's  Bench,  it  shall  not  operate  even  as 
an  estopple  to  the  bond,  conditioned  that  Mr.  Hill 
should  deliver  up  the  articles  to  be  cancelled ;  and  it 
being  in  the  Macullins'  possession,  we  must  suppose 
that  they  were  delivered  for  that  purpose. 

Baron  Smylh. — In  1734,  a  lease  was  made,  with  an 
article  for  renewal  for  31  years.  In  1769,  some  doubts 
having  arose  whether  this  was  a  perpetual  renewal,  or 
only  for  one  31  years,  Privey  was  about  to  sell  it  ;  Hill 
wished  to  become  a  Protestant  discoverer ;  Macullin 
was  beforehand  with  him  5  he  had  a  bill  filed  first  5  he 
afterwards  generously  gives  up  that  advantage,  and 
makes  an  indefeasible  lease  for  31  years,  on  condition  that 
the  articles  should  be  delivered  up.  Clearly  the  plain- 
tiff has  no  right. 

Baron  George. — It  is  proved  that  this  article  was  in 
Privey's  possession  ;  that  it  was  handed  over  to  the  de- 
fendant ;  it  does  not  appear  to  have  been  searched  for. 
I  think  there  is  no  ground  for  admitting  secondary  evi- 
dence of  its  contents  ;  from  these  circumstances,  it  ap- 
pears to  me  that  we  must  take  it  to  be  in  possession  of 
the  plaintiff,  and  that  he  knows,  that  if  he  were  to  pro- 
duce it,  it  would  shew  that  it  was  rtot  perpetual ;  and 
even  if  it  was  perpetual,  yet  it  has  been  surrendered  ; 
and  it  is  remarkable,  that  when,  in  the  year  1793,  the 
Legislature  enabled  Papists  to  take  leases  for  lives,  re- 
newable for  ever,  yet  the  plaintiffs  never  applied  till  the 
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defendants  brought  their  ejectment,  for  non-payment 
ef  rent. 


KING'S   BENCH. 


acrene  versus  Richard  Armstrong* 


Action  for  a  -"-  HJS  was  a  notice  for  a  new  trial.  It  was  an  action 
Scut£gfJndr°*  for  a  malicious  prosecution,  and  conspiring  with  one  for 
conspiring  with   that  purpose,  and  having  plaintiff  indicted  for  murder. 

One  ■«»■,'  "■■.■■-  to  o  * 

prosecute  the      The  jet  of  this  action  is,  whether  there  was  a  probable 

plaintiff ;  and  n  • 

having  maiici-     cause  for  so  indicting  the  plaintiff.     The  motion  for  a 

ously,  and  with-  i    t  i  r™ 

out  any  proba-  new  trial  was  grounded  on  that     The  jury  discredited 

the  plaintiff  the  principal  evidence  of  the  plaintiff,  because  Alderman 

ThVjet  of  this  Manders,  to  whom  he  had  immediately  stated  a  conver- 

wa^of  proW  sation   he  had  with  the  defendant,  shewing  his  malice 

VerSct  for  the  aga^ttst  tne  plaintiff,  was  not  produced,  in  corroboration 

defendant  of  his  testimony.     The  plaintiff  wished,  in  the  event  of 

Motion  for  a  .-;---■.•  .  . 

new  trial,  that    a  new  trial  being  granted,  to  produce   Manders ;  the 

plaintiff  might  °    &  r  ' 

produce  a  fur-    jury  having  declared,  had  he  had  done  so,  they  would 

ther  evidence  in  .%  ,  . 

corroboration      have  found  lor  him. 

of  the  evidence  T    7         ~7        7  .  .*  it  .°  ? 

lie  had  given.  Judge  ChaMberlame — I  recollect   an   action  having 

he  had  done,  been  brought  by  Lord  Annally  against  John  Magee,  for 

e^tfiey  w-oiuii  a  libeI>  wherein  he  charged  him,  Lord  Annally,  with 

have  found  for  plun(fering,  &c.      Verdict  for    defendant.      I   was  of 

the  plaintiff.  *  P' 

The  Court  re- 
fused the  motion,  as  this  action  was  of  the  nature  of  a  criminal  or  penal  suit ;  in  whicfis 
actions,  if  the  verdict  is  for  the  defendant,  the  Court  will  not  set  it  aside. 

In  an  action  for  a  malicious  prosecution,  in  one  case  where  the  Judge  charged  the  Jury  for 
plaintiff,  and  they  found  for  the  defendant,  the  Court,  with  the  greatest  reluctance,  se£ 
aside  the  verdict. 

The  existence  of  probable  cause,  is  a  sufficient  andgeod  defence  to  this  action ;  ever,  tfeougfe 
tfes  most  express  aad.  rancorou*  maliee  be  proved-. 
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Counsel  with  him  -y  and,  on  a  motion  for  a  new  trial,  for 
the  misdirection  of  the  Judge,  we  found  we  had  mis- 
taken the  charge  of  the  learned  Judge;  for  he  stated,  in 
his  report,  that  he  had  directed  the  jury  to  find  for  the 
plaintiff.  The  Court  of  Exchequer,  with  the  greatest 
reluctance,  set  aside  the  verdict,  as  being  an  action  for 
a  malicious  prosecution.  In  the  case  of  the  borough  of 
Dundalk,  there  were  three  trials.  On  the  third,  fresh, 
evidence  was  produced.  Here,  as  the  verdict  is  for 
defendant,  we  will  not  set  it  aside,  in  a  criminal  suit ; 
no  doubt,  it  would  have  been  a  great  corroboration  of 
the  plaintiff's  witness,  that  he  had  stated  the  same  story 
to  Alderman  Manders ;  but,  on  the  other  hand,  it 
would  completely  have  discredited  him,  had  he  varied 
from  it.  There  were,  I  dare  say,  good  reasons  for  not 
bringing  him  forward. 

Judge  Day It  is  a  rule,  in  all  criminal  cases,  not  to 

set  aside  a  verdict  for  the  defendant;  so  also  in  all  penal 
actions  ;  the  same  rule  holds  in  all  actions  for  malicious 
prosecutions,  for  they  favour  of  the  criminality,  A  ver- 
dict being  against  the  weight  of  evidence,  is  no  ground 
for  a  new  trial.  Here  there  was  evidence  of  a  probable 
cause,  which  is  a  sufficient  defence>  though  there  was 
malice  in  the  defendant. 
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John  Jack,  Lessee  of  Walpole,  John  Garden, 
and  James  Hasler^  versus  Robert  Rowe. 


HIS  was  an  ejectment  on  three  demises.  On  thg 
29th  April,  1749,  Stephen  Rice  granted  those  lands  in 
fee  farm  to  the  grandfather  of  John  Garden,  one  of  the 
lessors  of  the  plaintiff.     On  the  3d  October,  1759,  the 


Plaintiff  shewed 
in  evidence,  a 
lease  in  fee  farm 
to  John  Carden, 
grandfather  to 
one  of  the  les- 

3ff.S  °t hat  John  grandfather  of  John  Carden,  the  plainiiff,  leases  then* 
lease  for  3  lives,  to  one  William  Thompson*  for  three  lives,  with  a  cove- 

with  a  covenant 
for  perpetual 
renewal  to 
one  William 
Thompson. 
30th  May,  1799, 
John  Carden, 
the  lessor  of  the 
plaintiff  (the 
heir  at  law  of 
John  Carden, 
the  original 
lessee  in  fee- 
farm)  executed 
a  release  to 
James  Hasler, 
(another  lessor 
©f  the  plaintiff) 
reciting  the 
said  lease  to 
WilliamThomp- 
son,  so  made 
for  3  lives,  re- 
newable for 


irant  for  a  perpetual  renewal.  5th  Nov.  1798,  there  is 
a  receipt  for  rent,  of  this  date,  from  John  Carden*- 
the  plaintiff  to  one  Healy,  due  1st  Nov.  1797;  who 
Healy  held  under,  did  not  appear,  nor  how  he  came  to- 
pay  the  rent,  &c.  30th  May,.  1799;  of  this  date  there 
is  a  release,  executed  by  John  Carden  to  James  Hasler  ; 
in  it  is  recited  the  lease  of  3d  Oct.  1759  from  the  grand- 
father of  the  releasor  to  William  Thompson,  for  three 
lives,  renewable  for  ever  ;  that  all  the  lives  in  this  lease 
were  dead  ;  that  James  Hasler,  one  of  the  lessors  of  the- 
plaintiff,  had,  by  mesne  assignments  from  Thompson 
and  his  assignees,  become  entitled  to  the  benefit  of  said 
covenant  for  perpetual  renewal,  contained  in  the  lease 

ever ;  that  all  *       L 

thes^Hves  were  0f  3d  Oct.  1759  ;  and  that  Hasler,  the  lessor,  bad  paid 

dead,  and  that 
the  interest  of 

said  Thompson,  and  his  right  to  the  covenant  of  perpetual  recovery,  had  by  mesne  as- 
signments vested  in  Hasler.  That  Hasler  had  paid  ail  the  rent  in  arrear.  The  defend- 
ant Robert  8 owe,  claimed  under  a  lease  from  Thompson  There  w^s  a  receipt  executed 
by  John  Carden,  for  rent  due,  2d  Novembe,.  1797,  to  one  Healy,  given  in  evidence. 

The  defendant  insisted  that  the  recitals  in  the  deed  of  the  30th  October,  1799,  though 
evidence  for  Mm,  were  none  against  him,  and  that  there  was  consequently  no  evidence  of 
the  mesne  assignments  to  Hasler,  nor  was  it  evidence  that  the  lives  were  all  dead,  and 
that  from  the  receipt  to  the  1st  -NaVembery  1797,  they  were  tenants  from  year  to  year, 
and  were  entitled  to  notice  to  qiut;  and  the  Judge  nonsuited  the  plaintiff.  It  was  moved 
to  set  aside  this  non-suit,  and  the  Court  did  so;  because  on  the  affidavits  it  was  admitted, 
that  all  the  lives  in  the  lease  were  dead. ;  that  tne  defendant  had  no  title  at  law,  only  a 
title  to  renewal,  and  only  available,  if  at  all,  in  equity,  and  that  by  their  defence,  not  as 
tenants   but  throwing,  the  plaintiff  on  &is  titte?  they,  had  waived  their  right   m  notice  t# 
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all  the  rent  in  arrear,  up  to  May,  1799.  This  release 
was  made,  to  acquit  him  of  the  same.  The  defendants 
Robert  Rowe,  claimed  under  a  lease  from  Mr.Thompson. 
Rowe  insisted,  that  a  recital,  in  a  deed,  is  evidence 
against  the  person  claiming  under  it,  but  not  for  hims 
as  laid  down  in  Gilbert's  Evidence,  101  $  that  conse- 
quently the  recitals,  pi  the  deed  of  release,  30th  May, 
1799,  cannot  be  evidence  against  the  defendant,  who 
claims  under  Thornpson,  and  who  is  no  party  to  the 
deed  ;  that  therefore  it  was  incumbent  on  the  plaintiff  to 
shew,  by  other  evidence,  his  title  to  the  covenant  for 
perpetual  renewal,  by  mesne  assignments,  and  that  the 
lives  were  dead  ;  but  even  supposing  they  had  existed, 
yet  here  there  is  evidence  of  a  receipt  for  rent,  due  in 
1797 ;  that  consequently  they  were  tenants  from  year  to 
year,  and  were  of  course  entitled  to  notice  to  quit.  The 
recitals  are  evidence,  to  shew  a  title  subsisting  in  Thomp- 
son out  of  the  plaintiff.  Plaintiffs  nonsuited.  They 
could  not  recover  under  the  demise  of  Carden,  as  he 
had  made  a  prior  lease  to  Hasler.  It  was  moved  to  set 
uside  this  nonsuit. 

Chief  Justice. -~lt  appears,  from  the  affidavits,  it  is. 
not  denied  that  all  the  lives  in  the  lease  of  1759  are  dead. 
The  defendant  can  then  only  have  an  equity  to  renewal, 
which  is  totally  out  of  the  case  here;  you  have,  by  tak- 
ing defence,  and  putting  them  to  prove  their  title,  waived 
your  privilege  to  notice  to  quit,  as  tenants  from  year  t<> 
year*     Set  aside  the  nonsuit. 
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CHANCERY, 


Legacies  speci- 
fically charged 
in  favour  of  a 
stranger,  on  a 
mortgage,  pay- 
able at  the  age 
of  twenty-one, 
or  marriage. 
The  legacies  are 
vested  forth- 
with, payable 
at  full  age,  or 
anarriage,  and 
the  interest  in 
the  mean  time 
to  be  paid  to  the 
executor  of  the 
testator.    The 
residuary  lega- 
tee is  entitled  to 
the  residue. 

A  legacy  to  a 
child,  payable 
on  its  full  age, 
or  marriage, 
bears  interest 
before  either 
event  of  full 
age,  or  of  mar- 
riage, as  a  sup- 
port for  the 
child;  not  so  in 
case  of  a  stran- 
ger. 

Nor  where  a 
Jegacy  is  charg- 
ed on  a  mort- 
gage, have  the 
legatees  a  right 
to  the  principal, 
till  the  mort- 
gage be  called 
in0 


Cosgrave  versus  Cosgrave. 

JnL  MORTGAGE,  legacies  specifically  charged  on 
them,  payable  on  the  age  of  twenty-one,  or  marriage. 

Lord  Clare.  —-Though  the  legacies  be  vested  now, 
payable  on  the  age  or  marriage  of  the  legatees,  the  re- 
siduary legatee  is  clearly  entitled  to  the  residue.  In  the 
case  of  a  child,  a  legacy  bears  interest,  though  payable 
at  his  age  or  marriage,  before  either  takes  place  ;  as  it 
is  to  be  presumed  that  the  parent  would  not  leave  his 
child  without  a  support ;  not  so  in  the  case  of  strangers  % 
if  testator  leaves  a  legacy  to  a  man  at  his  (the  testator's) 
death,  it  shall  bear  interest  immediately  from  testator's 
death  ;  if  a  legacy  be  left  generally,  the  interest  shall 
commence  twelve  months  after  testator's  death.  In  our 
case,  the  legatees  not  being  children,  are  only  entitled 
to  the  interest  from  their  age  or  marriage,  and  have  no 
right  to  the  principal,  except  in  the  event  of  the  mort- 
gage being  paid  offf       • 

The  cases  cited  were,  1  P,  n.  783.  2  Atk.  121. 
2  Ves.  598.  1  Ves.  148.  2  P.  W.  505.  I  P.  W. 
Aickerly  v.  Vernon,  Taylor  v.  Johnson,  Critchet  v. 
Dobly.  P.  W.  524.  2  P.  W.  525,  Nicholas  versus 
Ormsby,  1  Atkins,  507,  Natchet  ».  Savier,  Philips  V, 
Carey,  Trout  w.  Trout        ^  i     ;•,--'< 
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CHANCERY. 

Anonymous. 
JL  HESE  cases  were  cited  where  it  was  held  that  the     ^ases  wiew* 

e        -f     -'  <  >  the  statute  of 

Statute  of  Limitations   was   no   bar:  Locking    versus  Hmittaions is n» 


■& 


Locking,  prececj.   in   case  518,    3   Bac*  Abridg.  315# 
Equity  Abridg.  304. 

KING'S   BENCH. 


bar. 


T: 


Proot  versus  Tuckey  and  others. 


HIS  was  a  motion  for  an  attachment  against Son  cmn-uf3" 

Tuckey,  Judge  of  the  Corporation  Court  in  Feathard,  p^SS Timkes 

and  also  against  one  Proot,  the  plaintiff  in  an  action  Jj^  ^hlreos 

there,  for  not  obeying  a  writ  of  certiorari  in  that  Cor-  the  Cou"  lss.ues 

.  J  ,  .P.  n    l       \  process  to  seize: 

poration,    on  the  plaintiff's  making  oath    of  a   debt,  the  goods  an<: 

r  '          .     .  •,      ~-;  o  7   chattels  of  th 

they  seize  the  goods  and  chattels  of  the  defendant  •,  op  defendant. 

/  I  ■       °  .     '  '      '  .     '  .  '"  *         .  'I  he  defendant 

this,  the  defendant  enters  into  a  bail  bond,  which  is  thereon  enter* 

t  r  •      t       '   r  '  i  •         i    •      .„.  into  a  bailboiKT 

taken  there  in  Jieu  or   an  appearance  y  on  this,  plaintiil  in  lieu  of  an  a.p- 


a 

the 


pea ranee 


declares,  and  a  jury  is  impannelled,  and  there  is  a  docket  plaintiff  del 
of  the  judgment  made   out ;  but  there  is  no  regular  \UXyll  impair* 
judgment  made  up,  except  at  the  request  of  the  parties.  Jj^.^  0f\jie 
A  cause   was  pending  there,    and,    on   the  special  re-  niade"baVno 
quest  of  one  of  the  defendants,  the  cause  was  put  off  rt^uli,.r  i^'s- 

*  '  ,      I   ,  .     rnmt  is  en- 

rolled, except  at 
the  desire  of  one  of  the  parties.  A  cause  Was  instituted  against  two,  who  g:iv  ■  bail,  and, 
at  the  request  of  the  defendants,  is.  put  off  till  the  next  Court  day,  or  Term,  as  it  is  called, 
in  that  court.  'J  he  judgment  to  be  as  of  the  preceding  Term,  or  Court  day  Just  as  the 
cause  was  going  to  be  heard,  a  certiorari  was  served  on  the  Judge  to  remove  a  cause  wbereiu 
the  plaintiff  and  one  of  the  defendants  were  parties.  I  lie  Judge  conceiving  this,  did  not. 
remove  the  cause  where  the  two  defendants  were  parties  proceeded,  and  judgment  Wii 
entered  as  of  the  preceding  day,  and  execution  was  sued  out  against  the  bail,  and  attach- 
ment, foi  this  disobedience  of  the  certiorari,  was  moved  for,  and  the  cause  shewn  by  the 
Judge  and  plaintih",  was,  1st,  That  there  was  no  such  cause  ill  his  court,  wherein  there 
was  only  one  defendant.  2dly,  That  the  judgment  being  by  consent,  entered  as  of  the  pre- 
ceding term,  or  day,  the  certiorari  issued  subsequent  to  that  preceding  Term,  could  not 
remove  it.  The  ''ourt  granted  the  attachment  against  the  plaintiff,  and  ordered  the  money 
forthwith  to  be  lodged  in  Cot<rt,   and  allowed  the  cause  shewn  by  the  Judge.    But  without 

«OJtt>. 
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till  the  next  Court  term  ;  the  defendants  undertaking  to 
Jet  judgment,  if  against  them,  be  entered  as  of  the  first 
term.     When  the  cause  came  on,  or  just  before,  they 
served  the  Judge  with  a  certiorari  to  remove   a  cause 
between  the  plaintiff  and  one  of  the  defendants  only  ;  the 
learned  Judge  refused  to  obey  it,  as   not  having  any 
cause  of  that   kind  before  him  ;  and  on  motion  of  the 
plaintiff,  Proot,  Mr.  Tuckey,  Judge  of  the  Court  be- 
low, entered  judgment  of  the  former  Term.  The  plain- 
tiff levied  the  money  on  the  bail ;  it  was  wished  for  an 
attachment  against  the  plaintiff  Proot,  that  justice  might 
be  done  the  parties.     Mr.   Tuckey  and  Proot  defended 
what  they  had  done ;  insisting  that  this    writ   did  not 
remove  the  proceedings,  and    even  if  it  did,  yet  that 
the  judgment  was  by  consent,   and  must  be  taken  as  of 
the  former  Term,  and  that,  after  judgment,  a  certiorari 
will  not  remove  the  proceedings.     7  T.  R.  373,  King 
versus  inhabitants  of  Laton,  writ  of  certiorari  will  not  lie 
after  judgment,  except  in  cases  of  summary  proceedings. 
6  Mod.  61,   Quin  v.  Dixon,  a  certiorari   to  remove  an 
indictment  for  a  misdemeanor  from  the  Quarter  Sessions, 
taken  out  before,  but  not  served  till  after  the  jury  sworn, 
or  conviction,  shall  be  quashed.     2  Bac.  Ab.  200,  Eject- 
ment against  7  Judgment,  against  6  Error,  ad  damnum, 
6,  shall  abate,     1  Salk.  151,  2  Lord  Raym.  1199,  ordey. 
against  a  certiorari  to  remove  all  orders  against  A.  and 
B.    Court.™~This  shall  not  remove  the  order  against  A. 
alone  ;  but  it  ought  to  be  for  all  orders  against  A.  and 
B  or  either  of  them.     3  Salk.  79,  Anonymous,  a  certir 
orari  to  remove  an  order  against  W.  R.  concerning  fcr 
reign  salt,  does  not  remove  an  order  for  salt  only  ;  it 
should  be  to  remove  all  orders  against  W.-R.  generally, 

1  Lord  Raym.  609,    2  Lord  Raym.  1189,  1  Salk.  1762 

2  Lord  Raym.  1403,  Grazer  and  Mills,  judgment  v.  jL 
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4,  brought  error  5  the  writ  was  quashed,  yet  were  the 
proceedings  remoyed.  Yelv.  6,  112,  1  Rajm.  152,  2 
Bac.  Abr.  210,  a  writ  of  error  to  remove  a  record,  &c. 
omitting  some  of  the  parties,  is  a  supersedeas,  although 
it  might  be  afterwards  quashed.  1  Mod.  28,  Hughes 
v.  Underwood,  the  sealing  of  a  writ  of  error,  is  a  su- 
persedeas to  the  execution,  even  though  the  writ  varies 
from  the  record.  2  Com.  Dig.  196,  a  certiorari  is  a 
supersedeas,  though  delivered  after  the  return  passed, 
and  all  proceedings,  after  its  delivery,  are  void,  and  a 
contempt  of  the  Court.  2  T.  R.  737,  Larouche  versus 
Wasbrough  and  Maitland,  writ  of  error  brought  by  one 
of  two  defendants,  is  a  supersedeas  of  the  judgment  to 
both. 

Court—  ^-Let  the  cause  shewn  be  allowed,  without 
costs,  as  to  Mr.  Tuckey,  and  let  the  attachment  go  as 
to  the  plaintiff  Proot.  Let  the  money  be  brought  into 
court. 


Thomas  Carey  versus  Charles  O'Hara. 


'A  USE  shewn  against  a  new  trial.    It  was  an  action  CoveSant  ona* 
of  covenant  brought  by  the  plaintiff  against  the  defend-  ?^?LifJ^wS 

Owl.  O  oJ)ptai     V>UU  a 

ant,  for  not  finding  such  securities  as  were  required  by  p  D  dralYD. 

*  ©  1  .'    across   Hum, 

the  articles  of  partnership  entered  into  between  them,  the^e  words 

r  r  should   not  be 

stated  in  the 
declaration;  it  lies  on  the  plaiuthT  to  account  for  them  ;  and  this  he  may  do  by  shewing  a 
note  in  the  hand-writing  of  the  defendant  st  the  bottom  of  the  deed,  stating  that  this 
alteration  had  been  made  by  his  consent;  it  ought  to  be  new  stampt.  but  the  '  bjection  on 
this  ground  ought  to  be  made  at  the  trial;  and  the  Court,  at  the  trial  may  wait  till  it  is 
stamped;  and  such  a  writing  being  unstainpt,  is  no  ground  for  a  new  trial,  which  must 
always  be  made  upon  some  objection   which  could  not  be  removed  at  the  trial. 

The  deed  produced,  varying  from  the  deed  in  the  declaration,  by  having  the  words- 
rectified  spirits — on  it;  but  drawn  across  with  a  pen,  by  consent  of  both  parties,  will  not 
support  the  plea  of  non  est  factum. 

A  man  treating  a  deed  as  his  own,  is  a  delivery  of  it. 

The  paying  interest  by  the  wife,  after  the  death  of  the  husband,  upon  a  mortgage  of  the 
j  oint  lands  made  by  the,  husband,  is  a  new  delivery  of  it. 
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1st,  799,  plea  ndn  est  factum.  On  producing  the  deed9 
it  appeared  that  a  line  had  been  drawn  across  the 
words,  «  Rectified  Spirits/ 

Lord  Kilwarderty  who  had  presided  at  the  trial, 
thought  it  was  necessary  for  the  plaintiff  to  account 
for  this  erasure.  He  did  so,  by  shewing  a  note,  or 
memorandum,  in  the  hand-writing  of  the  defendant, 
and  signed  by  him  at  the  bottom  of  the  articles,  stating 
that  he  had  drawn  a  pen  across  the  words,  c  Rectifying 
Spirits,'  &c.  by  consent  of  the  plaintiff;  the  rule  was 
obtained  on  the  ground  that  this  note  ought  not  to  have 
been  admitted  in  evidence. 

Mr.  Plimkett  argued  in  support  of  the  rule. — The 
deed  stated  in  the  declaration,  is  confined  merely  to  the 
dressing  of  Spanish  leather ;  the  rectifying  of  spirits  is 
wholly  omitted,  whereas  the  deed  produced  contained 
it.  What  an  immense  fraud  would  this  be  on  the  Stamp 
act,  if  parties,  by  consent,  could  alter  a  deed,  by.a  me- 
morandum, or  note,  upon  the  deed,  made  long  after  the 
execution  of  the  deed  itself ! 

Chief  Justice. — I  would  have  sat  here  for  two  hours3 
till  the  deed  was  stamped,  if  it  was  necessary. 

Mr.  Macnally,  on  the  same  side — No  deed,  nor  part 
of  a  deed9  or  a  covenant  in  a  deed,  can  be  altered,  but 
by  the  same  authority  by  which  the  deed  was  made ; 
a  covenant  in  a  deed,  is  a  deed  itself.  2.  The  Stamp 
act  expressly  forbids  such  a  note  to  be  received  in  evi- 
dence. If  a  deed  be  altered,  &c.  it  is  void.  11  Co. 
27.  Pigot's  case,  6  Mod.  237,  an  endorsement  made 
after  the  sealing  and  delivery  of  a  deed,  is  a  new  deed* 
Cook  v.  Bennington,  2  T.  R.  425,  Roe  v.  Harrison, 
covenant  in  a  lease  not  to  let,  &c.  the  premises,  without 
leave  of  lessor,  in  writing ;  a  parol  license  does  not 


£33 

release  the  lessee  from  the  restriction  of  such  a  covenant. 
3  T.  R.  590,  Litter  v.  Holland.  Covenant  to  build 
houses  within  a  certain  time,  and  action  for  dilapidating 
them  ;  proof  that  the  time  was  enlarged  by  a  parol  agree- 
ment, within  which  time  they  were  built,  will  not  support 
the  declaration*  3  Wils.  275,  2  Wils.  376,  that  was  % 
case  of  a  covenant  to  pay,  &c,  6  Coke  44-,  Blake's  case,  if 
an  action  of  covenant  be  brought  on  a  covenant  in  a  deed, 
\t  cannot  be  discharged  but  by  matter  of  as  high  a  na- 
ture, and  not  by  any  accord  or  matter  in  Pais-  8  Co. 
155,  Lord  Altham's  case,  nothing  dehors  shall  qualify 
or  abridge  the  force  and  operation  of  words  in  a  deed  \ 
specialty  cannot  be  discharged,  without  specialty.  Cow. 
47,  Meare  v.  IVfeare,  you  cannot  plead  to  a  bond,  con- 
ditioned for  payment  at  a  certain  day,  that  it  was  an 
indemnity  against  another  bond ;  for  no  parol  evidence 
can  be  given  to  abate  or  extend  a  bond.  Crok.  Eliz. 
697,  an  agreement  by  parol,  cannot  dispense  with  an 
obligation.  Plea,  that  the  plaintiff  gave  longer  time  to 
pay  the  bond,  is  bad.  From  these,  Mr.  Macnally  con- 
tended, that  this  note,  or  memorandum,  could  not  dis- 
pense with  the  deed,  and  it  must  be  taken  as  including 
rectified  spirits  j  and  so,  different  from  the  deed  de- 
clared on- 

Judge  Dowries. — It  is  said  it  does  not  avoid  the  deed, 
but  that  the  alteration  makes  it  a  new  deed  ;  and  that, 
in  consequence,  it  required  a  new  stamp.  Now,  tha\ 
objection  ought  to  have  been  made  at;  the  trial,  eo  instante, 
for  a  motion  for  a  new  trial  must  be  founded  on  objec- 
tions which  cannot  by  possibility  be  removed  ;  but  tak- 
ing it  to  be  a  new  deed,  yet  a  man  treating  a  deed  as 
his  own,  is  a  delivery  of  it,  and  lately  held  in  this  Court 
that  the  alteration  of  a  deed,  after  execution  by  the 
agent  of  one  party,  by  the  direction  and  in  presence  o£ 
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Uie  other>  did  not  avoid  t\\e  deed.     Vide  Petre  v.  Htmf; 
supra* 

Judge  Chamberlain.— The  cases  cited  by  Mr.  Macnally 
are,  where  deeds  have  been  altered,  in  the  absence  and 
"without  the  concurrence  of  one  of  the  parties.  A  mort- 
gage of  the  estate  of  the  wife  by  the  husband  and  wifei 
husband  dies  j  wife  pays  interest,  and  after  wished  to., 
avoid  the  mortgage,  by  pleading  to  it  non  est factum^ 
held  that  her  paying  interest  was  a  new  delivery » 

Judgment  for  plaintiff. 


An  indictment 
against  Henry- 
Brady,  under 
27  Geo.  3,  ch. 
46,  for  molest- 
ing, interrupt- 
ing, and  insult- 
ing  a  sworn 
market  juror, 
in  the  exercise 
of  his  office,  or 
cluty,  searching 
and   examining 
all  frauds,  &:c. 
"Which  Act  in- 
flicted the  pu- 
nishment of  fine 
and  imprison 
rnent,  for  such 
offence,     The 
"words  were: 

,t'i  STiTy    '  '■',.  ££<Jv 

and  William  a 
jiiarkec  juror, 
in  the  execution 
of  his  office  did 
interrupt,  &c« 
by  abusing  him. 


King  versus  Brady* 

.N  indictment  was  preferred  against  one  Henry 
Brady,  stating,  that  an  Act  of  Parliament,  27  Geo.  3, 
c-  46,  established  certain  Courts  to  regulate  the  mar« 
kets,  on  account  of  the  great  increase  of  impositions^ 
&c  that  the  magistrates  cannot  attend.  It  directs  a 
Market  Jury  to  be  sworn,  iri  order  to  search  and  ex- 
amine into  all  frauds,  &c. ;  to  prosecute  them,  &c.  | 
and  to  seize  on  defective  measures  and  weights ;  and 
any  person  convicted,  by  indictment  or  information,  of 
interrupting  said  jury,  shall  be  fined  and  imprisoned  by 
the  Court,  &c.|  and  this  act  extends  to  counties  and 
cities. 

Mr,  Qum,  in  support  of  the  indictment,  cited  1  Hales 
Pleas  de  Corona,  193,  wherein  it  is  laid  down,  that  nice 
objections  ought  not  to  be  attended  to ;  that  insensible 

It  was  moved, 

an  arrest  of  judgment,  that  these  words  implied,  and  must  be  understood,  that  Henry 
Brady,  and  William,  interrupted  a  market  juror,  whereas  William  was  the  market  juror  in- 
terrupted, and  ittrould  not  be  amended  by  striking  out  the  word  'and;,'  interposed  between 
Henry  Brady  and  William,  which  would  make  it  that  Henry  Brady,  William,  a  sworn  juror 8 
&.c.  did  interrupt,  &c.  as  that  would1  be  to  make  it  a  new  indictment. 

Quaere,  Is  abuse  an  interruption  within  this  statute?  Quaere,  Does  this  statute  extend 
to  counties  and  cities,  or  only  to  the  liberties  of  Saint  Sepulchre  ? — -Quajre,  Should  not  the 
abusive  words  be  set  out  in  the  indictment  ?— — -Ousei^  Ought  not  the  indictment  to  say  in 
What  execution  of  Ms  office  be  wag  insulted  Z  ..  ■    ;  .. 
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words  should  be  omitted  ;  the  word  that  was  necessary 
to  be  omitted  was,  and.  Leach,  410,  Andrew  Redmonds 
case,  a  bad  indictment  may  be  made  good,  by  striking 
out  words.  In  this  case,  they  struck  out  the  words  to 
have  been.  In  the  case  before  the  Court,  the  jury  have 
found  Brady  guilty  of  the  offence  according  to  my  con- 
struction of  the  words  ;  the  indictment  stated  the  abu- 
sive words,  the  verdict  was,  that  Brady  was  guilty  of 
insulting  him  with  abusive  words.  Cok.  Lyt.  227,  it  is 
sufficient  if  the  Substance  of  the  issue  be  found.  Your 
Lordships  will  find,  that,  by  Johnson's  definition  of 
molest,  Jt  may  be  done  by  abusive  words.  Com.  Plead- 
146,  words  tantamount  to  issue  are  good  ;  so  also,  if, 
on  a  penal  statute,  it  finds  the  defendant  guilty  only  in 
part,  2  Pleas  de  Corona,  Hale,  302,  jury  may  find  a 
special  Verdict,  or  find  him  guilty  of  part,  and  not  of 
the  rest.  Hale,  54,  waste  for  cutting  twenty  ash  trees, 
ten  supports  it  $  it  is  sufficient,  if  the  substance  of  the 
issue  be  found.  Co.  Lyt.  381,  where  issue  is  joined  on 
the  point,  the  mode  and  form  does  not  signify ;  as,  in 
a  plea  to  a  writ  of  dower,  a  feoffment  in  fee,  evidence  of 
a  feoffment  in  tail  will  support  the  plea  ;  so  in  replevin, 
a  lease  modo  $r  forma  pleaded,  another  lease  being  founds 
will  be  good.  2  Saunders,  308,  an  indictment  for  bar- 
ratry, verdict  guilty,  in  modo  fy  forma,  good.  2  Bur;^ 
168,  a  verdict  incomplete  shall  be  construed  favourably. 
5  Bur.  2651,  though  the  Court  would  not  there  strike 
out  the  word  only  in  an  indictment,  yet  they  granted  a 
venire  de  novo.  Mr.  Quin,  from  those  authorities, 
contended,  that  here  the  indictment  being  for  interrupt- 

ing,   molesting,  and  insulting  said  • i  in  their  duty, 

with  abusive  words,  and  the  verdict  being  guilty  of  in- 
sulting him  with  abusive  words,  they  were  the  jet  of 
the  indictment  5  neither  need  thev  set  out  in  the  verdict 


the  abusive  words,  and  that  the  words  interrupting  and 
molesting,  &c.  in  the  indictment,  might  be  omitted,  or 
at  least  the  word  and  between  them,  which  would  make 
them  all  good. 

Mt.  White,  on  the  same  side.  Cow.  229,  King  rt 
Beck,  in  an  assignment  of  perjury  in  an  affidavit,  the 
Svord  underload  was  held  good.  1  T.  R.  235,  King  #; 
Petfret,  there  the  improper  insertion  of  the  word  if,  in 
an  action  for  bribery  at  an  election,  is  not  a  fatal  vari- 
ance, but  will  be  rejected,  as  surplusage.  Douglass? 
184,  King  ».  May,  11  Mod.  121,  Queen  v*  Harris,  ifin 
(dictment  for  entering  a  field,  and  cutting  down  trees, 
the  words  there  growing,  the  goods  and  chattels,  &c.  may 
be  rejected,  as  implusage.  1  Crok.  108,  Britket's  case, 
matter  which  may  be  rejected  as  surplusage,  shall  not 
vitiate  an  indictment.  8  Mod.  327,  King  v.  Harris, 
the  word  peti,  surplusage,  shall  be  rejected,  and  the  in- 
dictment good  without  it.  Comyn's  Digest.  Title  Plead, 
after  verdict,  an  immaterial  omission  or  addition  in  er 
Verdict,  shall  not  avoid  it.  1  Str.  19,  King  v.  Dawson9 
Jabricavit,  a  Bank  note  good,  as  an  indictment  for 
forgery.  2  Str.  843,  Lord  l£aym.  1518,  King  v.  Hayes, 
Ftfroch  instead  ©f  P#  roch,  amended  in  an  indictment 
for  forgery. 

Mr.  Lefroj,  contra.— The  27th  Geo.  3,  applies  only 
to  the  liberties  of  St.  Sepulchre,  and  not  to  other  Cor- 
porations, &c.  The  indictment  must  charge  matter  of 
substance  \  here  they  have  not  done  so.  Abusive  words 
cannot  amount  to,  or  constitute,  in  point  of  law,  an  ob«* 
struction  y  there  must  be  an  actual  hindrance  of  per- 
forming his  office.  This  fact  charged,  is  a  matter  of 
private  slander.  2r  Str.  699,  King  v.  How,  an  indict* 
mentfor  Words  must  specify  what  they  were  j  retar davit 
m  executione  officii,  is  not  an  obstruction*    If  the  alte^ 
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ration  sought  here* were  complied  with,  it  would  be  a  sub- 
stitution of  a  new  indictment,  in  place  of  the  old  ;  it 
does  not  appear  in  what  execution  of  his  office  he  was  in? 
$tc.  The  words  were,  (e  Henry  Brady,  and  William, 
a  Market  Juror,  in  the  execution  of  his  office,  did  in* 
terrupt,  &c.  by  abusing  him  j"  so  that  it  appeared  as  if 
it  was  Henry  Brady,  &c.  interrupted  a  market  juror  $ 
whereas  William  was  the  market  juror  interrupted  ;  and 
it  was  proposed  to  strike  out  the  word  and ;  so  that  it 
would  be  Henry  Brady,  one  William,  a  market  juror,, 
&c.  quite  a  new  indictment. 
Judgment  arrested. 


COMMON  PLEAS. 

Hilary  Term,  1801. 
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Mitchell  versus  Kerr* 

HIS  was  a  motion  for  a  new  trial,  on  the  ground  ^^tt? 
that  the  verdict  was  contrary  to  law  and  evidence.     It  JbJSE  the" 

was  an  action   for  slander,    contained  in  two  letters,   army,  for  writ- 

*  ing  two  libei- 
written  by  the  defendant  to  a  Colonel  Macartney. -  lous  letters  to 

*  J  another  officer, 

commanding 
another  regiment,  about  the  plaintifF.    The  letters,  on  the  face  of  them,  clearly  implied  mi-* 
fice.     It  is  for  the  jury  to  decide,  whether  such  letters  were  written  maliciously,  or  for  the 
purpose  of  bringing  the  plaintiff  to  a  court  martial ;  if  for  the  last,  no  action  Jies,  or  can  bo 
supported. 

In  no  case  will  a  verdict  for  the  defendant,  in  an  action  for  a  libel,  be  set  aside. 

If  the  defendant  pleads  the  general  issue,  plaintiff  may  give  evidence  of  his  character,  tr» 
enhance  the  damages,  and  having  thereby  put  his  character  in  issue,  the  defendant  may  givS 
evidence  against  it,  in  mitigation  of  damages. 

/     In  this  action,  the  defendant  may  make  three  defences: — I.  That  he  did  not  speak  the 
words.    2.  That  the  words  were  true      3.  That  he  did  not  speak  them  maliciously. 

The  libel  is  prima  facie  evidence  of  malice,  and  throws  the  proof  on  the  defendant,  to 
#hew  there  was  no  malice. 

Directing  a  written  charge  to  one  officer,  in  his  official  capacity,  and  offering  to  prosecute* 
ti  evidence  that  it  was  meant  to  bring  on  a  trial,  and  not  as  malice. 

lo  an  actioa  for  >  malicious  prasecu'Jou,  the  plaintiff  must  prove  the  malice,  acd  that  th« 


Mitchell,  the  plaintiff,  and  the  defendant,  Kerr,  had 
been  in  the  same  regiment.  Mitchell  left  it,  on  account 
of  a  disagreement  between  him  and  the  defendant,  Kerr5. 
He  was  entering  into  the  regiment  commanded  by  Col. 
Macartney.  The  defendant,  hearing  of  it,  addressed  a 
letter  to  Colonel  Macartney,  or  to  whoever  is  the  officer 
commanding  the  Prince  of  Wales's  regiment,  contain- 
ing charges  of  a  most  gross  and  scandalous  nature; 
calling  him  a  coward,  a  liar,  a  swindler,  &c.  and  offer- 
ing to  make  good  those  charges  at  the  head  of  the  regi- 
ment, if  called  on.  Receiving  no  answer  to  this,  he 
wrote  another,  of  the  same  nature,  directed  to  the  com- 
manding Officer  of  the  Prince  of  Wales's  regiment* 
wondering  he  had  not  received  an  answer  to  his  first. 
Mitchell  never  joined  the  regiment,  nor  was  there  ever 
any  court  martial  held  on  him.  He  brought  this  action 
for  the  damages  he  had  sustained  in  his  character  and 
reputation.  He  merely  gave  in  evidence  the  letters  ;  he 
did  not  go  into  any  evidence  of  his  character  ;  neither 
did  the  defendant.  Judge  Kelly,  who  tried  the  cause* 
told  the  jury,  if  they  believed  these  letters  to  have  been 
written  maliciously,  and  with  the  intent  of  defaming 

prosecution  h  at  an  end  5  and  however  malicious  the  prosecution  may  have  been,  yet  if  he  is 
founded  in  the  prosecution,  if  there  are  grounds  for  it,  it  is  not  actionable.  Generally,  if 
the  charge  of  the  Judge  is  illegal,  the  trial  is  unfair,  and  therefore  should  be  set  aside. 
So  also,  if  the  jury  misconduct  themselves.  So  also,  that  the  party  has  new  evidence, 
%vhich  by  fatality  has  been  kept  back.  So  also,  that  the  verdict  was  against  evidence — are 
all  grounds  for  setting  aside  a  verdict. 

A  justification  may  arise  out  of  the  subject  matter,  so  that  there  need  not  be  any  occasion 
to  plead  it. 

The  Court  will  not  set  aside  a  verdict  for  the  defendant,  where  the  action  is  founded  irt 
tort,  particularly  in  slander,  though  contrary  to  evidence,  and  to  the  opinion  of  the  Judge. 

An  action  cannot  be  maintained  for  bringing  a  man  to  a  court-martial,  if  probable  cause 
appears  on  the  face  of  the  proceedings* 

Malice  constitutes  the  jet  of  an  action  for  slander;  and  it  is  the  jury,  and  not  the  Courts. 
are  to  try,  and  decide  that  question. 

An  opinion  not  founded  in  malice,  is  not  actionable.    This  action  ought  to  be  encouraged., 

Words  spoken  by  a  Counsel,  in  a  court  of  judicature,  and  applicable  to  the  subject,  are 
not  actionable.  Defendant  may  justify  that  he  spoke  the  words  in  a  different  sense,  and 
need  not  shew  the  time.  Court  may  correct  a  false  or  slanderous  charge  put  on  the  plead- 
ings. But  it  is  not  actionable.  Had  plaintiff  applied  for  a  court-martial,  and  it  had  been 
refused  him,  or  he  had  been  acquitted,  Judge  Finucane  though^  that  thea  the  verr 
*heuld  be  set  aside. 
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plaintiff's  character,  the  verdict  should  be  for  him  ;  but 
if  they  conceived  it  was  wrote  by  Mr.  Kerr,  as  an  officer9 
in  regular  and  due  course,  in  order  to  have  him  called 
to  a  court  martial,  then  defendant  was  entitled  to  a 
verdict.  The  jury  found  a  verdict  for  the  defendant. 
Mr.  Fletcher,  on  behalf  of  plaintiff,  moved  for  a  new  trial. 
This  was  an  action  for  a  written  libel,  and  diferent  from 
cases  where  the  slanderous  words  were  spoken.  Here  th© 
words  are  set  forth,  yet  is  there  no  plea  of  justification  ; 
and  notwithstanding  the  defendant  has  rested  his  defence 
that  he  was  justifiable  in  writing  them  ;  that  it  was  the 
mere  communication  of  one  officer  of  his  opinion  of 
another  officer  of  another  regiment  to  the  commanding 
officer,  that  he  was  unfit  to  serve  his  Majesty.  No 
doubt  is  or  can  be  entertained  that  those  letters  do  con- 
tain matter  the  most  libellous.  The  question  now  for 
the  Court  to  decide  on,  is  not  the  amount  of  the  damages  ; 
for  the  general  verdict,  as  it  at  present  stands,  estab- 
lishes that  this  is  no  libel.  If  the  matter  be  libellous^ 
the  malice  cannot  be  disputed;  and  this  isa  if  possible, 
still  more  strongly  established,  by  Kerr  never  having 
prosecuted  his  charge  to  a  court  martial.  As  no  doubt 
can  be  entertained  of  its  being  a  libel,  the  jury,  when 
they  gave  their  verdict,  must  have  gone  on  (he  principles 
of  the  laws  of  honor,  or  from  secret  knowledge  of  their 
own.  What  can  be  more  libellous,  than  the  letter  of 
the  30th  June,  1798  ?  "  Infamous  villain  !  Notorious 
rascal,  and  coward  !  A  disgrace  to  the  character  of  an 
officer  !  The  counterpart  of  every  thing  that  is  villanous 
in  nature  !  Sooner  than  he  should  serve  his  Majesty,  I 
will  publish  his  infamy  in  the  public  papers." 

Mr.  Plunkett,  contra,  contended  that  this  was  not  a 
verdict  against  either  law  or  evidence.  The  plaintiff 
had  rested  solely  on  the  letters,  and  would  not  suffer  the, 
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defendant  tq  go  into  any  evidence.     The  question  here 
was,  did  the  defendant  write  those  letters,  for  the  pur- 
pose of  defaming  plaintiff,  or  merely  to  have  plaintiff's 
conduct  put  in  a  course  of  inquiry  ?     There  are  two 
offences  of  this   nature  :  first,  a  malicious  slander  ;  se- 
condly, a  malicious  prosecution.     They  resemble   each 
other  very  much  in  their  nature,  but  differ  widely  as  to, 
the  proof  required  to  support  the  action.     In  an  action 
for  a  malicious  slander,  the  defendant   has   three  de- 
fences*:   first,  that  he   did  not  speak  the  words ;  that 
they  were  true  5   or  that  they  were  not  spoken  with  any, 
malicious  intent  ;  and  it  lies  on  the  defendant  to  prove 
it.  The  libel  being  given  in  evidence,  will  be  prima  facte 
evidence  of  malice,  till  the  contrary  be  proved  ;  but  in 
an  action  for  a  malicious  prosecution,  the  proof  of  ma- 
lice lies  on  the  plaintiff;  he  must  also  shew  the  prose- 
cution at  an  end  j  for  however  malicious  the  prosecutor, 
may  haye  acted,  yet  if  he  is  founded  in  his  prosecution, 
it  is  not  actionable.     Now,  in  our  case,  the  defendant 
was  evidently  a  prosecutor  ;  and  therefore  the  proof  of 
malice  lay  on  the  plaintiff.     The  learned  Judge  told  th« 
jury,  that  if  they  believed  the  letters  to  haye  teen  writ= 
ten  slanderously  and   maliciously,  it  was  their  duty  to 
find  a  verdict  for  the  plaintiff;  but  if  they  believed  them 
to  have  been  written  merely  as  a  prosecutor,  their  ver- 
dict must  be  for  the  defendant.     Now,  there  was  no 
evidence  whatsoever  that  the  defendant  had  spread  the 
slander  farther  than  the  commanding  officer  5  the  letters 
themselves  were    directed  to  Colonel  Macartney,  or  to 
whoever  is  the  commanding  officer  of  the  regiment ;  anct 
the  last  letter  was  directed   to  the  commanding  officer 
alone ;  it  was   merely  a  private  communication  of  an 
offer  to  prosecute.     What  are  the  words  ?  "  If  you  do 
jaot  let  me  prosecute^  I  will  publish  ito"    plaintiff  neve^ 


joined  the  regiment  •,  be  never  met  the  prosecutor  5  and 
therefore  he  must  have  failed  in  an  action  for  a  malicious 
prosecution.  The  plaintiff,  on  the  general  issue,  may 
go  into  evidence  of  his  character,  to  enhance  his  da~ 
mages  \  and  if  he  does,  he  thereby  puts  his  character  in 
issue,  and  the  defendant  may  give  the  truth  of  the  words 
in  mitigation.  Here  the  plaintiff  studiously  avoided 
giving  the  defendant  such  an  opportunity  %  he  only  gave 
the  letters  in  evidence  5  it  was  a  mere  question  for  the 
jury  whether  he  was  slandering  or  prosecuting. 

Lord  Norbury,  C  hief  Justice  • — [He  had  taken  his  seat' 
this  Term,  (January,  1801);  he  had  been  Attorney 
General.  On  his  elevation  to  the  Bench,  Mr.  Stewarts 
the  Solit  itor  General,  was  made  Attorney  General,  and 
Mr.  Smyth  was  made  Solicitor  General.]— -This  is  a 
motion  (said  his  Lordship)  to  set  aside  a  verdict,  had 
before  Mr.  Justice  Kelly,  in  an  action  for  a  libel.  The 
libel  is  stated  in  the  declaration.  The  verdict  was  for 
the  defendant.  In  point  of  law,  we  cannot  comply  with 
this  application.  In  this  case  the  jury  have  not  miscon- 
ducted themselves  *,  there  is  no  new  evidence,  which,  by 
fatality,  has  been  kept  back,  and  which  is  now  ready  to 
be  brought  forward.  This  is  not  a  verdict  against  evi- 
dence ;  there  is  no  special  justification  pleaded.  In  Wea- 
therson  and  Hawkins,  1  T.  R.  1 10,  Lord  Mansfield  says, 
that  a  justification  may  arise,  and  be  implied  out  of  the 
subject,  so  as  to  dispense  with  the  necessity  of  pleading 
it.  The  question,  then,  here  is,  and  was,  are  there  any 
circumstances  in  this  case  to  justify  it  ?  An  action  of 
slander  shall  not  preclude  an  investigation,  before  a  com- 
petent tribunal,  for  any  crime  recognised  by  law.  The 
plaintiff  states  the  relative  situation  of  the  parties  ;  he 
Mates  that  he  was  an  officer  in  the  Roxbourgh  dragoons; 
that  he  was  proper  and  regular  in  his  conduct  and  duty? 
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and  was  endowed  with  personal  courage ;  that,  neverthe- 
less, the  defendant,  to  bring  him  into  disrepute,  wrote 
letters  to  Lieutenant  Colonel  Macartney,  or  officer  com- 
manding the  Prince  of  Wales's  regiment  at  Sligo.  My 
brother  Kelly  reports  they  were  never  communicated  to 
any  one,  but  that  they  Were  sent  directly  to  Colonel 
Macartney,  as  commanding  officer.  In  these  letters,  if 
is  stated  that  the  plaintiff  was  forced  to  leave  the  Rox- 
bourg  dragoons,  as  not  being  able  any  longer  to  exercise 
his  trade  of  swindling,  &c. ;  and  that  defendant  will 
consider  himself  as  bound  to  appear  a*nd  prosecute.  To 
this  the  defendant  pleaded  the  general  issue.  The  letters 
speak  for  themselves ;  there  is  no  occasion  for  any  com- 
ment |  it  was  for  the  jury  to  decide  whether  they  were 
written  with  the  intent  of  bringing  the  plaintiff  to  trial 
before  a  Court  of  competent  jurisdiction  •,  the jnry  founi 
they  were.  Let  us  now  see  how  far  we  shall  be  justified 
by  the  authorities  on  the  case,  hi  setting  aside  this  verdict. 
In  Norris  and  Tyler,  Cow.  37,  an  action  for  a  malicious 
prosecution,  founded  in  malice,  on  falsehood  and  perse~ 
eution,  the  verdict  was  for  the  defendant.  The  Court 
refused  to  set  it  aside,  as  founded  m  tort.  In  Butler 
and  Thompson,  2  Bur.  664,  there  was  air  action  for  a 
libel.  The  libel  was  proved,  and  the  damages  sustained 
were  very  insignificant ;  the  jury  gave  a  verdict  for  the 
defendant,  and  the  Court  would  not  set  it  aside.  This 
cause  of  action  is  of  the  nature  of  a  crime  \  in  no  crimi- 
nal case  can  a  new  trial  be  granted  ;  the  damages  gives 
are  as  a  kind  of  punishment :  there  is  a  great  analogy 
between  verdicts  given  in  criminal  cases  and  in  libels.  I 
think  it  is  the  province  of  the  jury  to  decide  whether  the 
letters  were  wrote  solely  in  malice ;  every  prosecution  is 
founded  in  private  resentment.  The  case  of  Sutton  and 
Johnson  has  been  cited  j  that  was  an  action  for  a  mall- 
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mous  prosecution  ;  it  was  brought  after  a  prosecution 
and  acquittal ;  and  yet  there  the  action  was  not  held  to 
lie.     In  all  actions  of  this  nature,  you  must  shew  that  it 
was  a  prosecution  for  malice  ;    the  Court  will  always-  be 
very  strict  in  their  construction,  where  it  appears  to  be 
the  object  of  the  slanderer   truly  to  bring  him  to  a  trial 
or  investigation.     I  will  suppose  a  student  soliciting  to 
become  one  of  our  profession,  and  a  gentleman  of  the 
Bar,  anxious  for  the  dignity  of  the  profession,  and  know- 
ing, or  conceiving,   that  he  would  be  a  disgrace  to  it, 
should  write  a  letter  to  the  Chancellor,  containing  much 
scandal,  as  a  reason  why  he  should  not  be  admitted  ; 
suppose  the  Chancellor  should  hand  the  letter  even  to 
the  student,  who  brought  an  action  thereon,  in  my  opi- 
nion it  would  not  lie  $  at  least  not  until  the  Benchers 
had  decided  that  it  was  slanderous  and  unfounded,  and 
admitted  the  man.     The  case  of  Johnson   and  Sutton 
was  an  action  for  a  malicious  prosecution  ;  it  was  a  case 
of  extremely  aggravated  circumstances  ;  the  plaintiff  had 
been  under  the  defendant's  order  ;  the  defendant  arrest- 
ed him,  without  any  probable  cause,  and  brought  him 
to  a  court  martial :  he  was  acquitted  ;    he  appealed  to 
the  laws  of  his  country,  and  brought  an  action,  &c.  and 
obtained  a  verdict.     That  judgment,  however,  was  re- 
versed, on  error  brought  in  favour  of  the  defendant ;  for 
be  had  been  brought  to  trial  before  a  Court  of  compe- 
tent jurisdiction  j  and  the  matter  ought  to  have  been  tried 
by  the  same  court  martial  that  acquitted  the  plaintiff,  as 
they  are  supposed  the  best  judges  of  the  probable  cause 
and  motives  for  the  prosecution.     As  to  the  general 
question,  whether  it  is  actionable  to  bring  a  person  to  a 
court  martial,  it  is  decided,   in  that  case,  that  where  a 
probable  cause  appears  on  the  face  of  the  proceedings, 
there  an  action  cannot  be  maintained.     Here  the  Pay- 
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master,  who  declared  he  was  the  only  person  that  could 
prove  the  acts  contained  in  the  letter,  was  prevented 
From  being  examined,  by  being  the  defendant  in  this 
action.  In  Borris  and  Ripley,'  there  a  Serjeant  was 
dismissed,  by  the  sentence  of  a  court  martial ;  an  action 
was  brought,  and  plaintiff  obtained  a  verdict  ;  there, 
however,  the  Court  set  aside  the  verdict,  on  the  ground 
that  they  had  no  jurisdiction,  and  it  was  not  founded,  in. 
point  of  law.  In  Burton  and  Thompson,  they  refused 
so  set  aside  a  verdict  had  for  the  defendant,  though  ma- 
nifestly contrary  to  the  evidence  ;  nor  is  there  any  one 
case  where  a  verdict  had  for  the  defendant,  in  an  action 
for  words,  was  set  aside  ;  but  whether  guilty  or  inno- 
cent, crime  or  no  crime,  yet  if  he  be  once  acquitted,  he 
shall  never  be  called  to  answer  it  again.  The  Articles 
of  War  are  a  great  and  comprehensive  code  ;  people 
voluntarily  enter  into  the  army,  and  therefore  they  can- 
not complain.  Clearly  the  words  are  highly  reprehen- 
sible.    What  can  tend  more  to  a  breach  of  the  peace, 

than  the  expression,   coward. 1  think  no  new  trial 

should  be  granted. 

Judge  Kelly, — The  question  here  for  the  Court  to  de- 
cide is  malice  5  it  is  that  which  constitutes  the  jet  of 
this  action  ;  if  the  words  be  not  spoken  maliciously, 
no  indictment  would  lie  ;  the  Jury,  and  not  the  Court, 
are  jo  try  the  malice  :  if  it  appeared  to  them  that  the 
letters  were  wrote  merely  for  the  purpose  of  bringing 
him  to  trial,  an  action  does  not  lie.  To  me  it  appeared 
that  the  letter  was  the  result  of  private  malice  5  to  have 
originated  from  a  quarrel  which  had  taken  place  between 
them  at  the  head  of  the  Roxbourgh  regiment,  before  the 
commanding  officer  ;  forgiveness  to  the  injured  belongs  % 
he  who  does  the  wrong,  never  forgives  ;  hie  forced  him 
to  quit  the  regiment  \  he  deprived  a  young  man  of  per- 
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haps  his  only  means  of  subsistence ;  to  such  a  length 
did  he  carry  his  malice,  as  to  declare  he  would  publish 
it  to  the  world.  I  told  them  they  ought  to  find  a  verdict 
for  the  plaintiff,  but  left  the  damages  to  their  own  dis- 
cretion. If  a  verdict  be  had  contrary  to  the  opinion  of 
the  Judge,  in  point  of  law,  it  is  a  sufficient  reason  for 
setting  it  aside  ;  but  if,  in  point  of  fact,  and  this  was 
merely  a  fact,  though  contrary  to  my  opinion,  yet  it 
should  not  now  be  disturbed. 

Judge  Finucane. —This  verdict  is  not  now  to  be  disturb- 
An  opinion,  not  founded  in  malice,  is  not  actionable  ; 
in  my  opinion,  this  action  deserves  encouragement.  If 
any  gentleman  of  the  army,  instead  of  seeking  private 
revenge,  appeals  to  the  laws  of  his  country,  in  my  opi- 
nion he  ought  to  be  favourably  received.  Words  spo- 
ken, as  Counsel,  in  a  Court  of  Judicature,  and  applicable 
to  the  subject,  are  not  actionable  ;  there  was  evidence 

that    the  words  were   so    spoken. The  jury    have 

taken  the  whole  into  their  consideration  ;  the  letters 
themselves  shew  they  were  intended  for  prosecution  ; 
they  are  not  addressed  to  any  one  individual,  but  to  the 
commanding  Officer,  in  his  official  capacity;  the  jury 
are  the  proper  judges  to  decide  whether  there  was  malice 
or  not.  If  a  slanderous  or  false  charge  be  in  the  plead- 
ings, the  Court  may  correct  it  ;  but  it  is  not  the  subject 
of  an  action.  In  Lord  Cromwell's  case,  the  defendant 
put  the  justification  on  the  record  •,  he  denied  he  spoki; 
the  words  in  the  sense  the  plaintiff  had  declared  against 
him,  and  did  not  introduce  new  matter.  The  judgment 
there  was  reversed ;  finally  settling  that  a  justification 
might  be  put  on  the  record,  shewing  lie  spoke  the  words 
in  a  different  sense,  and  that  it  was  not  necessary  to 
shew  the  time.  If  the  plaintiff  here  had  applied  for  a 
aourt  martial,  and  it  had  been    refused  him,  or  he  had 
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been  acquitted,  it  would  have  been  the  duty  of  thig 
Court  to  have  received  him  with  favour  ^  and  they  would 
then  have  set  aside  the  verdict. 

Judge  Fox. [He   had   taken   his  seat  this  Term,, 

January,     1.801,  in  the   place  ©f  Mr.   Justice  Crook* 

shank,  who  had  resigned.] Whether   these  letters 

(said  his  Lordship)  were  wrote  as  a  charge,  or  from  ma- 
lice, it  was  for  the  jury  to  decide.  Here  the  conduct  of 
the  jury  is  unimpeaclied  ;  we  have  no  right  to  set  aside 
this  charge,  as  illegal,  or  that  the  trial  was  unfair,  or 
that  further  evidence  will  be  produced;  and  notwith- 
standing the  apparent  malignity  on  the  face  of  the  letter^ 
still  they  were  only  evidence  to  go  to  a  jury. 
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Patrick  Martin,  Lessee  of  Charles  Harden^ 
Edward  Beatty,  John  Middleton  Scott,  a 
Minor,  by  William  Henry  and  Brabazon 
INoble,    his  Guardians, 

Against   Elenor  Kehoe. 

John  Bali  and  A  HIS  case  came  before  the  Court,  upon  a  poin^ 
ta£Ta  lease  for  saved.  It  was  an  ejectment  upon  the  title,  brought  on 
wewabie  fofe"  lftree  several  demises,  for  the  recovery  of  the  town  and, 
ever,  from  the    ianf]s  0f  Ballyminor,  Chartertown,   and  Couterland.— ■» 

owner  or  the  *  >>■'  '  ' 

fee,  and  mort- 
gages this  lease  to  Malaga  Kelly.  This  lease  becomes  vested  in  one  Lefebuere,  and  Lefebuere 
takes  a  new  lease  from  the  then  owner  of  the  fee,  and.  mortgaged  it ;  and  Kane,  the  owner 
of  the  fee,  receives  rent  from  one  Green  j  Green  lets  to  the  defendant  j  Lefebuere's  agent 
also  received  rent  from  Green  ;  Lefebuere's  lease  becomes  vested,  by  mesne  assignments,  in 
one  of  the  lessors  of  the  plaintiff;  and,  in  one  of  those  assignments,  the  original  mortgage 
to  Kelly  is  recked.  The  Court  of  opinion  that  it  was  not/ necessary  to  shew  this  mortgage 
satisfied,  that  Lefebuere,  by  taking  out  a  new  lease  from  the"  owner 'of  the  fee,  got  rid  ofal! 
prior  incumbrances,  at  least  in  a  Court  of  Law  ;  though  Judge  Dowries  was  clearly  of  opinion 

they  were  liable  to  it  in  a  Court  of  Equity. Quere,  When  there'is^a  privity  of  estate  be« 

tween  the  plaintiffs  and  defendants,  is  the  defendant  estopped  from  controverting  the  plain= 
tiff'*  title  ? 
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The  fee  was  vested  in  Lord  Ross  ;  and  being  so  seized* 
he  made  a  lease  for  three  lives,  renewable  for  ever,  to 
one  John  Ball  and  John  Martin,  about  forty  years  ago. 
One  Kane  obtained  a  conveyance  of  Lord  Ross's  inte- 
rest. Martin's  interest  becomes  vested  by  mesne  assign- 
ments, or  by  descent,  in  one  Lefebuere  ;  Kane  receives 
rent  from  one  John  Green  ;  Green,  in  possession,  let 
to  one  Kehoe,  (under  whom  the  defendant  claims)  as 
his  under-tenant,  21st  Sept.  1776  ;  John  Lefebuere  takes 
a  new  lease  for  years,  renewable  for  ever,  from  Kane, 
the  then  owner  of  the  fee,  1778.  Lefebuere  mortgages 
those  lands  to  Brabazon  Noble,  18th  Oct.  1781.  There 
appears  a  receipt  of  one  Fox,  given,  as  agent  to  John 
Lefebuere,  to  one  John  Green,  the  tenant  in  possession, 
2d  July,  1784.  Lefebuere  conveys  to  Robert  Warren 
his  interest ;  Warren  mortgages  to  Noble,  4th  Sept. 
1788.  John  Lefebuere  conveys  his  equity  of  redemption 
to  Brabazon  Noble ;  and  this  conveyance  is  endorsed, 
"  The  conveyance  of  the  equity  of  redemption  in  those 
lands  from  Robert  Warren  to  Brabazon  Noble."  13th 
Sept.  1788,  John  Lefebuere  assigns  a  mortgage,  &c.  to 
Brabazon  Noble.  This  deed  recites  a  mortgage  of  those 
lands  to  one  Malachy  Kelly,  which  had  been  made  by 
the  original  lessee's  bill  and  Martin's  of  the  old  lease, 
and  shortly  after  its  creation.  15th  April,  1791,  Bra- 
bazon Noble  conveys  his  title,  &c.  to  John  Middletori 
Scott,  the  father  of  the  lessor  of  plaintiff,  who  died, 
leaving  the  lessor  of  plaintiff,  his  eldest  son,  and  heir  at 
law ; '  the  defendant  insisting  that  there  was  an  out- 
standing term  in  one  Malachy  Kelly,  so  that  the  legaj 
estate  is  not  in  the  plaintiff,  he  must  be  nonsuited. 
The  learned  Judge  over-ruled  the  point,  and  directed 
the  jury  to  find  for  the  plaintiff,  as  the  defendant  had 
jone  into  no  evidence ;  he,  however,  saved  the  point, 
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whether,  it  appearing  that  the  plaintiff,  or  those  unclet 
whom  he  claimed,  had  received  rent  from  the  defendant* 
or  those  under  whom   he  claimed,  he  was  not  stopped 
from  taking  advantage  of  the  legal  term  being  outstand- 
ing in  a  mortgagee.     The  plaintiff's  Counsel  now  ar- 
gued, that  here  there  was  a  receipt  of  rent  from  one 
Green,  under  whom  the  defendant  claimed  ;  that  even 
supposing  this  estate  was  not  in  plaintiff,  yet  they  were 
stopped  from  controverting  title  ;  but  there  was  no  oc- 
casion to  resort  to  this  principle  of  law  j  for  what  was 
the  recital — it  was,  that  there  was  a  mortgage  of  these 
lands  •,  it  did  not  state  what,  or  where  ;  it  was  a  mort- 
gage originally  created  by  the  original  lessees,  and  the 
recital  did  not  at  all  prove  it  was  now  in  existence  ;  that 
though  the  old  lease  was  subject   to   this  mortgage,  yet 
Lefebuere,  when  he,  in  Sept.  1776,  took  a   new  lease 
from  the  owner  of  the  fee,  he  got  rid  of  all  those  incum- 
brances.    At  that  time  the   old  legal  estate  must  have 
been  surrendered.     In  Barton  and  Pugat^  in  the  Term 
Papers,  it  is  established,  that  where  there  is  a  privity  of 
estate,  as  between  tenant  and  landlord,  the  defendant  is 
estopped  from  controverting   the  plaintiff's  title  ;    and 
what  would  the  defendant  gain  by  relying  on  this  out- 
standing term  ?    the  bare  advantage  of  having  it  left  to 
the  jury  to  presume  it ;  who  will  do  so,  though  the  Court 
cannot,  as  settled  in  the  case  of  Jones  and  Jones,  7  T.  R. 
47  ;  that  here  the  mortgagee  was  not  in  possession,  and 
therefore  the  term  must  be  presumed  satisfied. 

Mr.  Guinness,  contra,  insisted  that  that  was  insuffi- 
cient here,  to  shew  that  the  lessor  of  the  plaintiff  had 
iiot  the  legal  right  in  him  at  the  time  of  the  feigned  lease* 
True,  that  in  Bristow  and  Keogh,  it  is  laid  down,  that 
where  a  legal  term  for  years  is  created,  for  a  particular 
purpose,  if  it  be  satisfied^  it  shall  be  no  bar  to  a  reco* 
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?*ry ;  but  in  2  T.  R.  684,  it  is  expressly  laid  down 
that  an  unsatisfied  term  shall  not  be  presumed  surren- 
dered, but  may  be  set  up  as  a  defence ;  it  does  not 
appear  that  any  rent  was  paid  ;  nor  is  it  stated  on  the 
saved  point,  how  it  was  proved  that  the  defendant 
claimed  under  Green ;  it  might  be  on  the  hearing  and 
belief  of  a  witness,  giving  it  unasked,  that  the  deed  of 
the  4th  Sept.  1788,  was  merely  in  explanation  of  the 
deed  of  the  2d  of  July,  1784  •,  that  as  to  the  estoppel, 
this  case  was  clearly  distinguished  from  every  one  ori 
the  subject ;  for  here  it  appeared,  on  the  plaintiff's  own 
shewing*  that  there  was  an  outstanding  term,  and  the 
Court,  to  support  the  verdict,  must  decide  that  it  is 
its  duty  to  shut  its  eyes  upon  a  faet>  shewing  the  plain- 
tiff has  not  the  legal  estate. 

judge  Dowries* — Here  we  need  not  enter  into  the 
question  of  estopple  and  prhity,  for  Lefebuere,  by  taking 
a  new  lease  in  1776,  acquired  a  new  interest,  derived, 
from  the  original  source,  unshackled  of  all  incum- 
brances affecting  the  former  lease,  which  had  vested  itt 
him,  at  least  in  a  Court  of  Law,  though  I  am  clear  of 
opinion  this  new  lease  is  liable,  in  a  Court  of  Equity* 
to  all  the  former  incumbrances.. 
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Cdrtrf  will 
attach  whoever 
arrests  a  man 
on  the  same 
charge  from 
■which  he  was 
discharged  by 
this  Court  from 
confinement ; 
or  for  sending 
a  man  abroad, 
after  he  was 
served  with  an 
habeas  corpus. 

The  Court, 
however,  will 
discharge  him 
from  the  at- 
tachment, if  it 
appears  that 
he  acted  from 
mistake,  and 
mot  out  of  de- 
sign, and  that 
he  set  the  man 
at  liberty,  on 
bearing  of  it, 


King  versus  Merrick. 

HIS  was  a  motion  for  an  attachment  against  Ge- 
neral Merrick,  for  arresting  a  man  on  the  same  charge  £ 
he  had  been  in  custody,  and  from  which  he  was  dis- 
charged by  the  Court  of  King's  Bench.  This  man 
had  been  committed,  by  a  warrant,  bearing  date  in 
1799,  under  a  charge  of  illegal  practices.  He  was 
brought  up  by  habeas  corpus,  1 6th  March,  1 800,  and 
discharged  on  the  18th.  The  statute  warranting  his  de« 
tention  having  expired,  he  was  sent  by  General  Mer- 
rick into  the  country  •,  and,  from  a  conversation  witta 
him,  the  prisoner,  General  Merrick  must  have  known 
he  was  discharged  by  the  Court.  General  Johnson  had 
been  attached  last  term,  for  sending  a  man  to  Prussia, 
after  he  had  been  served  with  a  habeas  corpus.  The 
attachment  issued  ;  but  General  Merrick,  shewing  h 
was  through  mistake,  and  not  any  disrespect  to  this 
Court,  and  that  the  man  had  been  set  at  liberty,  on- 
hearing  of  his  having  been  discharged  by  this  Court,  he 
was  discharged  from  the  attachment. 


Court  will 
attach  an  attof- 
ney  for  defraud- 
ng  his  client, 
and  endeavour- 
ng  t  o  deceive 
the  Court  by  an 
equivocal  afiV 


Anonymous, 

ATTACHMENT  granted  against  an  Attorney,  for 
defrauding  his  client,  and  endeavouring  to  impose  upos* 
this  Court,  by  making,  an  equivocal  affidavit. 
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COMMON  PLEAS. 

Anonvmous. 

HE  question  in  this  case  was,  whether  the  year,  to  The  year  withia 

•  ,,        which  exeeu- 

be  computed  from  the  judgment,  was  to  be  recovered  by  #on  maybe 

.  ,    ,  .  ir  i  •    j      '  sued  out,  is  to 

months  and  days,  or  by  terms.     Here  there  was  a  judgr  be  reckoned  by 
ment  upon  Nihil's  judgment,  marked  a  year  and  a  day  ™a°'^  and  not 
after,  reckoning  by  months  \  but  within  it,  if  you  reckon  ^Sw  pieaS 
by   terms,  the  party  procured  the  officer  to  enter  an     ***£  court0  fo 
issuing  of  an  elegit,  and  had  it  regularly  continued  ;  it  the  law  of  the 
was  insisted  that  this   execution  was  regularly  taken      The  Court 

will  not  suffer 

out;  that   the  year,  in  this  Court,  (Com.  Ban.)  was  to  a  scire  facias  to 

■        .  "iii  7  »         ^i        issue  against  a 

be  by  terms,  and  not  by  days,  or  months ;  tnat  the  COnusee,  with- 
practice  of  the  Court,  though  it  controverts  the  general  Jaklng  to  serve 
law  of  the  land,  is  the  law  of  the  land  ;  and  they  cited  hi^etiSt 
Cromp.  341,  1  Str.  301,  to  shew  it  was  by  terms  they  <,nl7to*  s£ir? 

r  y  K     facias:  J.  Nul 

computed  the  year,  in  England.  tiel  record.   2. 

v  J      /  ■    °  #  Release.     3. 

Finncane  (Justice* ) — We  never  suffer  a  scire  facias  Payment. 

.  t       i  •  If  a  man  be 

to  issue  against  a  conusor,  without  undertaking  to  serve  kept  in  jail  un* 

,  .  „  i    '   der  an  execution 

him  personally.  sued  out  after 

It  was  contended,  by  Counsel,  that  this    rule   is  not  day^tiSeourt 
accurate;  that   it  is,  that  they  will  not  revive  a  judg-  ^/uagment 
ment   against  any  one  but  the  conusor,  without  a  per-  an.d,  executlor>j> 

&  J  •'  r  with  costs. 

sonal  service.  They  cited  the  case  in  %  Bur.  664*, 
where  a  defendant  having,  by  injunction,  delayed  the 
plaintiff  of  his  execution  above  a  year,  the  plaintiff  took 
out  execution,  without  reviving  the  judgment,  by  scire 
facias.  The  Court  refused  to  set  it  aside,  over-ruling 
the  case.  In  Strange,  301,  and  Dyer,  214,  execution 
on  a  judgment  by  default,  on  a  scire  facias,  in  debt,  is- 
sued a  year  and  a  day  after  the  judgment ;  the  defendant 
was  in  prison  on  another  cause,  when  the  exche^u^ 


issued.  The  Court,  on  his  being  brought  up,  by  hahm% 
corpus,  only  asked  him  as  to  his  identity  ;  and  he  hav- 
ing confessed  himself  to  be  the  same  person,  they  re- 
manded him  till  he  paid  the  debt>  though  it  was  a  yeap 
after  the  judgment  in  the  scire  facias.  There  are  but 
three  pleas  to  a  scire  facias,  nul  tiel  record,  release  and 
payment  3  Mod.  189,  a  party  may  be  taken  in  execu- 
tion any  time  after  taking  out  a  scire  facias.  Stat,  of 
West.  1,  giye  the  scire  facias,  1  Salk.  522. 

Court-— Set  aside  the  judgment  and  execution*  with 
liberty  to  plead  in  both  cases,  and  with  costs,  as  tlciey 
|iaye  kept  the  man  in  gaol. 


Morrison  and  John  Ruxtpn,    Esq. 
Plaintiffs, 


Right  Hon.  the  Earl  of  Meath  and  the  Hon. 
Peter  Metge, 

Defendants. 


Cote,  en  mo-  JJrJLOTION  to  amend  a  common  recovery,  by  iri« 

tirin,  refused  to  •  .         .  y  .        .  •        i  •       i 

amend  a  com-  serting  therein  a  denomination  omitted  in  the  recovery, 
by°lnseni)ftgra>  ^ut  which  passed  under  the  general  denominations  used 
*E*  wa°sT„.    ^  the  deed  leading  the  uses. 

eluded  under 

nomination  of~  Court — refused  to  do  so.  Had  the  denomination 
lead  the  uses  sought  to  be  inserted,  been  particularly  named  in  the 
tSriy^amed"  -eed  of  uses>  ^ey  sai(?  they  would  hav<3  amended  it. 

They  would 

Jiave  amended  it,  had  the  denomination  been  particularly  mentioned  or  named  in  the  d«e& 

leading'  the  uses0    <••'-■    >  ■■  .  •■  ........      .  -,,,*, 
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KING'S  BENCH. 


Anony- 


mous. 


N  a  writ  being  issued  and  signed  by  the  officer,      onawritbe- 
(then  Mr.  French)  it  is  carried  to  the  seal-keeper  of  ^s  issued,  ana 

S  '  ^  signed  by  the 

this  Court  (then  Mr.  Moore)  who  affixes  the  seal  to  it.    °.^er'  k  ls  car- 

v  J  '  ried  to  the  seaU 

If  any  attorney  brings  a  writ  so  signed  by  the  justice,    keeper  of  the 

.','•.  J  °„  .  to    .  J  J  '     Court,  who  then 

the  seal  is  put,  as  or  course,  to  it;  it  is  entered  in  a  affixes  the  seal 

book,  taken  from  a  docket,  signed  by  the  signing  of-  it.   The  seai- 

ficer.     It  is  a  rule  in  this  Court,  that  no  attorney  shall  t^puYthe  s°eaf 

practice  in  this  Court,  unless  he  leaves  his  name,  and  Spughthy* any 

place,  to  be  registered  in  a  book  kept  for  that  purpose ;  tornfy^a^fe 

and  no  officer  shall  receive  any  writ,  issued  from   or  ?nterf  th,e  wric 

.         *  in  a  book,  as 

signed  by  an  attorney,  if  not  so  registered.  t,ak^n  fro.m  a 

°  f  *\  °  docket,  signed 

by -the  signing 
officer,  and  given  to  him  by  the  attorney  who  signs  the  writ.    Bur*,  the  seal-keeper  is  not 
to  receive  any  writ  not  signed  by  an  attorney  of  the  Court,  whose  name,  and  place  of  abode, 
is  not  duly  registered,  pursuant  to  the  rule  of  this  Court. 
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Nixon  versus  Executor  of  Nixon. 
HIS  was  a  motion  to  set  aside  a  verdict  had  for 


Scire  facias, 
two  pleas  ;  1st, 

the  plaintiff,  upon  a  scire  facias.     To  this  scire  facias  Satisfaction,  by 

*  *       r  ■  **  an  execution. 

two  pleas  had  been  put  in :  1.  A  satisfaction  by  an  exe-  sdly.  ilea,  by 

4  *  payment ;  vei- 

cution.     2.  Payment.     It  was  moved,   on   the  ground   diet  for  phu'u- 
that  the  Attorney  for  the  defendant  had,  since  the  trial,   only  nominal, 

.  .  .  .  '   ,       .  as  to  damages ; 

got  into  his  possession  a  certain  paper  docket,  a  receipt,  but  carrying 
whereby  it  would  appear  nothing  was  due.  titling  the  party 

Mr.  Jameson    contended,   that    the    verdict  is  only  SSdgSSfJ 
nominal  for  damages  carrying  costs,   and  entitling  the  A  p(nv ,mnl  Ta* 

o  J      o  »  r>  granted,  on  the 

party  to  renew  his  judgment;  that  the  defendant's  at-  £rou"<J  that  the 

1        J  J      a  defendant  had 

(hither  evi- 
dence j  however,  as  it  was  his  own  neglect,  it  was  on  payment  of  cojts. 
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sorney  only  swore  he  had  it  not  in  bis  possession,  but 
did  not  take  on  him  to  swear  he  did  not  know  of  it  t 
that  it  was  only  stated  that  it  went  nearly  to  answer  the 
intent.  As  to  the  plea  of  the  execution,  true3  there 
was  contrary  swearing 5  but  that   was   for   the  jury  to 

decide. 

Court. — Let  there  be  a  new  trial ;  as,  if  the  docket* 
&c.  is  proved,  it  will  be  a  sufficient  acquittal  \  but  it 
must  be  on  payment  of  costs  up  to  this  day,  as  it  is 
granted  on  your  own  neglect. 


Lessee  of  Machiide  versus  Williamson. 

Ejectment  for     JjjJECTMENT  for  non-pavment  of  rent.     The  sta« 

non-payment  of  __  L     "■ 

rent.  Judgment,  tute  giving  this  remedy  requires,  in  all  cases   of  ]udo> 

by  consent,  on  &         °  J         \  J       & 

condition  to        nient  by  derault,  an  affidavit  of  a  year's  rent  being  due. 

stay  execution       „,,,  .  „  '    .     - 

for  some  1  ins  was  a  case  or  a  judgment  by  consent;  and  the  ob- 

davit  ascertain-  jection  was  not  to  the  judgment,  but  to  the  subsequent 
Sfrsuanrtjthe  proceedings,  i.  e.  the  ascertaining  the  rent,  which,  the 
wasemadeCpur3-'  defendant  contended,  was  irregularly  obtained.  The 
&uant  to  the        Court  are  bound  to  ascertain   the  rent,  to  the  time  of- 

order  or  the  <       >    • 

Court,  which     bringing  the  ejectment.     The  order  here  is,  to  ascertain 

directed  the  ■      -    &     o   ,  J.  .  ■» 

rent  due,  to  be 

ascertained  to   =£130,  without  saying,  that  was  a  year,  or  half  a  year's  rent3  lield  to  be  a 

sufficient  ascertainment  within  the  statute. 

If  it  te  tried,  it  is  the  province  of  the  jury  to  ascertain  the  rent. 

If  judgment  be  by  consent,    or  default,  it  -is  the  province  of  the  Court  to   ascertain  the 
rent. 

It  is  not  now  necessary  that  the  affidavit  ascertaining  the  rent,  be  made  by  the  lessor  of. 
the  plaintiff  himself. 

After  the  six  months   are  elapsed,  there  is  no  remedy  but  a  court  of  error, 

Offer,  or  tender  of  payment,  within  the  six  months,  is  no  defence  at  the  common  law: 
but  the  lease  is  forfeited. 

A  Court  of  Equity,  or  of  Law,  will  not  restore  the  possession,  except  the  rent,  up  t$ 
the  day,  be  paid. 

It  is  necessary  to  apply  to  the  Court  of,  King's  Bench  for  leave  to  issue  the  habere,;  in  the 
Common  Pleas .  the  officer  does  it   on  the  production  of  the  affidavit. 

If  the  proceedings  in  an  ejectment  for  non  payment  of  rent,  be  irregular  and  void,  the 
tenant  can  recover  the  premises  in   an  ejectment  on  the  title. 

An  ejectment  for  non-payment  of  rent  may  be  brought  where  there  is  more  than  a  year5| 
rent  due. 

If  an  attorney,  plaintiff,  or  defendant,  makes  a  motion,  contrary  to  the  rule  and  practice 
«f  the  Court,  it  shall  be  refused,  with  full  costs  j  as  he  must  be  presumed  connussBt  ©£. 
them,  ■    ■  ■,'•,-•  »         -    - 
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tile. tent  due  to  £130,  which  includes  £4*3  15s.  which, 
had  incurred  since  serving  the  ejectment.  There  wast 
only  «j£87  due  at  the  time  of  serving  the  ejectment,  and 
the  party,  on  paying  that  sum,  has  a  right  to  be  restored 
to  his  former  estate.  The  jury,  when  the  ejectment  is 
tried,  is  to  ascertain  the  rent  in  arrear  ;  if  there  is  no 
trial,  it  is"  the  province  of  the  Court  then  to  ascertain 
it.  Here  the  order  of  the  Court  is,  to  ascertain  the  rent 
to  <?£130,  but  does  not  say  how  much  is  due,  whether  a 
year's  rent,  'half  a  year,  &c.  The  distinction  is,  a 
Court  of  Equity  will  not  restore  the  possession,  withoul 
payment  up  to  the  day  of  the  ascertainment. 

Lord  Kilwarden.—I  recollect,   when  I  was  called  to 
the  bar,  being  much  struck  with  your  observation  ;  but 
on  inquiry,  found  the  practice  to  be,  that  the  Court  of 
Law  would  not  restore  the  possession,  without  the  rent 
being  paid  up  to  the  time  of  ascertainment* 

Mr.  Ball,  contra. — This  ejectment  was  served  this 
time  twelvemonths,  to  recover  a  year's  rent,  due  on  the 
1st  of  March,  1799,  amounting  to  <£87  ;  it  was  served 
on  a  Mr.  Williamson.  He  took  defence ;  but  finding 
the  rent  was  due,  he  gave  a  consent  for  judgment,  with 
a  stay  of  execution  till  the  6th  of  May.  Application  was 
made  to  him  to  pay  the  rent  and  costs.  It  has  been 
made  a  question,  whether  it  was  necessary  for  the  lessor 
of  plaintiff  to  make  an  affidavit,  ascertaining  the  rent  ; 
for  the  affidavit  states  not  only  that  a  year's  rent  v/as 
due,  and  the  day  on  which  it  became  due,  but  also  the 
rent  accruing  due  since  ;  so  that  though  it  may  be  a 
doubtful  matter,  if  we  were  driven  to  our  argument  upon 
the  statute,  yet  as  a  year's  rent  is  here. ascertained,  we 
are  within  the  statute.  Here  the  six  months  given  by 
the  statute  have  elapsed  ;  there  is  now  no  remedy  left, 
but  a  writ  of  error,  till  the  rent  due  is  ascertained.,  b/ 
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©frier  of  Court  j  no  time  remains  under  the  stat.  4  G.  1* 
c.  5  ;  if  the  plaintiff  is  irregular  in  the  ascertaining,  &c« 
or  other  process,  let  the  defendant  bring  his  ejectment 
on  the  title.  In  the  case  of  Lord  Kinnaird  and  Supple* 
in  the  Exchequer  Chamber,  before  Lord  LifFord,  Lord 
Chancellor,  Lord  Chief  Justices  Carleton  and  Clonmel* 
the  Court  determined,  that  an  offer  of  the  rent  within 
the  six  months,  is  no  defence  at  common  l#w,  but  that 
the  lease  is  forfeited. 

Chief  Justice  Kilwarden.—^The  words  of  the  statute 
are,  one  year ;  yet  has  it  been  the  uniform  practice,  to* 
bring  an  ejectment,  though  more  than  a  year's  rent  bo 
due. 

Mr.  Bait.— The  statute  directs  the  rent  to  be  ascer-* 
tained  by  order  of  Court ;  it  has  been  done  so.  In  the 
Court  of  Common  Pleas,  the  practice  of  the  Court  is 
different  *,  they  ascertain  the  rent  up  to  the  time  of 
bringing  the  ejectment.  This  application  is  made  six- 
teen days  after  the  six  months  expire  ;  he  refuses  to> 
pay  it,  though  applied  to  5  it  does  not  appear  that  an 
order  is  necessary  ;  in  Com.  Ban.  there  is  no  order  £ 
they  produce  the  affidavit  to  the  officer,  and  he  issues 
the  habere.  In  the  Exchequer,  they  are  entered  the 
same  way*  Several  entries  were  read  ;  and  they  were 
all  entered  in  the  same  way  with  this,  both  in  the  Knig's 
Bench,  Common  Pleas,  and  Exchequer. 

Judge  Dowries. — If  you  are  right,  the  proceedings 
are  all  void,  and  you  can  bring  your  ejectment  on  the 
title.  I  will  not  relieve  you  summarily,  after  you  have 
lain  by  two  terms  * 

Chief  Justice.*— Refuse  the  motion,  with  full  costs  \  it 
is  made  by  a  practising  attorney  5  I  never  heard  a  more 
unconscionable  motion.  It  appears  there  was  a  year 
and  %  half  *s  rent  due j  he  gives  judgment,  by  consent* 


and  applies  to  set  it  aside  j  because,  says  lie,  we  have  hot 
ascertained  the  rent,"  ancf  the  defendant  is  not  bound* 
In  our  opinion  ft  is  sufficiently  ascertained  y  and  though 
more  than  a  year's  rent "is  ascertained,  yet  is  it  good* 
Besides,  this  is  the  mode  adopted,  and  in  practice  in  all 
the  Courts,  for  ascertaining  the  rent  5  he  has  his  writ 
of  error,  or  he  can  bring-  an  ejectment,  to  try  the  ques- 
tion $  he  is  an  attorney  of  this  Court,  and  should  have 
known  the  practice.    Refuse  it,  with  full  costs* 


Baldwin  versus  Manucaptors  of  Burchall. 


HIS  wa    a  scire  facias^  brought  against  bail  given     Error  from  a 

1       mi     1     i   judgment  for 

in  a  writ  of  error.     It  stated  a  recovery,  in  the  Iholsel  £i§  is.  2d.  in 
Court,  in  the  city  of  Cork,  before  the  Mayor,   against  court  of  Cork, 
Thomas  Burchall,  in  1797,  and  ^'10  adjudged  as  well  tLUCourtof 
for  the  damages,   in  a  certain  plea  of  trespass  on  the  Bafi8given"th'at 
case,   as  for  his  costs,  &c.     That  Burchall  brought  a  error^woui^not 

pay  the  debt, 
they  would,  if  judgment  was  affirmed;  and  also,  that  the  plaintiff  would  prosecute  the 
writ  of  error  with  effect.  I  he  record  was  removed  by  this"  writ  of  error,  and  this  recog- 
nizance in  error  was  removed  also  by  a  certiorari.  The  judgment  below  was  affirmed, 
and  a  scire  facias  was  sued  out  against  the  bail,  in  error,  to  shew  cause  why  execution, 
should  not  be  sued  out  against  them  on  their  recognizance  in  error.  It  stated  the  judg- 
ment and  affirmance,  and  the  recognizance,  in  error.  To  this  there  were  two  pieas ; 
1.  That  the  plaintiff  was  satisfied  of  his  debt,  by  having  sued  out  a  ca-  sa,  and  having 
had  the  plaintiff  in  execution.  The  plaintiff  in  the  scire  facias  replied,  denying  that 
any  such  ca.  sa  had  issued,  and  traversed  that  the  said  damages  and  costs  had  been  paid, 
or  satisfied,  in  manner  and  form  as  pleaded;  and  this  they  were  ready  to  verify.  De- 
fendants, in  the  scire  facias,  put  in  a  special  demurrer  to  this  replication.  The  second 
plea  was  the  same  as  the  first,  omitting  the  part  that  stated  that  the  plaintiff  had  been 
.satisfied  of  his  debt.  To  this  plea,  the  plaintiff  in  the  scire  facias  put  in  a  general  de- 
murrer. The  Court  quashed  the  scire  facias,  because  it  did  not  shew  how  the  recogni- 
zance came  into  this  Court;  so  that  they  knew  not  how,  or  where,  to  award  execution. 

If  a  writ  of  error  removes  the  record  and  recognizance,  it  becomes  a  record  of  the 
Court,  and  they  may  award  execution  generally.  But  if  it  be  by  Certiorari,  it  is  not  a 
record  of  the  Court,  and  the  Court,  in  this  case,  can  only  award  execution,  according  to 
the  jurisdiction  of  the  inferior  Court. 

Quaere,  is  the  suing  out  a  ca.  sa.  and  the  having  the  party  in  execution,  a  discharge  ta 
bail,  in  error  ? 

Ino  bail  is  necessary  till  the  debt  js  ascertained. 

By  the  20th  of  Geo.  3,  if  the  debt  be  above  £5t  the  person  removing  it,  need  not  enter 
into  any  recognizance. 
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writ  of  qyyoy  on  this  judgment*  returnable  into  '•■mm 
Court ;  and  the  record  was  accordingly  removed.  Its' 
1798,  the  judgment  wag  affirmed  here  In  1797, 
Burchall,  the  defendant  below,  with  the  defendants  here, 
Iiis  manucaptors,  entered  into  a  recognizance,  in  £102, 
that  Burchall  should  prosecute  said  writ  of  error,  and 
to  pay  the  judgment  and  costs,  if  it  should  be  affirmed. 
Burchall  did  not  prosecute  this  writ  with  effect  j  £1% 
Is.  2d*  was  the  sum  received  against  Burchall,  the  de° 
fendant  below,  by  default.  To  this  scire  facias  tv^o  pleas 
in  bar  were  pleaded  :  first,  that  after  the  judgment  of 
affirmance*  and  before  suing  out  any  scire  facias,  on  the 
6th  July,  1798,  the  plaintiff  had  sued  out  a  writ  of  ca.  sa. 
against  Thomas- Burchall,  directed  to  the  Sheriffs.  The 
plea  averred  that  it  was  delivered  to  the  Sheriff;  and  ira 
efonsequenee  thereof,  he,  on  the  13th  July^  1798,  took 
the  body  of  Burchall,  the  defendant  below,  and  detained 
him  tiH  the  14th  April,  1800;  whereby  the  debt  wag 
satisfied.  The  second  plea  was  the  same  with  the  first, 
except  that  it  omitted  that  part  relative  to  the  satisfac- 
tion. To  the  first  plea  there  was  a  replication,  denying 
that  any  such  writ  of  ca>  sa.  had  issued,  and  concluding 
with  a  traverse  that  said  damages  and' costs  have  been 
satisfied  in  manner  and  form  aforesaid,  and  a  verifica- 
tion, &c.  Ta  this  replication  the  defendants  put  in  a 
special  demurrer.  To  the  second:  plea  in  bar^  (omitting 
the  satisfaction)  there  wasi  a  general  demurrer  put  in. 
The  10th  Gar.  1,  cap.  8,  sect.  3,  to  prevent  vexatious 
suits  in  error,  provides  that  no  writ  of  error  shall  be  a 
supersedeas  to  any  execution,  &c.  unless  the  plaintiff  m 
error  shall  enter  into  a  recognizance,  conditioned  for 
the  payment  of  the  costs,  damages,  or  original  debt* 
ascertained  by  the  first  judgment ;  but  also  to  prosecute 
said  writ  of  error  with  effect.    This  act>  in  expressi@% 
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ttxtends  only  to  the  three  Courts  of  Record,  King58 
Bench,  Common  Pleas,  and  Exchequer.  In  support 
©f  the  scire  facias,  it  was  observed,  that  the  bail  have 
not  here  pleaded  performance  of  the  condition,  but 
Jiave  admitted  the  nonperformance  of  it ;  and  as  an 
excuse,  say,  that  the  original  debtor  was  detained  till 
satisfied.  The  second  plea  omits  the  averment  of  the  debt 
being  satisfied ;  so  that  the  only  question  for  the  Court 
to  decide,  is  as  to  the  sufficiency  of  this  plea.  The  sum 
recovered  in  the  Court  below  was  the  sum  adjudged  on 
affirmance  ;  it  resolves  Itself  into  a  simple  proposition* 
whether  the  suing  out  a  C2t.su.  and  an  arrest  thereon  of 
the  principal,  is  such  a  satisfaction  to  the  creditor,  as 
shall  discharge  their  bail  from  the  recognizance.  Now, 
the  bail  cannot  be  in  a  better  situation  or  condition  by 
this  arrest,  than  if  they  had  themselves  surrendered  him§ 
but  in  a  variety  of  cases  it  has  been  determined,  that  bail 
in  error  cannot  surrender  their  principal,  in  discharge 
of  their  bail;  for,  by  the  statute,  they  are  bound  to*pay 
the  debt.  Cro.  Jac.  402*  3  Mod.  87,  12  Mod.  W? 
Term  Rep.  624*. 

Chief  Justice* — No  bail  is  necessary  where  the  sum  due 
is  not  ascertained  ;  for  the  subjecEshall  not  lose  his  li=? 
berty,  on  such  uncertainty  5  but  aner  judgment  on  error, 
the  sum  is  known,  '  * 

Counsel  continued.  In  Cro.  Jac.  338,  it  is  laid  down, 
if  two  be  bound  in  a  bond,  and  one  is  taken,  he  may 
take  the  other,  till  he  is -satisfied  *,  for  till  he  is  satisfied, 
the  parties  are  liable.  In  our  case,  they  are  both  bound 
for  the  whole  sum.  The  bond  was  forfeited,  on  the 
plaintiff  in  error  not  prosecuting  his  writ  of  error  with 
effect.  5  Co.  56,  the  body  being  taken,  is  no  satis- 
faction of  the  debt.  2  Mod.  3tf  2,  if  one  be  bail  for  se-» 
veral  persons,  and  the  plain tiif  takes  one  of  the  prinxiy 
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jpiot  satisfied  of  the  debt.  ■■  -Cro.  Jac.  549,  it  is  not  suffi- 
cient, in  a  scire 'facias ,  &c,  to  shew  a  judgment  and  ex- 
excution,  but  you  must  ako  shew  a  satisfaction.    J  Ven. 
315,  if  one  has  execution  against  the  principal,  he  may 
also  have  it  against  the  bail ;  and  the  contrary  doctrine 
laid  down  in  1  Rolle,  897,  is  over-ruled.  2  S.  J.Jones,  72. 
Contra,  it  was  argued,  that  the  plaintiff  below  obtain- 
ed judgment,  removed,    by   a  writ  of  error,  into  this 
Court.     Before  the  removal,  a  recognizance  was  entered 
into,  that  if  Burchall  did  not  pay,  they  would  ;  and  a 
scire  facias  was  now  sued  out,  calling  on    them  to  shew 
cause  why  execution  should  not  be  had  against  them. 
There  is  no  statute  to  support  this  scire  facias.  10  Car.  1 
applies  only  to  where  judgment  is  given  in  the  superior 
Courts.     Another  statute  appears,  ttie  J  9th  and  20th 
Geo.  3,  c.  38,  sect.  6,  declaring,  that  no  writ  of  error 
shall  be  a  supersedeas,  where  the, damages  are  under  51. 
unless  a  recognizance  be  entered  into.  They  have  plead- 
ed what  is   a  satisfaction  to  the  creditor  himself  j  it  is 
Impossible  for  them  to  tell  whether  he  was  detained  or 
not,  or  whether  the  ca.  sa.  was  returned-     Counsel  con- 
tended, that  the  taking  in  execution,  and  the  charging 
in  execution,  is  a  discharge  of  the  debt ;  for  if  a  party 
takes  an  execution  against  the  person,  he  shall  not  have 
an  inferior  kind  5  if  he  had  died,  it  would  have  been  a 
satisfaction.     In  Hob.  53,  Foster  .p.  Jackson,  scire  facias 
against  defendant,  as  executor  of  testator,  who  dietl  in 
execution  of  a  judgment:  debt,  and  held  that  the  admi- 
nistrator's executors,  &c    were  discharged.     In  Lutw. 
404,  Sparks  ■#. Fole,  determined,  if  the  principal  is  once 
jn  execution,  tjie  bail  are  discharged  ;  and  therefore  im- 
pertinent to  plead  that   the  principal  was  taken,  and 
continued  in  execution  till  discharged  by  the  plaintiff, 
pals  in  execution,  he  may  resort  to  the  bail ;  for  he  is 
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$  Brooke,  143,  if  a  defendant  be  in  execution  on  a  ca.  sq« 
he  cannot  have  afi.fa.  against  his  goods ;  for  their  ex- 
ecution is  discharged.     4  T.  R.  825,  defendant  accepted 
the  bill   of  drawer  *,  the  holder   recovered   against  the 
drawer ;  the  party  who  had  him  in  execution  cannot  say 
he  was  not  satisfied.     2  Bl.  1236,  taking  in  execution  is 
a  satisfaction^     3  Wilson,  13,  taking  a  body  in  execu- 
tion is  the  same  thing  as   if  he  actually  paid  the  costs* 
8  T.  R.  123,  Going  z\  Cunningham,  plaintiff  a  bank- 
rupt; the  question  turned  upon  the  validity  of  the  peti- 
tioning creditor's  dejbt.  The  defendant  was  in  execution* 
and  this  creditor  petitioned  to  make  him    a  bankrupt  | 
held  not  to  support  it;  as,  by  having  him  in  execution, 
he  was  satisfied  of  his  debts.     Plaintiff  cannot  here  have 
judgment ;    there   are   two  material   objections  to  the 
scire  facias  $  the  recognizance  is- not  joint,   but  several ; 
now,    the  party  is  bound   to  state  the  recognizance ; 
strictly,  each  of  them  by  it  is  bound  by  himself  in  the 

sum  of  j£19   Is.  2d.  ;  but  the  execution  sought  against 
them  is  joint.     It  is  laid  down,  in  Butler's  Nisi  Prius^ 

that  a  joint  execution  cannot  be  sued  out  upon  a  several 
bond.       1    Wil.   98,    Barlow   v.    Evans,    scire  facias 
against   bail  in  error,  the  judgment  is  for  damages   re- 
covered,   according   to   the  form   of  the   recognizance 
aforesaid  ;  damages  are  not  surplusage.    Here  £19  Is  2d 
is  not  surplusage.     2  Ld.  Raym.  154-4,  Ken  el  v.  Oving- 
ton,  a  note,  jointly  and  severally  to  pay,  if  not  a  several 
promise,  it  will  not  support  an  assumpsit  so  kid  ;  se- 
condly, it  is  not  stated  in  the  spire  facias  how  the  recog- 
nizance came  into  your   Lordship's  court.     Records  of 
recognizace  before  our  Courts  come  in  by  certiorari ;  if 
they  had  stated  so  here,  it  would  have  been  bad,  a^they 
have  prayed  execution  generally.    When  a  recognizance 
comes  in  by  certiorari,  the   plaintiff  must   set  out  the 
limits  of  the  inferior  jurisdiction,  and  pray  execution 
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accordingly;  aliter,  if  removed  by  writ  of  error;  %$ 
|nust  shew  how  it  comes  into  Court,  that  the  Court  may 
see  he  can  have  the  execution  he  seeks.  1  Ld.  Rayra. 
210,  Gulleanev.  Hardy,  the  scire  facias  for  general  ex- 
ecution abated,  because.it  was  not  shewn  how  the  recog- 
nizance was  removed  into  Court ;  and  it  might  be  by 
certiorari,  which  would  not  do.  In  the  case  before  the 
Court,  that  the  writ  of  error  might  be  a  supersedeas*  as 
there  was  no  occasion  for  a  recognizance  at  all. 

It  was  further  argued,  that  it  was  necessary  that  it 
should  appear  how  the  judgment  was  removed  ;  for  if  it 
is  removed  by  certiorari,  this  Court  cannot  consider  it 
as  a  judgment  of  this  Court,  and  cannot  grant  execution 
generally  ;  if  it  be  removed  by  writ  of  error  into  the 
King's  Bench,  for  the  Court  to  examine  into  the  errors, 
if  any  there  be,  as  was  the  case  in  Guilliam  v.  Hardy,, 
this  Court  may  grant  execution,  but  a  scire  facias  there- 
on must  state  how  it  comes ;  here,  it  appears  it  was  by 
writ  of  error,  fhe  case  of  Guilliam >  and  Hardy  wa$ 
that  of  bail  to  the  action. 

Chief  Justice.— It  appears  to  me,  -from  the  19th  and 
20th  Geo.  3,  that  a  person  removing,  by  writ  of  error, 
tiny  judgment  above, 5£.  need  not  enter  into  any  recog- 
nizance, as  that  statute  necessarily  implies;  artd  so  ^ 
understand  is  tJje  uniform  practice. 

Counsel  for  Defendant. — The  case  in JSederfine,  21$, 
Herbert  and  Alcock,  judgment  in  Balaee  Court,  and  a 
writ  of  error  brought ;  record  and  recognizance  return- 
ed ;  judgment  affirmed ;  held  that  recognizance  was  well 
removed,  and  that  execution  should,  go  generally  ;  aliter  % 
had  it  been  by  certiorari* 

Chief  Justice — Here  the  scire  fqci&s  does  not  recite 
the  recognizance  ;  an  action  on  the  recognizance  would 
lave  been  better.    The  recognizance  was  not  removed^ 
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by  writ  of  error,  as  in  common  eases^  and,  on  invest 
ligation,  it  appears  it  was  not  so  removed.  We  cannot 
award  execution  on  it  %  your  best  way  would  be  to 
bring  an  action  on  the  recognizance. 

Judge  Downes.—Wheny  in  removing,  by  writ  of  errors 
the  record  and  recognizance  is  removed,  and  thereby 
become  a  record  of  this  Court,  execution  may  be* 
awarded  thereon. 

Chief  Justice. — The  writ  of  error  removed  the  re-» 
@ord  \  the  certiorari,  the  recognizance.  The  record  is 
in  court,  and  it  does  not  mention  any  thing  of  this  re* 
cognizance ;  it  speaks  merely  of  the  bail  to  the  action^ 
but  not  to  the  writ  of  error. 

The  scire  facias  was  accordingly  quashed. 


King  Versus  Going,  White^  and  Magrath* 

\^>  OOK  OT WAY,  a  magistrate  for  the  County  of    ^  magistrate* 
Tipperary,  for  upwards  of  twenty-six  years,  and  cap-  certiorarrby 
tain  of  the  Castle  Otway  yeomanry,  had  found,  on  the  returning  the 

J   *  J  conviction,  they 

lands  of  Magrath,  &c.  a  certain  number  of  trees  cut  win  be  attached. 

c        y  .  A  conviction 

for  the  making  of  pikes,  and  had  taken  up  Magratfo  under  the  tim- 

,     ,  I  ■•'-■>.   i         ,  -i  ber  Act  (tor 

and  others  \  tney  were  tried  at  the  sessions,  and  con*  cutting  trees  for 

victed  on  the  sole  evidence  of   the  informer  \   and   a  qSld!  if  it 

motion  was*  made  for  a  certiorari  to  remove  those  con*  ?™|a«?JLa*i.? 

yictions.    There  had  been  two  men,  of  the  name  of 

Glenings,  some  time  before  found  guilty  of  treasonable  inf°rmer- 

°  q         J  Persons  con- 

practices,  on  the  evidence  of  the  Howes,  and  Goinp  vJcted  under 

a    this  act,  were 
•  forced  to  enter 

into  a  recognizance  that  no  more  trees,  cut  for  pikes,  should  be  found  on  their  lands,  the 
recognizance  is  illegal.  An  information  will  be  granted  against  a  magistrate  who  does  not 
return"  examinations  taken  by  him  to  the  assizes,  unless  the  leave  of  the  going  Judge  of  As- 
size be  obtained  for  that  purpose  — — A  magistrate  knowing  the  hand-writing  of  another  ma- 
gistate  to  the  informations,  may  grant  a  warrant  thereon.— —An  information  will   be  grant- 

«d  for.  withdrawing  prisoners,  out  on  bail,  from  abiding  their  trial. An  information  will 

be  granted  for  offering  to  drop  proceedings  on  a  certiorari,  if  a  pardon  was  granted  to  two 
men  convicted  of  treasonable  practices  If.  it  appears  to  the  Court  that  an  information  la 
applied  to  from  malice,  it  will  be  refused,  though  otherwise  the  Fact*  would  warrant  th« 
granting  it. 


took  place  Ofi 
the   sole  evi- 
dence of  the 


wrote  a  letter  to  Otway,  offering  to  drop  tHe 
ings  by  certiorari,  if  these  men  were  released  or  par- 
doned. Going  had  given  evidence  against  the  character 
of  the  Howes,  and  had  gone  so  far  as  to  have  informa- 
tions for  perjury  sworn  against  them  \  he  sent  the  infor- 
mations to  White,  who,  knowing  Mr.  Going's  hand- 
writing, granted  a  warrant  thereon.  This  was  the 
only  charge  against  Mr.  White ';  and  on  its  appearing 
to  be  the  usual  course,  the  application  for  informations 
was  dropped,  as  to  him.  It  was"  charged  also  against 
Mr.  Going,  that  he  had  hot  returned  these  informations 
which  had  been  sent  back  to  him  by  White,  and  that 
initead  of  prosecuting  the  Howes,  he  had  purloined  them 
away  ;  that  they  could  not  be  prosecuted  at  the  assizes, 
on  these  three  grounds  ;  a  conditional  order  was  obtain- 
ed for  an  information ;  the  Court  thinking,  that  though 
Mr.  Going  might  account  for  every  thing  satisfactorily, 
yet  still  as  there  was  a  positive  charge,  they  put  it  in  a 
state  of  investigation.  As  to  the  last  charge,  he  shewed 
that  the  Howes  had  voluntarily  come  to  him  to  confess 
their  perjury  ;  that  he  was  from  home,  in  the  county  of 
Clare,  and  they  came  there  to  him ;  that  finding  high 
characters  implicated  with  them,  he  applied  to  Mr. 
Justice  Day,  the  going  Judge  of  Assize,  for  leave  not 
to  return  the  informations,  which  was  granted;  that 
as  to  the  offer  of  the  composition,  it  wras  because  he 
thought  the  Glenings  were  innocent ;  he  therefore  made 
their  pardon  a  preliminary.  The  Court  were  of  opinion, 
this  application  was  founded  in  malice,  and  refused  to 
make  the  rule  of  the  information  absolute ;  and  the  cer- 
tiorari having  removed  the  convictions,  which,  it  ap- 
peared, were  upon  the  sole  evidence  of  the  informer, 
and  that  the  prisoners  had  been  forced  to  enter  into  a 
recognizance  that  no  timber  cut#  &c  should  ever  he 
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found  on  their  lands,  the  convictions  were  quashed  5 
and  these  men,  thirteen  in  number,  brought  their  action 
against  the  Magistrates.  The  cause  came  on  to  be  tried 
at  the  Summer  assizes  of  1801,  and  Baron  George  there 
thinking  that  Mr.  Otway  and  Mr.  Heron  had  acted 
with  intent  to  preserve  the  peace  of  the  country,  they 
were  protected  by  the  Indemnity  Act,  and  verdicts  were 
had  for  the  defendant. 


King  versus  Sir  Henry  Browne  Hayes. 
A.  Miss  Mary  Pike,  an  heiress,  had  sworn  informa-  made  ft  a  capt 

*  ...  c  r       mi       ..  .   .  tal  offence  to  at-=> 

tion  against  the  prisoner,  ror  a  forcible  attempt  to  carry  tempt  forcibiy 
her  off,  with  intent  to  compel  her  to  marry  him,  which,  hdre^wkMn* 
by  an  act  of  Parliament,  is  made  a  capital  felony.     He  ^^l^X 
was  outlawed,  and  a  writ  of  error,  by  permission  of  the  informations 

'  '      *   r  were  sworn  for 

such  an  attempt, 
in  the  city  of  Cork.  The  indictment  was  found  ;  the  prisoner  absconds.  The  indictment 
is  removed  by  certiorari,  into  the  Court  of  King's  Bench,  in  order  to  have  process  of  out- 
lawry on  it ;  which  accordingly  is  had0  The  prisoner  surrenders,  and  obtains  permission  tcp 
bring  a  writ  of  error  to  reverse  it;  which  is  accordingly  done,  and  errors  in  law,  and  in 
fact,  assigned.  The  error  in  fact  assigned,  was,  that  the  prisoner  was  abroad  at  the  time 
of  the  proclamations.  The  Attorney  General  confessed  the  error  in  part,  and  the  judgment 
of  outlawry  was  reversed.  The  prisoner  was  then  ordered  to  plead  instanter,  which  he 
did,  not  guilty,  and  put  himself  upon  his  country.  He  then  moved  to  be  remitted,  with 
the  record,  to  Cork,  in  order  to  be  tried  at  the  next  ensuing  assizes.  The  prosecutrix  op- 
posed, and  moved  the  Court  to  appoint  a  day ;  and  for  a  trial  at  bar.  If  the  King  prosecutes 
in  his  royal  person,  a  trial  at  bar  is  his  right.  If  the  prosecution  is  not  the  King's, 
then  there  must  be  grounds  laid  before  the  Court,  to  induce  them  to  grant  such  a  trial. 
And  the  dread  of  the  prosecutrix,  that  she  and  her  witnesses  will  be  murdered,  is  not  suf- 
ficient, as  the  Court  will  presume  a  sufficient  power  in  the  State  to  protect  its  witnesses. 
Neither  will  the  prisoner,  being  son-in-laW  to  the  Mayor,  be  a  ground  ;  for,  though  joined 
in  the  commission,  yet  there  are  two  of  the  King's  Judges  also  in  it,  and  the  Court  will 
presume  the  Mayor  as  Judge  will  act  right  j  neither  will  the  prisoner,  having  been  Sheriff  $ 
for  the  Court  presumes  his  influence  as  Sheriff  expires  with  his  sheriffalty. 

Formerly,  where  the  indictment  and  prisoner  were  removed,  no  trial  could  be  had  in 
that  county,  but  must  be  at  bar.  But  now  the  11th,  12th,  21st,  and  22d  George  3,  gives 
power  to  the  Court  of  King's  Bench  to  remove  them;  and  to  the  Judges  of  Assize,  and 
Oyer  and  Terminer,  to  try  them. 

This  is  an  application  by  the  prisoner  to  the  discretion  of  the  Court,  to  remove  him* 
The  prosecutrix  did  not  lay  sufficient  grounds  before  the  Court  to  induce  it  hot  to  do  it» 
The  prisoner  states,  that  he  will  be  deprived  of  the  benefit  of  an  aged  witness  J  and  the 
Court  held  they  were  bound  to  remove  the  prisoner,  and  remit  the  record. 

If  the  prosecutor  had  applied  for  a  trial  at  bar,  and  there  had  been  no  opposition,  it  would 
have  been  a  matter  of  course  to  have  complied. 

Here  the  prisoner  would  have  remained  in  jail  till  next  June,  and  the  expense  would  be 
jreat,  dragging  up  a  jury  of  the  citizens  of  Cork. 

The  motion  on  behalf  <tf  a  prisoner  to  be  removed,  and  te  hav«  the  record  remitted^ 
is  a  motion  of  <«ur«c, 

4  D 
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€rown,  was  now  brought  to  reverse  it.  Errors  in  law 
and  errors  in  fact  were  assigned.  Sir  H.  B.  Hayes  ap- 
peared, pursuant  to  the  order  of  the  Court.  The  At- 
torney General  confessed  the  errors  in  fact,  namely,  that 
he  was  out  of  the  kingdom  at  the  time  of  making  the 
proclamations  s  so  there  was  no  occasion  to  resort  to  the 
errors  in  law ;  the  outlawry  was  consequently  reversed. 

Court  to  the  Prisoner. — You  must  plead  instantly. 

On  this,  he  was  arraigned,  and  pleaded  Not  guilty^ 
and  put  himself  on  his  country. 

Mr.  Attorney  General  then  moved  the  Court  to  appoint 
a  trial  at  Bar. 

Court.-— Do  you  move  on  behalf  of  the  Crown  ?  If 
not,  you  must  lay  grounds  for  it  before  the  Court ;  as 
you  state  the  affidavit  is  not  come  up,  let  it  stand  over 
till  it  does. 

He  was  remanded,  and  afterwards  being  brought  up, 
by  habeas  corpus,  issued,  on  motion,  Counsel  for  the 
prosecutor  stated,  that  the  prosecutrix  is  a  young  lady 
of  considerable  property,  and  moved  to  appoint  a  day 
for  a  trial  at  bar,  on  the  affidavit ;  which  stated,  that 
she  was  the  only  daughter  of  the  late  Mr,  Pike,  a  banker 
of  very  considerable  eminence  in  the  city  of  Cork ;  that 
on  the  11th  September,  1797,  the  prisoner  was  indicted 
for  attempting  to  carry  her  off,  with  intent  to  ravish 
her,  or  to  force  her  to  marry  him  ;  that  £  200  had  been 
offered  for  his  apprehension  j  that  he  had  left  the  king- 


In  criminal  cases  of  great  difficulty,  the  Court  will  grant  a  trial  at  bar. 

At  Common  Law,  no  person  could  be  tried  for  any  offence,  except  in  the  county  where 
t  was  committed. 

Tn  a  prosecution  for  murder,  at  the  suit  of  a  common  person,  the  Court  resolved,  that 
a  trial  at  Bar  could  not  be  granted  on  the  application  of  the  prisoner,  except  on  sufficient 
grounds  laid  before  them. 

In  misdemeanors,  a  general  allegation  that  a  fair  trial  cannot  be  had,  will  not  be  suf- 
ficient j  it  must  appear  on  the  record,  or  from  facts  suggested,  and  entered  on  record; 
and  if  so,  it  will  be  granted  into  the  next  county,  otherwise  the  venue  is  local. 

Qusere,  Whether  at  Common  Law,  the  Court  of  King's  Bench  could  remit  a  reeoj:4 
s©  amoved  I 
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dom,  and  retired  to  England  for  safety  ;  that  in  his  ab« 
sence  he  was  outlawed,  and  that  the  indictment  had 
been  removed  into  this  Court,  in  order  to  proceed  against 
him  under  the  outlawry.  In  1799  he  returned  from 
England  ;  he  renewed  his  attempts  against  her  ;  he  ac- 
knowledged to  her  he  had  got  himself  introduced  to 
dinner  at  Mr.  Penrose's,  where  they  dined,  that  he 
might  know  her  person  ;  that  the  prisoner  was  a  man  of 
great  and  powerful  connections  in  the  city  of  Cork  ;  that 
he  had  formerly  been  Sheriff;  that  he  was  son-in-law  to 
the  present  Mayor ;  that  he  was  a  Burgess  of  the  city  j 
so  confident  was  he  in  his  influence,  that  he  was  seen 
publicly  at  a  ball  and  supper  at  the  city  of  Cork  ;  that 
to  terrify  her  from  prosecuting,  he  wrote  letters  to  her, 
among  other  things  saying,  that  he  thanked  God  he 
stood  as  high?  in  the  opinion  of  poor  as  well  as  rich,  as 
she  did  ;  that  she  and  her  witnesses  would  be  in  danger, 
from  his  powerful  connections.  The  Counsel  for  the 
prosecutrix  hoped,  that  though  they  were  not  entitled 
of  right  to  a  trial  at  bar,  as  in  the  case  of  a  prosecution 
carried  on  by  the  King,  in  his  Royal  person,  still  they 
had  laid  such  grounds  as  to  entitle  them  to  it. 

Counsel,  on  behalf  of  the  prisoner,  opposed  it,  mov- 
ing that  the  record  and  prisoner  might  be  removed  to 
the  city  of  Cork,  in  order  that  he  might  be  tried  at  the 
next  assizes  for  the  county  of  the  city  of  Cork.  They 
observed,  that  it  was  many  years  since  Sir  H.  B.  Hayes 
had  been  Sheriff;  that  his  connection  with  the  Mayor 
had  ceased,  by  the  death  of  his  wife,  and  also  by  his 
residence  in  England  ;  that  the  object  here  sought,  was 
to  remove  a  trial  from  its  proper  county  ;  a  trial,  in 
which  the  life  of  the  prisoner  was  at  stake  ;  that  he  had 
a  number  of  witnesses  resident  in  Cork,  whose  attend- 
ance here,  in  the  event  of  a  trial  at  bar,  he  would  bQ 
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forced  to  procure,  at  a  great  expense)  that  one  very 
material  witness,  of  the  name  of  Francis  Smith,  was  an 
old  man,  of  about  seventy  years  of  age,  and  was  utterly 
unable  to  go  through  such  a  journey  5  the  benefit,  then, 
of  this  man's  testimony  he  must  inevitably  lose.     In  the 
case  of  Barrymore  v.  Boulister,  in  B-  R.  there  was  an 
application,  in  a  criminal  case,  for  a   trial  at  bar,  and 
granted,  but  it  was  on  the  ground  of  the  great  difficulty. 
The  question  was  about  a  deed  ;  it  had  been  damned 
repeatedly  by  a  jury,   and  at  last  established.     In   the 
case   of    Keon,    who  was  charged    with   murder,    as 
having   killed   his   opponent  in  a  duel,  on   a   motion 
by   the  prisoner  for  a   trial  at    bar,    the  Court    re- 
solved^  that  on  a  prosecution,  at  the  suit  of  a  private 
person,  no  trial  at  bar  could   be  granted,  unless  suffi- 
cient grounds  were  laid  before  the  Court.     By  the  com- 
mon law,  no  person  could   be  tried   for  any  offence, 
except  in  the  county  where  it   was  committed.     In  3 
Bur,  1330,  Rex  v,.  Harris,  that  was  an  information  for 
corruptly  exercising  an  office ;  and  it  is  there  laid  down 
by  the  Court,  that  in  a  misdemeanor,  the  venue  is  local, 
and  should  not  be  changed,  unless  either  from  the  record 
Itself,  or  from  facts  suggested  and  entered  on  the  record, 
it  appears  impossible  to  have  a  fair  trial ,  and  a  general 
allegation  that  a   fair  trial  cannot  be  had,  will  not  be 
sufficient,  and  then  it  shall  be  granted  to  the  next  county. 
At  the   common   law,  Serjeant  Hawkins  states,  that  if 
an  indictment  be  removed  into  the  Court  of  King's 
Bench,  that  Court  ought  to  send  it  back  ;  but  that  a 
contrary  practice  prevailed  ;  and  to  remedy  that  prac- 
tice, was  one  of  the  provisions  of  the  statute  of  Westni. 
2,  2  Hawkins,  578.     The  12th  and  17th  Geo.  3,  c.  34, 
states,  that  where  the  Court  of  King's  Bench  had  re- 
Bsoved  an  indictment  for  treason,  or  felony,  intoit§ 
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Court,  and  the  body  of  the  prisoner,  this  statute  gives 
ahem  power  to  remand  them,  which  they  could  not  do 
before,  so  as  to  have  them  tried,  as  if  they  had  not  been 
removed  This  act  only  extends  it  to  where  the  indict- 
ment and  body  are  removed  by  the  prisoner  himself. 
The  21st  and  22d  Geo.  3,  c.  51,  extends  to  where  they 
are  removed  by  the  Crown,  and  gives  power  to  Judges 
of  Assizes,  Oyer  and  Terminer,  &.c.  to  hear  and  try  the 
said  indictments,  as  if  they  had  not  been  removed  ;  and 
therefore,  in  Purefoy  V  case,  on  the  reversal  of  the  out- 
lawry, the  Court  awarded  a  procedendo,  of  course,  and 
removed  the  record  into  the  proper  county. 

Chief  Justice  Kilwarden. — This  is  an  application  to 
the  discretion  of  the  Court.  The  prisoner  moves  to 
send  him  and  the  indictment  to  the  city  of  Cork,  where 
the  offence  charged  is  alledged  to  have  been  committed. 
The  prosecutrix,  on  the  other  side,  wishes  us  to  appoint 
a  day  for  a  trial  at  bar,  and  to  direct  a  special  jury  to 
be  returned.  Now,  let  us  suppose  the  indictment  and 
prisoner  to  be  at  Cork,  and  let  us  see  whether  there  is 
sufficient  grounds  for  us  to  issue  a  certiorari  ;  the  indict- 
ment and  prisoner  being  here,  is  totally  out  of  the  case, 
as  they  were  sent  here  merely  for  the  purpose  of  the 
outlawry,  and  to  compel  an  appearance.  Clearly,  even 
supposing  we  have  not  the  power  at  common  law,  yet 
it  is  given  us  by  the  statute.  This  statute  shews  us  how 
cautious  we  should  be  in  changing  the  place  of  trial, 
otherwise  it  would  never  have  provided  as  it  has  for  the 
difficulty  and  expense  of  removing  witnesses,  &c.  The 
question  for  us  to  determine  is,  whether  a  free  and  im- 
partial trial  may  be  had  ;  to  induce  us  to  think  it  can- 
not,  the  prosecutrix  has  told  us  that  the  prisoner  is  son- 
in-law  to  the  Mayor.  Now,  the  Mayor  can  only  hinder 
a  fair  trial,  by  having  (he  privilege,  under  the  charter. 
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of  being  joined  in  the  commission  for  the  trial  of  the 
prisoners.  But  must  we  not  here  suppose,  that  he, 
being  a  Judge,  will  do  his  duty ;  and  further,  that 
there  wil]  be  two  of  the  King's  Judges  joined  in  commis- 
sion with  him.  She  has  also  told  us  of  her  apprehen- 
sions, and  the  danger  that  must  incur  to  her  and  her 
witnesses.  Now,  would  they  not  incur  equal  danger  in 
coming  up  here  ;  and  is  there  not  a  military  force  there 
ready  to  protect  her.  The  influence  he  derived  as  She- 
riff, surely  expired  with  the  Sheriffalty.  I  do  not  see 
how  his  being  a  Burgess  can  prevent  a  fair  trial.  I  can 
see  no  reasonable  ground  for  not  complying  with  the 
motion  of  the  prisoner  ;  and  we  are  bound  to  consider 
the  prisoner  as  well  as  the  prosecutor.  Why  should  he 
be  confined  in  gaol  until  the  next  Term  ?  Besides,  it 
appears,  that  were  he  tried  here,  he  must  lose  the  benefit 
of  an  old  and  infirm  witness,  who  could  not  bear  the 
fatigue  of  travelling. 

Judge  Z)owiies.—rIf  it  appeared  a  record  in  the  Court, 
and  that  the  prisoner  had  pleaded,  and  if  it  was  moved 
■tot  appoint  a  day  to  try  the  issue  joined  thereon,  and  it 
was  not  opposed*  the  Court  would  of  course  appoint  a 
day  ;  but  here  it  is  opposed,  by  an  application  to  our 
discretion  to  remit  the  record.  Now,  the  grounds  al- 
ledged  why  we  should  not  comply  with  this  motion,  in 
my  opinion,  fail ;  for  it  appears  that  the  Mayor,  though 
the  commission  is  generally  sent  to  him,  never  interferes  \ 
and  as  to  the  danger  alledged  as  to  the  persons  of  the 
prosecutrix  and  her  evidence,  we  must  presume  it  an 
idle  fear,  and  that  the  State  has  the  power  to  protect  its 
evidences. 

Judge  Day  thought  the  reasons  assigned  by  the  pro* 
secutrix  were  not  sufficient.  He  looked  on  the  letter; 
lie  did  not  see  the  great  importance  of  the  case,  as  al* 
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3edged ;  that  we  must  presume  that  the  Mayor,  as  a 
Judge,  will  act  right  $  he  could  see  no  reason  for  drag- 
ging up  a  parcel  of  the  citizens  of  Cork  here.  He  con- 
ceived that  the  motion  of  the  prisoner  was  a  motion  of 
course. 

He  was  accordingly  remitted*  and  the  record  tried 
at  the  ensuing  assizes,  1801,  and  he  was  found  guilty. 
The  Judge,  however,  saved  a  point,  whether  the  evi- 
dence supported  the  indictment ;  and  the  twelve  Judges 
being  of  opinion  it  did,  he  received  sentence  accordingly^ 
but  was  reprieved,  and  pardoned,  on  condition  of  trans- 
portation, &c. 

Assignees  of  Smyth,  a  Bankrupt,   versus 
Richard  and  John  Sayers. 

HP 

JL  HIS  was  an  action  of  trover,  brought  by  the  plain-        ■    V ■. 

*  °         J  L  A  pomt  saved 

tiffs,  as  assignees  of  the  bankrupt,  Smyth,  to  recover  if  three  terms 

°  .  elapse  since  the 

three  hundred  hogsheads  of  porter,  in  the  possession  of  trial,  without  a 
Smyth,  the  defendant.    It  had  been  tried  before  Lord  aside  the  ver* 

diet,    the  con- 
sent of  the  par- 
ties will  not  entitle  them  to  move  to  set  it  aside,  and  dispense  with  the  rule  of  the  Court, 
requiring  it  to  be  made  within   the  four  first  days  of  the  next  term.    However,  if  the, 
Judge  who  tried  it.  states  it  is  against  law,  they  will  suffer  it  to  be  made. 

ft  was  agreed  that  the  verdict  should  be  entered,  as  the  Court  above  should  think  right ; 
it  was  taken,  by  consent,  for  the  plaintiff.  The  Court  thought  it  should  be  entered  for  the 
defendant.  The  Cltrk  of  the  Nisi  Prius  should  so  alter  the  verdict,  without  any  fresh  rule 
so  to  do. 

Calverts,   merchants  in  London,   had  been    in   the  habit  of  dealing  confidentially  with 
Smyth,    a  merchant,  in  Dublin,  and  had   sent  him,  unordered  (as  was-  their  custom;  300 
hogsheads  of  porter,  enclosing  him,  by  post,  the  invoice  and  bills  of  lading.     Smyth,  finding 
he    ould  not  pay  for  them  immediately,   on  the  receipt  of  the  invoice   and  bill  of  lading, 
endorses   them  over  to  the  defendants,  Sayers,  as  agents  of  the  Calverts.    Smyth  commits 
an  act  of  bankruptcy,    and   a  commission  issues  against  him.      The  porter  arrives     and 
the  defendant  Sayers  pays   the  duty;    and  Sayers  wrote  over  to  Calvert  to  know  what  to! 
do  with  it  ;  and  they  enter  in  their  book,  Received  300  hogsheads  of  porter,  from  Calvert,, 
to  sell.      i  hey,  however,  permit  Smyth  to  sell  some  of  it,  in  the  hope  of  retaining  his  cua-l 
tomers,  if  his  circumstances  should  revive.  But  Smyth  directs  the  money  of  it  to  be  paid  to 
the  defendants,     The  assignees  of  the  bankrupts  sought  to  recover  this  porter  in  trover, 
alledging,  that  by  the  consignment,  and   receipt  of  the  invoice  and  bill  of  lading,  the  pro- 
perty was  vested  in  the  consignee       l  hat  his  assignment  to  Sayers  was  an  acceptance  of  ir, 
and  an  undue  preference  of  one  creditor  above  the  rest. 

'Ihe  Court  was  of  opinion  that  the  consignment  being  without  order,  the  property  did 
not  thereby  vest  in  the  consignee  till  acceptance,  or  till  they  came  into  his  corporal  touch. 
'J  hat  his  endorsement  cculd  be  no  acceptance  of  it,  except  it  was  to  the  use  of  a  stranger, 
or  to  the  endorsor'3  own  use;  whereas  here  it  was  to  the  use  of  the  criminal  consignee, 
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Kilw^rdeft,  and  a  verdict  bad  for  the  plaintiffs,  subject 
to  the  opinion  of  the  Court.  More  than  three  Terms 
had  elapsed,  and  no  application  had  been  made  to  the 
Court  to  set  it  aside.  The  learned  Judge  at  the  trial 
was  clearly  of  opinion  that  the  law  was  with  the  defend- 
ant; however,  he  permitted  the  verdict  to  be  entered 
for  plaintiff,  on  condition  that  if  the  Court  above  agreed 
with  him,  it  should  be  entered  for  the  defendants,  so 
that  there  might  be  an  end  of  the  litigation. 

Judge  Downes. — We  will  admit  you  to  make  the  mo- 
tion, as  the  learned  Judge  is  of  opinion  that  the  verdict 
Is  contrary  to  law  ;  but  you  are  not  to  suppose  that  a 
consent  will  of  itself  dispense  with  the  rule,  requiring  all 
new  trials  to  be  made  within  the  four  first  days  of  Term, 
The  learned  Judge  read  his  report.     From  it,  it  ap° 
peared  that  Richard  Smyth  had  been  porter-merchant, 
resident  in  the  city  of  Dublin  in  the  year  1796;  that 
in  the  year   1797,  he  had  committed   several   acts  of 
bankruptcy;  that  on  the  23d  May,  1797,  a  commission 
of  bankruptcy  issued  ;  that  the  bankrupt  had  assigned 
all  his  goods,  &c.  to  the  plaintiffs  ;  that  Smyth  had  been 
in  the  habit  of  trading  with  one  Calvert,   an  eminent 
London  merchant  j  that  the  porter  in  question  had  beeit 
shipped  from  London  by  the  house  of  Calvert,  consigned 
to  Smyth,  and  that  the  bills  of  lading  had  been  inclosed 
to  him  ;  that  the  defendants,  Sayers,  resided  in  Dublin, 
and  were  the  agents  of  Calvert ;  that  Smyth  had  en* 
dorsed  the  bills  of  lading  over  to  the  defendants,  to  en- 
able them  to  receive  the  porter  3  that  the  porter  at  last 


They  thought  that  so  far  from  its  being  an  undue  preference,  that  it  was  only  his  duty, 
and  this  refusal  to  accept,  could  not  be  construed  into  a  fraud. 

Court  thought  that  the  entry  in  the  day-note,  published  by  the  flerk  of  the  Entries,  for 
the  accommodation  of  the  merchants,  was  no  evidence  to  shew  who  was  the  person  who 
entered  them  at  the  Custom-house,  or  that  the  person  in  whose  name  the  entry  was  made 
at  th«  Custom-house-  was  the  person  who  actually  and  really  entered  them. 
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arrived  in  Dublin,  but  after  the  act  of  bankruptcy  •,  that 
the  defendants,  on  its  arrival,  having  no  instructions, 
wrote  to  London,  to  know  how  to  act ;  that  the  porter 
Jiad  been  removed  from  the  Custom-house  to  the  ware- 
house of  Sayers  ;  that  the  clerk  of  Smyth  sold  the  porter, 
as  if  it  was  the  property  of  Smyth,  but  that  he  direct- 
ed the  buyers  to  pay  the  money  to  Sayers }  that  Smyth 
did  this  with  the  hope  of  retaining  his  customers,  in 
case  of  his  recovery  in  his  circumstances;  that  Smyth 
had  received  the  price  of  one  hogshead  ;  that,  on  the 
22d  June,  1797,  there  was  a  receipt,  or  credit,  given 
by  Sayers  to  Calvert  for  this  porter.  The  Counsel  for 
the  defendants  insisted  that  the  consignor  had  a  right 
to  revoke  his  consignment  any  time  before  it  reached 
Smyth ;  that  Smyth,  by  giving  up  the  bills  of  lading, 
had  refused  the  consignment,  so  that  the  goods  were 
never  vested  in  him  -,  besides,  it  appeared  that  they 
never  had  been  in  his  actual  possession. 

Mr.  Metcher,  on  behalf  of  the  defendant,  argued 
that  the  general  right  of  the  consignor  to  revoke  his 
consignment  at  any  time  previous  to  their  getting  into 
the  possession  of  the  consignee,  was  not  now  to  be  dis- 
puted ;  the  on/y  question  here,  is,  whether,  under 
the  particular  circumstances  of  this  case,  he  might  do 
so  ?  The  house  of  Calvert,  in  London,  had  been  in 
the  habit  of  dealing,  with  great  confidence,  with  Smyth  *, 
they  used  to  send  Smyth  porter,  without  any  particular 
order  to  do  so  •,  the  porter  in  question  was  so  shipped. 
Smyth  finding  he  must  fail,  though  he  had  the  invoice 
and  bills  of  lading,  and  consequently  the  right  to  take 
it,  negatived  the  consignment,  and  hands  them  over  to 
Sayers,  the  agent  of  the  Calverts.  Calvert  rests  under 
it ^  he  pays  the  King's  duty  ;  the  only  fact,  then,  which 
wan  at  all  give  the  semblance  of  title  to  the  plaintiffs* 
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is  the  letter  sent  by  Calvert  to  Smyth,  containing  the 
invoice  and  bill  of  lading;  but  it  must  be  seen  how  this 
is  controverted,  by  the  entry  in  the  book  of  credit 
given  for  it  to  Calverts,  23d  June;  so  that,  immediately 
on  the  receipt  of  the  goods,  the  credit  is  given  ;  they  do 
not  wait  for  the  receipt  of  the  money,  but  they  enter, 
*  Received  400  hogsheads  of  porter,  from  Calvert's,  to 
sell  for  their  use/  As  to  Cooper's  selling,  in  the  name 
of  Smyth,  it  was  done  by  him  with  the  contemplation  of 
Smyth  continuing  in  trade.  Immediately  upon  the  re- 
ceipt of  the  invoice  and  bills  of  lading,  he,  Smyth, 
handed  them  over  to  Sayers.  Smyth  could  not  prevent 
the  letters  from  coming,  for  he  did  not  know  of  them  ; 
but  the  moment  he  received  them,  he  handed  them  over  ; 
so  that  here  all  the  parties  acted  together  in  revoking 
the  consignment. 

Mr*  Leland,  contra,  contended,  that  here  the  con- 
signee, on  his  becoming  a  bankrupt,  endeavoured  to 
give  a  fraudulent  preference  to  one  creditor ;  that  the 
only  evidence  of  the  consignment,  or  of  the  arrival  or 
coming  of  the  goods  to  Sayers,  was  from  a  deposition  of 
Sayers  himself,  taken  before  the  Commissioners  of  Bank- 
ruptcy. True,  that  where  the  bill  of  lading  is  to  the 
shipper  or  consignor,  and  his  assigns,  there  it  is  in  the 
power  of  the  consignor  to  revoke  the  consignment,  in 
transitu ;  but  that  differs  from  the  case  where  the  bill  of 
lading  is  either  blank,  or  endorsed  by  the  consignee  ; 
for  in  either  case,  any  person,  by  filling  up  the  blanks, 
or  by  writing  a  special  and  particular  order  over  it,  that 
person  only  in  whose  favour  this  is  done3  can  obtain 
them  from  the  ship. 

Court,— -Giving  an  authority  to  sell,  implies  an  autho- 
rity to  take  and  give  possession  of  them. 

Counsel* — In  the  case  of  Evans  v,  Martell,  reported 
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in  1  Lord  Raym.  27  ',  and  in  3  Salk.  290,  that  the 
bills  of  lading  gives  title  to  the  consignee  of  goods,  so 
that  he  can  only  maintain  on  action  on  them. 

Counsel  for  the  Assignees. —In  the  case  of  Licbarrow 
U,  Morton,  reported  in  2  Term  R.  60,  5  T.  R.  683, 
that  so  absolutely  was  the  property  vested  in  consignee 
by  the  consignment,  that  if,  during  the  res  in  transitu^ 
he  sold  them,  yet  could  he  not,  even  with  the  concur- 
rence of  the  consignor,  revoke  the  sale,  though  the 
goods  were  only  in  transitu  ,•  but  let  us  look  for  a  mo- 
ment upon  the  whole  transaction*  Do  we  not  see  the 
goods  entered  at  the  Custom-house  in  the  name  of 
Smyth,  and  that  at  the  request  of  Smyth. 

Court. — The  entry  was  in  what  is  called  the  Day  Note, 
which  is  published  by  the  Clerks  of  the  Entries,  for  the 
accommodation  of  the  merchants,  but  can  be  no  evi- 
dence in  the  case. 

Counsel  for  the  Assignees.— -Here  the  defendant  came 
into  possession,  under  a  written  authority  from  the 
bankrupt ;  the  captain  of  the  vessel  could  not  otherwise 
have  given  him  the  possession  ;  but  there  is  no  evidence 
that  this  authority  was  bonajide.  In  the  case  cited  in 
T.  R.  and  also  in  1  H.  Bl.  it  is  expressly  stated,  that 
the  endorsement  of  the  bill  of  lading  conveyed  the  right, 
and  that  the  consignor  may  revoke  it.  The  Court  of 
Exchequer  Chamber  reversed  this,  and  it  was  carried 
to  the  House  of  Lords.  The  Lords  issued  a  venire  de 
novo  ,-  the  King's  Bench,  however,  on  its  coming  before 
them,  remained  of  the  same  opinion  as  before. 

Mr.  Bushc.—ln  Barnes  v.  Freeland,  6  Term  R.  80, 
there  the  vender  returned  the  goods  back  to  the  seller, 
on  finding  he  must  fail.  This  return  was  held  fraudu- 
lent, as  holding  out  a  false  credit  to  the  bankrupt,  and 
giving  an  unjust  preference  to  the  other  creditors.     In 
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a  case  reported  in  Sir  W.  Blackstone,  460,  a  man,  tha 
day  before  he  committed  an  act  of  bankruptcy,  sends  a 
letter,  inclosing  bills,  &c   to  a  correspondent*,  this  was 
held  fraudulent,  because  it  was  impossible   for  the  cor- 
respondent  to  consent  before   the  act  of  bankruptcy. 
There  can  be  no  doubt,  that  if  those  goods  had  arrived^ 
and  not  been  held  in  transitu,  that  it  would  be  a  case 
of  undue  preference.     Cow.  117,  Harman  v.  Fethar,  to 
send  goods,  with  intent  to  give  a  preference,  is  fraudu- 
lent and  void.     Cow.  629,  Brent  v.  Cowper,  a  pretend- 
ed  sale  of  part  of  goods   to  any  one  creditor,  or  any 
other  contrivance,  not  in  the  usual  course  of  trade,  but 
calculated  merely  to  give   a  fraudulent  preference,  is  to 
defeat  the  equality  of  the  Bankrupt  laws,  and  void,  even 
though  the  creditor  assents  before  the  act  of  bankruptcy 
committed.     1  Sir  W  Black.  362,  an  assignment  of  all^ 
except  a  trifle,  of  a  man's  stock  in  trade,  in  favour  of 
particular  creditors,  just  before  an  act   of  bankruptcy 
committed,  is  fraudulent  and  void.     1  Black.  99,  Haslen. 
and  Hetupson,  whatever  tends  to  destroy  the  equality 
of  the  creditors,  is  an  unjust  preference,  and  ought  to 
be  rejected.     The   porter,    it   appeared,   arrived   about 
the    time    of   the    bankruptcy ;    the    clerk    swore   he 
believed   that    the  creditors  thought  it  to  be  Smyth's. 
This  sale  took  place  before  the  commission  of  bank- 
ruptcy issued.     It  was  not    the  Calverts  that  stopped 
the  goods ;  for  they  were  stopped  before  Calverts'  let- 
ters arrived,  and  they  were  carried  to  the  defendant's 
before  it  was  known  whether  he  would  consent,  or  not, 
to  the  change.     2.  The  goods  had,   before  this,   vested 
in   Smyth  ;  for,  what  is  meant  by  vesting,  but  a  right 
to  dispose  of  them ;  he  might  have  conveyed  them  to 
any  person  else  ;   Smyth's  cars  might  have  drawn  them 
to  any  other  stores,  as  well  as  to  the  defendant's.     Now 
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fiere  it  is  not  the  consignor  that  arrests  the  goods  in 
transitu,  but  the  consignee.     Now,  all  the  cases  cited 
go  merely  to  the  right  of  the  consignor  ;    by  the  con- 
signee endorsing    them   over,   and   apparently   selling 
them,  he  held  out  a  false  credit  for  the  bankrupt ;  and 
what   greater    fraud    could   there    be,   than   the   con- 
signee handing   them  over  to  a  trustee   for  the  con- 
signor ?   Is  it  not  a  fraudulent  preference  to  a  creditor  ? 
Mr.  O'Dwyer,  contra. — In  the  case   of  Lance   and 
Preterg,  Lord  Hardwick  determined,  that  the  consignor/ 
may  revoke  goods  in  transitu.     1 1  and   22  G.  3,  vests 
in  the  assignees  all  the  bankrupt's  assignable  property. 
The  porter  was  never  in  the  actual  possession  of  Smyth  ; 
Sayer  had  authority  to  sell  it  before  the  porter  arrived. 
The  bill  of  lading  is  merely  a  written  evidence  for  the 
contract  of  the  goods,  but  does  not  vest  the  property  ia 
the  holder,  sons  to  divest  it  out  of  the  consignor,  or 
to  take  from  him  his  power  of  stopping  them  in  transitu. 
In  the  case   of  Licbarrow  and  Morton,  the  Court  of 
King's  Bench  retained  the  same  opinion,  after  the  venire 
de  novo  was  awarded.     1  Str  65,  Atkins  v.  Berwick,  it 
is  there  expressly  stated,  that  it  is  in  the  power  of  either 
party  to  disagree,  though  the  goods  be  sent  to  a  stranger, 
for  the  use  of  the  other,  in    discharge  of  a  debt  due 
Cow.  296,  Vender  has  a  lien  on  goods  in  transitu.     3 
Term  R.  464,  it  is  there  laid  down  by  the  Court,  that 
all  the  cases  turned  upon  an  actual  delivery  to  the  con«» 
signee  not  having  taken  place;  for  after  he,  or  some  one 
for  him,  has  once  got  the  possession,  the  consignor  can- 
not revoke.     The  attaching  of  goods  by  a  creditor  of 
consignee,  or  putting  a  mark   on  them,  is  a  sufficient 
delivery,  Hob.  41.      From  the  moment  that  Sayers  re- 
ceived from  Calvert,  he  stood  in  his  shoes.     The  porter 
was  never  in  the  actual  possession  of  Smyth  ;  before  it 


got  into  Smyth's  actual  possession,  Calvert  might  revoke 
it ;  the  goods,  though  Sayers  took  possession  of  them, 
were  in  transitu. 

Chief  Justice  Kilwar den. — It  appears  that  the  goods 
were  consigned,  without  any  particular  order  ;  that  the 
consignee  refused  to  take  them,  as  a  matter  of  right  % 
Sayers,  the  defendant,  pays  the   Custom-house  duties  % 
that  these  goods  were  never  in  the  actual  possession  of 
the  bankrupt,  nor  did  he  ever  act  as  actual  owner.     Se- 
condly, it  has  been  said  that  there  were  no  circumstances 
m  this  case  to  prevent  their  instantly  vesting  in  the  bankr 
rapt,  and  that  his  assignment  to  Sayers  was  fraudulent; 
but  is  it  not  evident  that  Calvert  might  have  stopped 
them  ?  Did  he  not  give  an  authority  to  Sayers  to  take 
them  ?     In  my  opinion,  Smyth's   notice   to  Sayers,  so 
far  from  being  a  fraud,  was  nothing  but  his  duty  ;  but 
it  is  said,  that  in  contemplation  of  bankruptcy,  he  has 
given  an  undue  preference  to  one  creditor  j  but  surely, 
Bis  refusal  to  take  them,  cannot  be  a  fraud ;  had  they 
©nee  been  lodged  in  his  warehouse,  and  he  had  after- 
wards refused  them,  indeed  there  might  be  some  fraud  ; 
but  here  his  acceptance  would  have  been  a  gross  fraud 
upon  Calvert,  in  favour  of  the   other  creditors.     But, 
thirdly,  it  has  been  said,  suppose  them  not  to   be  the 
goods  of  Smyth,  but  of  some  other  person,  yet  being 
m  his  possession,   and  giving  him  thereby  a  False  credit, 
they  shall  be  considered  as  the  goods  of  the  bankrupt ; 
but   this  ground  fails  also  5  for  they  were  not  in  the 
bankrupt's  possession,  but  in  that  of  Sayers.     Smyth 
told  Dyer  to  sell  the  goods  for  him  •,  he  does  so,  but  he 
desires  the  buyers  to   go  to  Sayers,  and  pay  for  them. 
On  the  whole,  therefore,  I  think  the  verdict  should  be 
entered  for  the  defendant. 
Judge  Dowries.— The  sending  the  bill  of  lading,  is 
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the  only  circumstance  that  at  all  shews  a  vesting  of  the 
property  ;  but  this  is  done  away  by  our  finding  it  was 
sent  without  any  order  to  do  so.  Smyth  finding  he 
could  not  pay  for  it,  gave  it  to  the  correspondent  of 
Calvert.  Here,  to  support  plaintiff's  case,  it  must  be 
contended  that  it  vested  in  the  consignee,  against  hi% 
the  consignee's  consent,  or  will.  Where  a  person  en- 
dorses over  a  consignment,  for  a  valuable  consideration^ 
It  has  been  held  good ;  for  his  endorsement  is  an  accept- 
ance of  it ;  the  only  preference  he  gave  here,  is  a  re- 
fusal to  accept  it.  I  agree,  it  would  have  been  very 
different,  if  the  endorsement  had  been  to  the  use  of  & 
stranger,  or  to  the  endorser  ;  for  there  his  endorse- 
ment would  have  been  an  acceptance  of  the  consign- 
ment. The  case  cited  from  Strange,  in  my  opinion., 
comes  up  to  the  present  question  j  there,  a  person  ia 
the  actual  possession  of  goods  consigned,  carries  them 
to  a  third  person,  for  him  to  send  them  to  the  con- 
signor. Consignee  wrote  to  consignor.  Before  the 
consignor  received  his  letter,  a  commission  of  bank- 
ruptcy issued  against  the  consignee.  The  Court  held 
that  the  consignor  might  revoke  the  consignment  *,  and 
Lord  Mansfield  said,  this  was  because  the  trader  had 
honestly  refused  to  accept  the  goods ;  I  think  the  ver- 
dict should  be  entered  for  the  defendant. 

Judge  Chamberlaine  absent. 

Judge  Day. — It  was  clearly  competent  for  the  con- 
signor to  stop  the  goods  till  they  came  in  the  corporal 
touch  of  the  consignee,  into  his  actual  possession; 
thebill  of  lading  gave  a  special  limited  authority,  but 
Calvert's  agent  seized  on  them.  I  am  also  of  opinion 
that  the  present  verdict  should  be  set  aside,  and  that 
it  should  be  entered  for  the  defendant. 
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The  Court  were  unanimously  of  opinion  against  the 
verdict.  The  clerk  of  Nisi  Prius  refused*  however,  to 
enter  the  verdict  for  the  defendant,  unless  by  direction 
of  the  Court.  They  were  accordingly  moved  to  that 
effect. 

Chief  Justice  Kilwarden — We  will  make  no  rule  for 
it  j  it  is  contained  in  the  former  one. 


KING'S  BENCH 


King  versus  Gold. 
Court  of  opi-  ./3LN  information  was  granted  against  Gold,  for  writ** 

nion  that  it  was   .  .  °  u 

not  sufficient  ing  a  very  abusive  letter  to  Bernard  Shaw,  proprietor' 

information,  of  the  Cork  newspaper.     The  letter  was  wrote  in  con-* 

cutorwafpro-  sequence  of  some  insulting  observations  in  the   Cork 

papain  which  PaPer>  an^  of  which  Shaw  refused  an  explanation,  but 

were  inserted"3  re^errec^  him  to  the  printer.     It  was  contended  that  this 

against  the  de-  was  sufficient  provocation,  and  that  no  information  could 

fendant,  and,  l 

on  application,    be  granted  on  it,   according  to  the  rule  adopted  in   I 

refused  to  inter     _  .-■■".     .         .  _ 

fere,  referring     Burrow,  316,  where  it  is  laid  down,  that  the  Court  wili 

$iim  to  the  .    r  .  ,  .  1    •        t 

printer.  not  grant  an  information,  unless  the  person  applying  be 

perfectly  free  from  all  blame* 
Information  granted. 
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COMMON  PLEAS. 


John  Kelly,  Lessee  of  Alexander  Hamilton ^ 
Esq.  verms  Lucy  White,  Widow  and  Ad- 
ministratrix of  William  White,  her  late 
Hushand. 
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HIS  was  an  ejectment  for  non-payment  of  rent.  On 
the  trial  at  Carlow,  the  plaintiff  gave  in  evidence  the  sum- 
mons in  ejectment  for  2  A  3  .  37  P.  of  the  lands  of 
Correeham  *,  he  next  produced  hic  lease  for  2  A.  3R.  37P. 
and  l-3d  of  the  lands  of  Correehane.  The  declaration 
was  for  5  A.  2R.  3  P.  and  l-3d  of  the  lands  of  Corree- 
hane.    The  defendant  insisted,  first,  that  the  lease  being 


Ejectment  for 
non  payment  of 
rent.    The  lease 
was  for  2  acres, 
3  roods,  and 
S7  perches  of 
C  orreehane ;  the 
summons  in 
ejectment  was 
for  2  acres,  3 
roods,  and  37 
perches  of  Cor- 
reeham.   The 

variant  in  the  name  of  the  lands  from  the  summons,  was  declaration  was 

for  5  aires,  2 

fatal  ;  secondly*  that  the  summons  being  for  2  A.  3R.  37P.  rood,  3  perches 
and  the  declaration  for  5  A.  2  R.   5  P.  that  the  plaintiff  1  he  Judge  at' 

Nisi  Prius  left 
it  to  the  jury  to 
say,  whether  they  were  the  same  lands,  or  not.     But  he  non-suited  the  plaintiff,  because 
he    thought  the  declaration  in  ejectment  ought  to  have  been  for  the  exact  quantity,  and 
the  Court  thought  the  nonsuit  should  stand,  as  there  was  no  summons  in  ejectment  here. 

In  the  :ase  of  lessee  of  Loftus  v  Eaton,  Lord  Lifford  determined  that  a  demand  was 
necessary,  and  this  decision  was  the  cause  of  making  the  15th  and  16th  Geo.  3. 

Statutes  were  necessary  to  enable  an  ejectment  to  be  brought  for  non-payment  of  rent, 
where  there  was  more  than  a  year,  and  less  than  a  year  and  an  half,  or  than  the  next 
£dle.  So  also,  where  there  was  no  actual  demise  in  the  lease,     ^o  also,  where  there   was 
.  clause  of  re-entry. 

Per  Judge  Kelly  an  ejectment  on  the  title  differs  from  an  ejectment  for  non-payment  of 
rent.  J  hat  in  the  first,  there  may  be  a  verdict  for  part  for  the  plaintiff,  and  for  the 
residue  for  the  defendant  ;  whertas,  in  an  ejectment  for  non-payment  of  rent,  the  verdict 
must  be  general  either  for  the  plaintiff  or  defendant;  and  such  ejectment  for  five  acres  would 
not  avoid  a  lease  for  two  acres. 

The  statute  of  Anne  was  made  to  save  the  necessity  of  a  demand  and  re-entry  at  the 
Common  Law,  on  the  day  the  rent  became  due. 

rjectment  under  a  Sheriff  s  sale,  for  a  house  70  feet  long ;  on  the  trial  it  appeared  to  be 
only  5Q  feet;  held  insufficient  to  recover  the  house. 

The  lessee  of  Sir  Wiale  O'Donnel  against  f'/acnamara;  ejectment  for  non-payment  of  rent  ; 
one  lease  for  lands  in  different  counties.  An  ejectment  was  brought  in  each  county  ;  held 
that  the  lease  was  evidence  in  support  of  the  ejectment  in  each  county;  and  that  the  lease 
in  each  county  was   avoided. 

Quaere. — Did  this  decision  turn  upon  the  ancient  law,  de  confinis  comitatis  ? 

So  also,  in  the  lessee  of  Heppney  versus  Dun.  An  ejectment  for  tithes,  lying  in  several 
counties,  but  conveyed  by  one  lease,  there  were  separate  summonses  for  the  lands  in  each 
county,  and  plaintiff  recovered. 
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could  not  recover.  As  to  the  first,  Lord  Norbury  left  if 
to  the  jury  to  say  whether  they  were  the  same  lands  or 
not  *,  but  on  the  second  point,  he  was  of  opinion  with  the 
defendant,  and  non-suited  the  plaintiff. 

It  was  now  moved  to  set  aside  this  nonsuit. 

Mr.  Burrowes  insisted  that  the  plaintiJFin  ejectment  had 
a  right  to  declare  for  any  quantity,  and  take  judgment  and 
a  verdict  for  any  part ;  that  he  could  see  no  difference  be- 
tween the  present  case  and  ejectments  on  the  title  j  that 
the  plaintiff  might  take  out  execution  at  his  peril.  The 
ejectment  was  brought  not  for  a  number  of  acres,  but  for 
the  lands  of  Correehane  ;  that  the  quantity  sought  to  be 
recovered  was  described  by  abuttals,  &c. 

Mr.  Colles,  contra. — The  first  step  to  be  taken  in  eject- 
ments for  non-payment  of  rent,  is  to  prove  the  summons 
in  the  ejectment,  which  is  to  shew  that  the  tenant  of  the 
lands  sought  to  be  recovered  in  ejectment  was  summoned* 
The  quantity  stated  in  the  declaration  on  record*  must 
square  with  the  quantity  recovered,  in  all  ejectments  for 
non-payment  of  rent,  though  it  is  otherwise  in  ejectments 
on  the  title,  where  there  might  be  a  severance.  In  the 
case  of  Loftus  and  Eaton,  Loftus  had  made  leases  of  lands 
in  the  county  of  Wexford,  for  lives,  renewable  for 
ever,  and  afterwards  had  brought  an  ejectment  for  non- 
payment of  rent,  and  recovered  ;  afterwards,  Eaton 
brought  his  bill  in  Equity;  there  had  been  no  demand  of 
the  rent.  Lord  Lifford  was  forced  to  decree  a  re-posses- 
sion, according  to  the  statute  law;  and  this  was  the  cause 
of  making  the  15th  and  16th  Geo.  3.  Other  statutes  had 
been  made  to  remedy  various  inconveniences.  It  was 
held,  that  to  bring  an  ejectment,  more  than  a  year's  rent 
should  be  due  ;  now,  nothing  was  due  till  either  the 
quarter,  half  year,  or  year ;  and  so  there  must  have  been 
two  whole  years,  or  a  year  and  a  half,  or  quarter,  as  the 
ease  might  be,  due  *,  it  was  also  enacted  that  an  ejectment 
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might  be  brought,  though  there  were  no  actual  demise  in 
the  lease  ;  so  also,  though  it  was  without  a  clause  of  re- 
entry. He  cited  the  case  of  Browne  and  Crompton,  in 
8  Terra  R.  and  also  3  T.  R.  406,  to  shew  that  Judges 
were  bound  to  construe  the  laws  often  very  strictly  against 
the  justice  of  the  case.  The  summons  here  differed  from 
the  lease  in  the  spelling?  secondly,  in  the  summons  there 
are  abuttals  described,  which  are  not  in  the  lease,  and  the 
summons  differs  from  the  declaration  in  the  quantity ;  so 
that  there  is  no  summons  proved  in  this  ejectment,  con- 
formable to  the  declaration. 

Judge  Kelly.— Mr.  Burrowes  has  said  there  is  no  dif- 
ference between  an  ejectment  on  the  title  and  one  for 
non-payment  of  rent  j  but  surely  there  is  this  very  mate- 
rial difference,  that  in  an  ejectment  on  the  title,  the  ver- 
dict may  be  for  the  plaintiff  for  part,  and  for  the  defend- 
ant as  to  the  residue  ;  but  in  an  ejectment  for  .non-pay- 
ment of  rent,  the  verdict  and  judgment  must  be  entered 
generally ;  besides,  clearly  this  judgment  for  five  acres, 
would  not  forfeit  the  lease  for  two  acres, 

Mr.  Joy. — This  being  a  Court  of  Law,  it  is  bound  to 
decide  according  to  the  principles  of  law.  Now,  accord- 
ing to  the  common  law,  if  the  rent  was  not  paid  at  the  day 
it  became  due,  the  landlord  was  bound  to  demand  the 
rent  \  and  on  its  refusal,  or  not  being  paid,  to  re-enter. 
Now,  an  ejectment  founded  on  demand,  and  re-entry,  is 
the  same  as  an  ejectment  on  the  title.  In  an  ejectment 
founded  on  demand  and  re-entry,  there  were  several  re- 
quisites necessary  to  be  performed,  which,  when  perform- 
ed, was  an  ejectment  on  the  title.  The  Statute  of  Anne 
recites  those  difficulties,  and  gives  to  the  landlord  an  easier 
remedy  for  recovering  his  lands,  but  at  the  same  time  it 
did  not  neglect  the  interests  of  the  tenant ;  for  it  made 
the  non-payment  of  rent  on  the  day,  no  absolute  for- 
feiture, as  it  was  before,  but  gave  six  months  after  the 
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judgment  to  the  tenant  to  pay.  This  act,  however,  saves 
the  landlord  a  great  deal  of  trouble  ;  for  it  makes  the  ser- 
vice of  the  summons  in  ejectment  equivalent  to  a  demand 
and  re-entry.  Now,  one  at  the  common  law  might,  for 
a  condition  broken,  demand  the  whole,  and  re-enter,  and 
yet  prove  title  but  to  a  part ,  and  therefore^  a  man  might 
demand  rent  for  forty  acres,  though  entitled  to  but  five, 
and  could  support  an  ejectment  at  common  law  fjhereok. 
If  a  man  demands  rent,  and  re-enters,  he  might  bring  an 
ejectment  for  a  greater  quantity,  and  recover  a  lesser,  his 
title  being  re-vested.  Here  it  was  only  a  misprision  of 
the  officer  of  the  Court  in  copying  the  declaration,  and 
which  might  be  amended  here  by  the  summons.  As  to 
the  mis-spelling,  the  learned  Judge  at  the  trial  overruled 
it,  leaving  it  to  the  jury  to  say  whether  it  was  the  same 
land  or  not.  This  case  is  analogous  to  one  determined 
some  years  ago  ;  it  was  an  ejectment  for  a  house  in  Bar- 
rack-street ;  it  was  brought  as  a  house  containing  70  feet 
in  front;  it  was  an  ejectment  under  a  Sheriff's  sale,  and 
from  the  evidence  at  the  trial  it  appeared  that  the  house 
sought  to  be  recovered  contained  but  20  feet.  This  ob- 
jection  was  over-ruled  ;  for  it  was  not  necessary  to  shew 
the  number  of  feet,  for  the  ejectment  was  for  the  house  ; 
so  we  bring  our  ejectment  not  for  a  number  of  acres,  but 
for  the  lands  of  Correehane ;  so  also  in  Lessee  of  Sir 
Neale  O'Donnell  v.  Macnamara  ;  that  was  a  case  of  an 
ejectment  brought  for  non-payment  of  rent.  Sir  Neale 
had  in  the  same  lease  leased  lands  in  two  several  counties, 
and  ejectments  were  brought  for  the  lands  in  each  county, 
describing  only  the  lands  that  lay  in  that  county  ;  and  it 
was  held  that  the  lease  was  evidence,  though  it  appeared 
there  were  other  lands,  and  that  the  recovery  defeated  the 
lease  as  to  those  lands  comprised  only  in  the  ejectment 
brought,  and  that  it  stood  good  for  the  rest  of  the  lands 
ssed  by  the  lease.    Lessee  of  Hcpping  v.  Dunnj  that 
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was  an  ejectment  for  tithes,  lying  in  the  King's  and 
Queen's  counties,  and  passed  by  one  lease.  There  were 
separate  summonses  served  each  only  for  the  quantity 
contained  in  that  county,  and  it  was  decided  that  it 
might  be  recovered,  Mr.  Joy  admitted,  however,  that 
the  lease  must  be  truly  recited  in  the  summons. 

Mr.  Colles,  in  reply,  contended  that  the  demand  must 
correspond  with  the  right  of  demand.  Here  he  had  only 
a  right  to  demand  for  two  acres,  whereas  the  ejectment 
is  for  five.  The  case  of  O'Donnell  and  Macnamara  turn- 
ed upod  the  ancient  law  of  de  confiniis  comiiatum. 

The  Court  took  time  to  consider  of  their  opinion,  whe- 
ther the  nonsuit  should  stand  •,  for  there  was  no  sum- 
mons  in   the  ejectment, Judge    Fox  thought    that 

the  mis-spelling  of  the  name  of  the  lands  in  the  summons 
differt'rit  from  the  lands  in  the  lease,  was  not  sufficient  to 
warrant  the  nonsuit,  as  it  was  for  the  jury  to  say  whether 
they  were  the  same  lands  or  not. 

Nonsuit  confirmed. 


King  versus  Arthur  Poland  &  John  Magee, 


HIS  was  amotion  for  an  attachment  against  Colonel     The  Court 

P  #  will  attach  a» 

Cameron,  for  a  contempt  of  this  Court,  in  not  making  a  officer  for  not 

r  7    7  i  •   »     •  i  i         making  a  re- 

return  to  two  writs  ot  habeas  corpus,  whicn  issued  on  be-  turn  to  a  habeas 

,     ,„     r    ,  .  t        i  •  •  lii       corpus,  and  it  is 

halt  of  the  prisoners.     In  this  case  it   appeared  that  the  n0  cause  for  him 
prisoners  were  arrested  by  one  Savage  Hall,  a  magistrate  nVknow  what 
of  the  county  of  Down,  under  a  suspicion  of  having  bro-  lt  ^urt  will 
ken  out  of  New  Geneva      Colonel  Cameron   had    frc-  not  attach> .and 

pronounce judg- 

nuently  been  applied  to  by  the  friends  of  the  prisoners,  mentonaffida- 

*  J  k  k  "  7  .'  -    vits ;   it   must 

be  on  personal 
interrogatories.    An  attorney  was  attached  for  fraudulently  helping  and  assisting  an  insolvent 
to  be  discharged  under  the  Insolvent  Act.      1  hey  stripped  him  of  his  gown,    and  forced  hint 
to  pay  the  whole  debt.    But  the  Court  would  not  do  this  on  affidavit,; but  on  personal  ex-* 
-imiiiation. 

Court  allowed  time  to  the  defendant  in  a  criminal  information,  to  compound  with  the 
prosecutor. 
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&nd  had  promised  to  interfere  with  General  Drummond* 
They  were  ordered  off  to  Dublin.     Colonel  Cameron  re- 
turning from  seeing  them  in  the  gaol,  was  served  with 
f.hose  writs,  and  with  the  money,  &c.     The  person  who 
served  them,  the  5th  of  June,  swore  he  told  the  Colonel 
3t  was  a  habeas  corpus  ;  he  threw  away  the  writs  and  mo- 
ney, and  going  to  the  gaol,  asked  the  prisoners  if  they 
bad  taken  any  steps  against  him  *,  they  confessed  they  had. 
They  were  sent  off  to  Dublin    to  the   military    provot ; 
and  on  a  habeas  corpus  being  sued  out,  there  was  a  return 
of  detention,  under  the  warrant  of  General  Dunn,  tested 
13th  June,  one  of  those  officers  vested  with  that  power, 
under  the  Martial  Law  act.     One  of  the  men  died  in  con- 
finement, as  was  stated,  under  the  rigorous  treatment  hp 
there   received ;  the  other  was  set  at  liberty,   and,  after 
lingering  some  time,  he  also  died.     On  shewing  cause 
against  the  conditional  order  for  an  attachment,  Colonel 
Cameron  swore  that  the  men  and  the  writs  were  sent  up. 
After  some  time,  the  Court  finding  the  writs  were  not  re- 
turned, made  the  rule  absolute.     Colonel  Cameron  came 
in,  and  submitted  to  the  attachment;  and  now,  for  the  first 
time,  he  swore  that  he  thought  the  writs  were  a  petition^ 
and  the  money  offered,  a  bribe.     The  Court  were  of  opi- 
nion that  Colonel  Cameron  had  committed  a  high  con- 
tempt j  gave  him  leave  to  withdraw,  and  to  attend  in  three 
days,  when  they  would  pronounce  the  final  judgment  of 
the  Court,  but  advised  him  by  all  means,  in  the  mean  time5 
to  settle  with  the  prosecutor.     In  arguing  the  case,  the 
prosecutor's  Counsel  insisted  that  sufficient  appeared  on 
the  affidavits  to  justify  them  in  attaching  Colonel  Came- 
ron,  and  that  it  was  the  Court's  duty  to  do  so  on  the 
affidavits ;  and  cited  the  case  of  a  Mr.  Qarton,  an  attor- 
ney, who  was  attached  for  fraudulently  helping   and  as- 
sisting an  insolvent  to  take  advantage  of  the  act  of  Par» 
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liament  \  he  was  stripped  of  his  gown,  and  forced  to  pay 
the  whole  of  it. 

Mr.  Justice  Domes  denied  the  Court  had  done  so,  oif 
affidavits,  but  on  a  personal  interrogation  of  Garton, 


John  Wall  versus  Charles  Eustace,  Esq.  and 

James  Ryan* 


IN  REPLEVIN. 


HIS  was  a  demurrer  to  a  scire  facias  in  a  replevin.     Distress.  R«y 

.    plevin  ;  John 

Edward   Nowlan  and  James  Dobbin   were   summoned,  Wail,  Edmond 

-i.  i  •  r-     i  '■'    -''Vr       i  J    Nowlan,  and 

according  to  the   exigency   or  the   writ.     JNowIan   ana  james  Dobbin, 
Dobbin  appeared.  The  case  Was,  a  distress  had  been  made,  JJf^,  repievin. 
and  a  replevin   sued  out,    and  pledges  taken,   Edward  ^o^Tn^Ind 
Nowlan,  James  Dobbin,   Michael  Wall,   and  judgment  J  retornote  \ 

'■  '  ■'jo  bendo  awarded, 

for  the  avowant;  and  a  writ  de  habendo  retorno  was  sued  Return  thereto, 

that  the  chattel* 

out ;  and  the  return  to  it  was,  that  the  goods  and  chattels  distrained  were 

■i    .  .       eloigned.     Scire: 

haa  been  eloigned  to  places  unknown  ;  on   that,    a  scire  facias  against 

n  ,  .  ,  P     ,  .  Fdmond  Now- 

jacias  was  sued    out  against  two  only  or  the   sureties,  ian  and  James 
against    Edward   Nowlan  and  James   Dobbin,   omitting  Were  Returned 
Michael  Wall.      To    this   scire  facias  there  was  a  de-  jj^y  {g^gjf1 
murrer.     1.  That  though   it  stated  a  replevin,  it  does  and  Do^>bin 

°  r  *  appeared,  and 

not  state  a  return  to  that  replevin  ;  nor  did  it  state  whe-  demurred  to  thc> 

scire  facias ; 

ther  that  replevin  was  a  replevin  at  common  law,  or  the  1st,  that  the 
statute.     2.  That   Michael  Wall,  the  third  surety,  had  was  omitted 
not  been  summoned,  nor  his  name  inserted  in  the  writ.  thaMtdid  not 
The  Court  thinking  the  objection  fatal,  it  was  now  moved  J£&e"£h £her 
to  amend  the  scire  facias,  by  inserting:  the  name  Michael  commo"  law» 

*/  >      J  o  or  on  the   sta- 

tute.    The 
Court  gave  judgment,  thatthe  plaintiff  in    the  scire  facias  should  take  nothing  by  his  writ 
of  scire  tacias.     The  plaintiff  in  the  scire  facias   moved   to  amend,  by  inserting  the  name  of 
the  third  surety,  John  Wall,  whicli  he  averred  was  omitted  by  the  slip  of  the  clerk.     The 
Court  quashed  the  scire  facias,  but  gave  the  plaintiff  therein  leave  to  issue  a  new  one. 
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Wall  j  tlie  omission  of  it  was  stated  to  be  a  mere  slip  o^ 
the  clerk. 

Court. — Your  best  way  is  to  quash  the  present  scire 
facias,  and  we  will  give  you  leave  to  sue  out  a  new  one* 


KING'S   BENCH, 


Matthews,  in  replevin^  versus  Miller. 


Quare— is  it  JLJ?EMURRER  to  an  avowry  in  replevin,  that  it  did 
?e?°to  ar^avow-  not  state  the  goods  taken  ;  it  was  now  stated  to  the 
thatVdid^ot   Court  that  the  plaintiff  had  not  joined  in  the  costs  of  the 

state  the  goods     bookgi 
taken  f 

After  argu-         ^fr>  Justice  Dowries.— -As  it  has  been  argued,  let  it  be 

ment,  if  it  ap-  ©         * 

pears  that  the     struck  out,  not  overruled,  as  we  would,  if  it  had  not  been 

plaintiff  hath  '  ' 

not  joined  in        argued. 

the  costs  of  the 

feooks3  the  Court  will  strike  it  out,  not  overrule  it. 


5S§ 


In  the  Matter  of  one  May,  a  Bankrupts 


M 


Wife  brings 

OTION,  on  behalf  of  James  Lang,  assignee  of  one  husband  a  for. 

tune  of  3001. 


May,  a  bankrupt,  to  set  aside  a  writ  of/,  fa.  directed  to  Husband.,  Pre- 

1  i  vinns  to  mar- 

the  Sheriff  of  the  county  of  Donegal,  and  that  the  mo- 
ney might  be  refunded  to  Lang.  Thomas  May  was  a 
merchant,  resident  in  Newry.  In  July  of  the  year  1800, 
a  commission  of  bankruptcy  issued  against  him,  for  an 
act  of  bankruptcy  committed  the  3d  of  July. 


vious  to  mar- 
riage, acknow« 
ledges  a  bond 
for  1200/.  con- 
ditioned for  the 
payment  of  60QL  ■ 
in  a  month  from, 
the  date  of  the 
On  the  bond,  and  a 

warrant  of  at- 

26th  June,  a  writ  had  issued,  marked  for  ^604.     2d  ?u-  torney,  to  con- 

7  fess  judgment 

ly,  the  goods  were  seized  under  this  writ ;  a  sale  of  them  to  one  M 

.  ,  There  were  ar» 

was  had,    and  the  money  levied  under  it.     3d  July,  the  tides  entered 

.     .  .  ,        T  tit  into  by  the  co- 

commission  issued.     It  was  not  proved  that  the  act  was  nusee,  of  the 
committed  before  the  money  levied.     17th  January,  1799,  husband  and  e 
there  were  articles   of  marriage ;  they   recite  that  said  J^co^uSe"1 
May,  for  and  in  consideration  of  a  marriage  intended.  »greed> tha*  *" 

*  -  °  '   the  event  of  the 

&c.    and      tSOO    marriage    portion,    covenanted    with  wife's  surviving 

°  him,  or  his 

one  Marsh,  that  in  case  of  his  intended  wife  surviving  failure,  or  insoi- 
him,  or  his  insolvency,  or  becoming  a  bankrupt,  that  he,  ruptey,  he 
as  trustee,  would  raise  or  levy  ^600  ;  that   during  the  tee,Uievy\he 

sum  to  the  se- 
parate use  of 
the  wife.     The 
aunt  of  the  wife 
finding  the  husband's  circumstances  becoming  embarrassed,  caused  judgment  to  be  entered, 
and  execution  sued  out  in  (he  trustee's  name     The  trustee,  on  application    gave  a  warrant 
of  attorney  for  so  doing.    The  Sheriff  levied  the  money  by  sale.,  on  the  3d  July  a  commis- 
sion of  bankruptcy  issued  on  the  act  of  bankruptcy  committed  on  the  day  of  the  levying  of 
the  money.     And  the  assignee  under  the  commission,   now   moved   the  Court  of  King's 
Bench,  in  which  the  judgment  had  been  entered,  that  the  money  so  levied  by  the  Sheriff, 
should  be  handed  over  to  him,  on  the  ground  that  this  execution  operated  as  an  undue  pre- 
ference, and  that  the  wife  was  not  entitled  to  it. 

The  Court  of  King's  Bench  were  of  opinion  that  the  judgment  and  execution  being  re- 
gular, they  could  not  intermedd.e  with  the  amount.  That  if  the  trustee  was  not  entitled 
to  it,  they  must  resort  either  to  the  Great  Seal,  or  to  a  Bill  in  Equity,  or  to  an  action 
of  trover  and  conversion. 

The  Court  gave  no  opinion  as  to  the  right  of  the  wife,  though  they  seemed  to  think  the 
trustee  might  sue  out  execution  at  his  discretion. 

The  Great  Seal  was  applied  to;  and  Sir  Michael  Smyth,  sitting  as  a  Commissioner  of  the 
Great  Seal,  seemed  to  trunk  the  property  was  in  the  bankrupt;  and  said,  it  was  the  duty 
of  the  Great  Seal,  in  all  <ases  of  doubt,  or  where  there  was  a  small  probability  that  the 
property  would  attach  in  the  bankrupt,  to  attach  it ;  he  therefore  attached  it,  vesting  th<f 
roouer  in  Government  securities,  and  directed  a  trial  at  law,  tu  ascertain  the  right, 
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joint  lives  of  the  husband  and  wife,  he  would  apply  it  to 
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lier  maintenance  i  and,  if  she  survived,  to  pay  it  over  to 
her  for  ever.  The  bond  was  dated  the  17th  January, 
179*9,  in  ^1200,  conditioned  for  the  payment  of  *  600, 
as  a  collateral  security,  to  be  paid  in  the  month  of  Fe- 
bruary. Judgment  was  entered  on  this  bond,  26th  June, 
1800  It  clearly  appeared  that  May  had  his  bankruptcy 
in  contemplation  ;  had  paid  ,£1000  to  Eastwood,  as  a 
trustee;  that  execution  was  issued  without  the  know- 
ledge of  the  plaintiff.     3d  July,  the  commission  issued. 

Mr.  Maine  now  moved  to  set  aside  the  execution  and 
proceedings  ;  that  the  goods  should  be  restored  to  th© 
bankrupt ;  and  to  hand  the  money  over  to  the  assignee. 
This  is  an  execution  issued  upon  a  bond,  upon  warrant 
of  an  attorney,  out  of  this  court,  where  execution  ought 
not  to  have  issued ;  but,  as  it  has  issued,  you  will  take 
care  that  the  money  shall  not  go  into  the  hands  of  the 
person  who  improperly  sued  it  out,  upon  a  warrant  of 
attorney,  to  confess  judgment.  When  a  bond  is  condi- 
tioned, &c.  if  one  applies  to  have  execution,  they  must 
suggest  that  the  conditions  were  performed,  and  they 
must  apply  to  the  Courts  to  construe  the  conditions,  &c. 
if  he  was  a  bankrupt,  or  i1  the  condition  was  not  per- 
formed, it  belongs  to  the  creditors;  if  he  became  a  bank- 
rupt;  if  he  failed  in  his  circumstances,  or  if  he  became 
an  insolvent,  she  shall  become  a  bona  fide  creditor,  and 
liave  a  lien  on  his  property,  as  such  only.  In  one  case 
the  bond  was  defeated  ;  in  the  other,  it  remained  good, 
and  became  the  property  of  the  plaintiff. 

Chief  Justice  Kilwarden. — Your  remed}'  must  be  either 
by  application  to  the  Great  Seal,  by  bill  in  Chancery, 
or  by  action  of  trover  and  conversion. 

Mr,  Maine. — The  law  is,  that  the  utmost  a  Court  can 
do,  is,  to  suffer  a  wife  to  come  in  as  a  bona  fide  creditor. 
la  1  Atkins,  113  and  115,  the  Court  would  not  allow  her 
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even  that  privilege,  in  the  case  of  contingent  debts  be- 
coming due  after  the  bankruptcy,  only  in  cases  where 
the  debts  were  actually  incurred  before  ;  it  was  a  mere 
voluntary  debt,  paid  by  a  friend  of  his,  and  could  not 
make  him  a  creditor  under  the  Bankrupt  Act. 

Mr.  Bell. — The  money  was  paid  to  a  trustee,  nomi- 
nated without  his  knowledge.  The  affidavit,  in  an- 
swer  to  this  application,  is  made,  not  by  him,  or  the 
party  concerned,  but  by  the  aunt  of  the  wife,  and  by 
whom  she  had  been  educated ;  it  was  agreed  that 
JBSOO,  which  was  given  as  a  marriage  portion,  and 
j£300  of  the  husband's,  should  be  settled  on  the  wife. 
As  soon  as  the  trustee  heard  of  the  business,  he  granted 
a  warrant  of  attorney  to  call  in  the  money.  The  mo- 
ment the  aunt  had  heard  of  the  difficulties  the  hus- 
band had  fallen  into,  she  wrote  to  the  trustee,  who 
instantly  sent  off  a  warrant  of  attorney  to  the  aunt's 
attorney.  The  money  was  fairly  due  ;  the  articles  had 
been  duly  registered  the  day  after  ;  the  warrant  was  ge- 
neral ;  his  credit  at  that  time  was  good  ;  it  was  payable 
on  a  bond  and  judgment  thereon  \  and  in  the  bond 
there  was  a  warrant  for  further  assurance.  Suppose  the 
security  bad,  would  a  Court  of  Equity  have  relieved, 
unless  he  had  given  good  security  ?  The  bond  given 
was  condir'oned  to  be  paid  within  a  month.  A  legal 
assurance  was  given  j  they  were  fair  creditors  ;  the  deed 
was  registered,  and  the  marriage  took  place.  The  ob- 
ligee had  got  beforehand  with  the  creditors,  by  legal 
diligence.  If  we  are  such  fair  creditors,  that  the  Great 
Seal  would  have  suffered  him  to  come  in  as  a  fair  cre- 
ditor, we  are  then  such  fair  creditors  as  might,  by  legal 
diligence,  get  a  prior  remedy. 

Mr.  Maine,  con  Ira. —True,  though  the  bond  was  ab- 
solute, yet  it  was  not  the  intent  of  the  parties  that  it 
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fchould  be  levied  till  the  event  of  the  bankruptcy  of  the 
consignor,  as  appears  from  the  articles. 

Mr.  Ball.—  Why,  then,  enter  the  judgment  ?  The  cases 
reported  in  Atkins,  113,  115,  120,  are  where  the 
claimants,  (trustees  for  the  wife)  had  not  taken  any  pro- 
ceedings at  law,  and  came  to  the  Great  Seal  to  be  ad- 
mitted as  a  creditor.  Unless  it  be  a  legal  debt,  it  can- 
not be  claimed  ;  no  contingent  debt  can  be  recovered, 
unless  it  be  due  before  the  bankruptcy.  In  the  case, 
Bx  parte  Groom,  there  was  no  legal  security  ;  if  judg- 
ment had  been  given,  the  defeasance  would  not  have 
deprived  the  wife  of  the  bankrupt  of  legal  security*  Ex 
parte  Mitchell,  the  judgment  given  ai  the  time  makes  it 
an  immediate  debt  at  Jaw  •,  the  defeasance  is  only  a  sus- 
pension in  equity.  3  P.  W.  437,  Hancock  v.  Entevista, 
a  certificate  will  not  avoid  a  deed  for  future  covenants  | 
if  the  debt  be  payable  on  a  certain  future  day,  the  ere* 
ditor  may  come  in,  if  it  be  merely  on  a  contingency, 
It  is  not,  unless  it  be  secured  by  a  judgment;  in  which 
case  the  Court  will  take  advantage  of  the  forfeiture  to 
assist  the  party. 

;  Chief  Justice  Kilwarden — here  observed,  the  pre- 
sent application  seemed  to  him  as  an  application  in  the 
nature  of  an  injunction,  and  it  was  the  first  application 
for  an  injunction  he  ever  recollected  being  made  to  a 
Court  of  Law. 

Mr,  Ball  proceeded. — A  Court  of  Law  will  not  inter* 
fere  in  its  discretion,  unless  it  can  do  complete  justice. 
Kowj  here  the  Court  cannot  do  that  complete  justice 
which  it  might  wish  ;  for,  it  cannot,  if  it  set  aside  the 
judgment,   allow  the  claim,    as  the  Great  Seal  might 

Mr.  Maclelland,  against  the  execution.— When  a  judg- 
ment is  obtained  by  warrant  of  attorney,  it  is  in  the 
power  of  the  Court  to  restrain  the  payment,  if  any  one 
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k  injured  by  it.  If  judgment  be  upon  condition,  by  the 
Statute  of  Westminster  he  cannot  obtain  his  money, 
except  on  suggestion  of  the  condition  performed.  Judg- 
ment gives  a  lien  on  real  property.  The  utmost  Lord 
Hardwicke  ever  decided  in  favour  of  the  wife  was,  that 
she  might  come  in  as  a  fair  creditor,  but  he  never  even 
hinted  that  she  should  have  the  preference.  Debts  may 
be  proved  that  cannot  be  paid  till  after,  at  some  certain 
day  ;  here,  the  issuing  out  the  execution  is  a  manifest 
fraud. 

Mr.  Hockwcrth. — The  cases  in  Atkins  are  of  survi- 
vorship; ex  parte  Green,  &c  The  penalty  is  an  abso- 
lute debt ;  the  condition  was  absolute  5  the  party  may 
have  remedy,  by  application  to  the  Great  Seal  for  aft 
injunction,  or  by  biJl. 

Chief  Justice  Kilwarden — doubted  whether,  from  the 
articles,  execution  could  be  sued  out  till  one  event  took 
place ;  the  articles  recite  the  bond,  and  conditioned  to 
be  paid  on  any  of  the  following  events  ;  death  of  the 
husband,  his  insolvency,  or  bankruptcy,  &a  Instead 
of  covenant  for  a  marriage  settlement,  the  trader  gives 
a  bond  for  the  sum  intended  as  a  provision,  with  war- 
rant of  attorney ;  and  a  deed  was  executed  declaring 
the  uses  of  the  bond,  and  it  was  left  with  the  trustee  to 
sue  out  execution  at  his  discretion.  The  money  was 
accordingly  paid  to  the  trustee,  as  a  creditor.  Now,  if 
it  was  not  intended  that  the  trustee  might  use  his  dis* 
cretion  in  raising  the  money,  why  was  it  covenanted 
to  be  paid  in  one  month  ?  They  come  here  seeking  to 
do  away  execution  of  a  judgment  which  is  not  impeach- 
ed. Since  the  statute  of  bankruptcies,  the  conveyances 
have  been  altered.  Formerly,  covenants  were  in  all 
conveyances,  and  the  wife  recovered  under  these  cove- 
nants ;  we  will  consider  of  it.    At  a  subsequent  day,  they 
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refused  the  motion,  on  the  ground  of  there  having  been 
bo  application  to  the  Great  Sea],  which  was  the  proper 
tribunal  for  redress.  Accordingly  there  was  a  petition 
to  the  Great  Seal,  praying  them  to  order  the  money  so 
levied,  to  be  paid  to  the  petitioner,  and  that  the  pro- 
thonotary  of  the  King's  Bench  may  be  prevented  from 
paying  over  the  money  to  the  wife,  &c.  the  execu- 
tion, as  against  the  bankrupt  here,  being  irregular  -,  the 
facts  stated  were,  that  the  husband  executed  a  deed  to 
one  Marsh,  for  ^1200,  conditioned  for  the  payment  of 
£600  in  one  month  after  the  date  of  the  bond,  to  se- 
cure for  the  wife,  in  the  event  of  the  death,  insolvency, 
failure  and  bankruptcy  of  the  husband,  a  provision. 
There  was  a  bond,  and  a  warrant  of  attorney  of  the 
same  date  with  the  articles ;  and  there  was  a  particular 
clause,  that  in  the  event  of  the  husband's  bankruptcy, 
Marsh  may  become  a  bona  fide  creditor*,  that  here  it 
was  a  collusion  between  the  trustee  and  the  bankrupt, 

Mr.  Ball,  contra.  —  This  is  an  application  to  the 
holder  of  the  Great  Seal  to  take  money  out  of  the 
pocket  of  a  fair  trader,  who  had  regularly  obtained  it 
by  judgment  and  execution  thereon.  All  the  cases 
where  an  application  has  been  made  to  the  discretion  of 
the  Great  Seal,  is5  where  the  party,  seeking  for  the 
wife,  came  in  a  fair  creditor  under  the  commission. 
In  January,  1799,  the  bond  was  executed;  just  before 
marriage  the  lady  brought  a  fortune  of  £W09  instantly 
paid  5  and  «s£3O0  more  in  a  reversionary  interest.  Here 
the  trustee  had  only  made  use  of  due  diligence,  in  the 
due  course  of  law,  which  is  sufficient  to  give  a  prefe- 
rence. In  Atk.  115,  there,  in  the  marriage  articles,  the 
husband  covenants  to  leave  his  wife  £600,  which  is  not 
a  debt  recoverable  at  law.  In  3  Term  Rep.  437,  it  is 
stated  that  a  trustee  for  the  wife  may  take  advantage  of 


the  forfeiture  of  the  bond  ;  a  husband  cannot  recover 
in  equity,  in  right  of  his  wife,  without  making  a  settle- 
ment on  her  ;  should  the  assignees  of  a  bankrupt  be 
permitted  to  do  so,  ought  not  the  statute  to  make  some 
provision  for  her.  Their  proper  remedy  should  be 
either  a  bill  in  equity  for  a  defeasance  of  the  bond,  or 
at  common  law,  by  action  or  assumpsit. 

Mr.  Maclelland. — In  7  Viner,  74,  ex  parte  Doorin,  it 
is  laid  down  by  the  Court,  that  no  preference  shall  be 
given  to  one  creditor  above  another,  in  the  case  of 
bankruptcy.  He  also  contended  that  the  articles  should 
be  considered  as  a  defeasance  of  the  bond. 

Sir  Michael  Smyth,  (who  sat  as  Commissioner  of  the 
Great  Seal,  absent  Lord  Clare,  Lord  High  Chancellor). 
Wherever  there  is  a  probability  of  property  turning  out 
to  be  the  bankrupt's,  it  is  the  duty  of  the  Great  Seal 
to  attach  it.  On  the  2d  July,  the  writ  was  delivered  to 
the  Sheriff,  and  the  goods  were  sold.  I  am  stronlgy  in- 
clined to  think  it  the  property  of  the  bankrupt.  Let  it 
go  to  a  trial  at  law  *,  and  let  the  money,  in  the  mean 
time,  be  vested  in  Government  securities. 


The  King  versus  Coleman. 
The  King  versus  Uniacke,  and  others* 


OLEMAN,  and  others,  were  convicted  at  the 
Petty  Sessions,  and  sentenced  to  seven  years'  transpor- 
tation. They  had  no  notice  of  their  trial,  and  they 
appealed.  It  was  stated  that  the  conviction  was  ob- 
tained by  a  conspiracy  entered  into  by  Major  Uniacke, 
and  some  other  Magistrates.  On  this  suggestion  being 
sworn  to,  a  certiorari  issued,  and  the  convictions  were 
quashed.  At  the  time  of  moving  for  the  certiorari^ 
Counsel  did  not  think  it  necessary  to  move  for  a  habeas 
corpus,  as  the  men  were  entitled  to  their  liberty,  on 
giving  bail,  and  appealing.     The  men,  however,  were 


tn  Limerick 
there  were  t  tvo 
jails,  one  used 
by  the  military 
{he  other  by  the 
civil  power. 
A  habeas  corpus 
was  served  on 
the  jailor,  to 
bring  up  the 
body  of  a  man, 
&c.  &c.  in  the 
provot,  who 
had  been  con- 
victed, before 
two  magistrates, 
of  treasonable 
practices,  to  7 
years  transpor- 
tation ;  he  re- 
fused the  writ, 

which  was  shortly  after  accepted  by  the  under  jailor.  There  was  no  return  made  to  this 
writ ;  and  the  Court  djd  not  think  the  man  being  out  of  the  custody  of  the  jailor,  excused 
him  from  making  his  return ;  and  they  accordingly  attached  him  for  not  doing  it. 

The  next  day,  after  the  service,  Major  Uniacke  sent  off  the  man  to  i:Jew  Geneva,  by 
order  of  Sir  James  Duff,  in  pursuance  of  the  sentence;  and  new  writs  were  issued  out  to 
the  officers  at  New  Geneva.  The  Court  would  not,  for  this  offence  in  sending  him  off  to 
New  Geneva,  attach  him,  because  he  only  obeyed  his  commanding  officer.  But  Major 
Uuniacke,  on  reflection,  sent  for  the  man  again,  but  did  not  obey  the  writ;  the  men  are 
tried  at  the  Petit  Sessions,  under  the  Insurrection  Act,  for  treasonable  practices,  for  having 
sworn  that  they  would  murder  all  Protestants,  Palatines,  and  stags ;  and  that  they  would 
join  the  French  on  their  landing.  1' hey  had  no  time  to  prepare  for  their  defence;  and 
they  were  sentenced  to  seven  years  general  service.  They  appealed,  and  offered  bail ;  and, 
though  on  offering  bail  they  were  entitled  to  their  liberty,  yet  were  they  detained,  till  they 
were  discharged  by  the  Judge  of  Assize,  on  entering  into  a  recognizance.  A  certiorari 
was  moved  for,  to  remove  the  conviction,  on  the  ground  that  a  conspiracy  had  been  formed 
by  the  magistrates,  of  which  Major  Uniacke  was  one,  to  convict  them,  and  the  certiorari 
was  granted,  and  the  convictions  were  quashed  on  that  ground.  And  also,  that  they  had 
conspired  to  evade  the  writ ;  and  that  the  Sessions  had  no  power  to  try  such  an  offence 
under  the  Insurrection  Act. 

The  Court  also  attached  the  magistrates,  because  they  thought  they  had  no  power  to 
try  such  a  charge,  and,  if  they  had,  they  abused  it.  And  that  Major  Uniacke  had  con- 
spired  with  them  to  deprive  this  man  of  his  liberty. 

The  Court,  however,  on  Major  Uuiacke  swearing  that  it  had  never  been  his  intent  to 
incur  a  contempt  of  this  Court;  that  he  had  act^d  throughout  the  whole  business,  under 
legal  advice ;  observed,  that  if  they  pronounced  a  sentence,  and  fined  and  imprisoned 
him,  he  might  be  pardoned,  and  the  prosecutor  would  be  at  all  the  expense.  They, 
therefore,  on  Major  Uniacke  undertaking  to  pay  the  prosecutor  his  costs  out  of  pocket, 
and  the  tipstaff  his  fees,  pronounced  no  sentence. 

The  Court  also  discharged  the  jailor,  as  it  appeared  he  acted  through  mistake. 

A  third  person,  no  party  in  this  cause,  though  engaged  in  a  similar  application,  proved 
that  the  affidavit  on  which  Major  Uniacke  shewed  cause  should  be  referred  for  imperti- 
nence, &e.  &c.    The  Court  refused  the  application,) 
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stated  to  be  still  kept  in  confinement,  and  it  became  ne- 
cessary to  move  for  an  habeas  corpus ;  which  was  acr 
eordingly  granted.  A  copy  of  this  writ,  and  the  fees 
prescribed  by  act  of  Parliament,  were  tendered  to  the 
gaoler  of  Limerick,  one  Milwood.  He,  it  was  stated, 
went  immediately  to  consult  with  Uniacke,  the  Brigade 
Major  of  Sir*  James  Duff,  and  with  one  Cubs.  The 
facts  appeared  to  be  these  :  a  habeas  corpus  had  issued 
to  Milwood,  the  gaoler  of  Limerick,  to  bring  up  the 
body  of  Froaly.  The  gaoler  refused  to  accept  it.  It 
was  served  the  22d  of  May  j  and  in  a  quarter  of  an 
hour  after,  on  the  under  gaoler,  who  accepted  it.  On 
its  appearing  that  this  writ  had  not  been  returned,  there 
was  a  conditional  order  for  an  attachment  \  and  the 
cause  shewn  was,  that  he  was  not  in  his  custody,  but  in 
that  of  the  Provot  Marsha). 

Mr,  Grady  was  proceeding  to  shew  cause  why  this 
conditional  order  should  not  be  made  absolute  as  against 
Mr.  Uniacke. 

Mr.  Pennefather  moved,  on  behalf  of  a  Mr.  D'Esterres 
an  attorney,  a  third  person,  to  have  the  affidavit  on  which 
Mr.  Grady  shewed  cause  referred  for  impertinence,  &c. 

The  Court  refused  this  motion. 

Mr.  Grady  proceeded. — The  affidavit  on  which  this 
rule  was  obtained,  stated  there  was  a  habeas  corpus  di- 
rected to  Milwood,  to  bring  up  the  body  of  the  defend- 
ant. Milwood  refused  it ;  it  was  served  again  on  his  de- 
puty. Milwood  consulted  with  Major  Uniacke,  the  Brir 
gade  Major  under  Sir  James  Duff;  that  they,  in  conse- 
quence thereof,  sent  off  the  prisoners,  under  an  escort, 
to  New  Geneva.  On  this,  two  new  writs  of  habeas  cor- 
pus were,  on  motion,  issued  to  the  Governor  of  New 
Geneva ;  the  prisoners  were  sent  back  to  Limerick,  and 
carried  before  the   Petty  Sessions,  and  not  having  any 
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lime  to  prepare  for  their  trial,  they  were  convicted . 
They  appealed  to  the  Sessions,  and  they  were  stiil  held 
in  confinement,  till  they  were  released,  on  entering  into 
the  usual  recognizance,  by  the  Judge  of  Assize.  In  an- 
swer to  this,  Mr.  Uniacke  admits  the  issuing  of  ths 
habeas  corpus,  and  its  being  offered  to  Milwood  late  in  the 
evening  of  the  22d.  On  the  15th  May,  long  before 
the  issuing  of  the  habeas  corpus,  they  had  been  removed 
to  the  military  provot,  which  had  never  been  part  of 
the  county  gaol,  by  the  order  of  Sir  James  Duff,  they 
having  been  convicted,  before  two  magistrates,  of  trea- 
sonable practices.  On  the  morning  of  the  22d,  an 
order  had  been  issued  by  Sir  James  Duff,  to  send  off 
those  prisoners  to  New  Geneva,  pursuaut  to  their  sen- 
tence.  On  the  23d,  they  were  sent  off  accordingly. 
Major  Uniacke  heard,  on  the  evening  of  the  22d,  that 
a  habeas  corpus  had  been  offered  to,  and  refused  by  Mil- 
wood.  He  sent  for  them  on  the  morning  of  the  23d  ; 
they  were  brought  back.  It  was  now  found  that  their 
former  conviction  was  irregular.  In  order,  then,  to 
have  the  convictions  regular,  they  were  brought  to  trial 
before  the  petty  Sessions,  for  having  sworn  they  would 
murder  all  protestants,  palatines,  and  stags,  (meaning, 
by  the  last  epithet,  informers  ;)  and  that  they  would  as- 
sist the  French,  whenever  they  would  land.  Those  petit 
Sessions  were  held  the  26th  May,  1800;  they  found 
them  guilty,  and  sentenced  them  to  general  service  for 
seven  years.  They  were  convicted  under  the  Insurrec- 
tion Act.  There  was  an  appeal  to  the  Sessions,  and 
they  were  let  out  on  recognizance,  by  the  Judge  of 
Assize.  Major  Uniacke  swore,  that  he  believed  a  si- 
milar motion  was  made  by  D'Esterre,  an  attorney  ;  not 
from  the  hope*  or  wish  for  justice,  but  for  accumulating 
'tosts. 
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Mr.  PlunJcet,  centra.— r  A  writ  of  habeas  corpus  issued 
©ui  of  this  Court.  Uniacke  knows  it.  Still  are  the  men 
removed,  as  convicted,  and  this  conviction  turns  out  to 
be  wrong ;  he  detains  them  notwithstanding,  and  pro- 
cures a  new  conviction  from  the  Justices. 

Mr.  Richard  Penne father;  -The  affidavits  of  themagis- 
irates  state,  that  they  found  them  guilty  of  administering 
an  unlawful  oath  ;  an  offence  which  they  have  no  right 
to  try  by  the  Insurrection  Act.  Surely,  the  men  were 
in  the  custody  of  the  gaoler,  when  tried  at  the  sessions. 

Chief  Justice. — This  is  a  matter  of  great  importance  % 
it  is  a  motion  for  an  attachment  against  Robert  Uni- 
acke,   Esquire,  on   the  ground  of  his  preventing  the 
return  of  a  habeas  corpus  j  and  having  conducted  him- 
self in  such  a  manner  as   prevented  the  prisoners  from 
obtaining  redress  from  that  or  any  other  writ.     It  is  a 
question   involving  the  liberty  of  the  subject,  and  the 
majesty  and  dignity  of  the  Crown ;  in  my  opinion,  he 
ought  to  be  attached.     It  was  a  writ  granted  by  one  of 
the  Justices  of  the  King's  Bench,  returnable  immedi- 
ately-    TJiere  was  no  return  ;  and  a  motion  was  made 
for  an  attachment,  on  a  charge  that  the  gaoler  had  in- 
formed Uniacke  of  the  writ,  and  that  Uniacke  did  re- 
move him  to  be  transported,  according  to  his  judg- 
ment, after  his  knowledge  of  the  writ.     He  was,  how- 
ever, brought  back,   and  kept  in   the  custody  of  the 
Provot  Marshal,  so  that  he  might  avail  himself  of  any 
writ.     If  nothing  further  had  been  done,   there  would 
have  been  no  attachment.     On  the  24-th,    he  was  in 
custody   of  the    Provot    Marshal.      The    magistrates, 
Uniacke  one,  and  sitting  with  them,  knowing  the  writ 
remained   in  the  custody  of  the  gaoler,    on  the   6th 
June,   at  the    Quarter    Sessions,  convict  the   prisoner 
of  an  offence   amounting  to  high  treason,  and  con- 
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demned  him  to  general  service.  He  appeals  \  and  on 
his  entering  into  a  recognizance,  they  bail  him.  On 
this,  there  was  a  motion  for  a  certiorari,  which  was 
granted.  The  magistrates  assemble  on  the  6th  of  July; 
the  certiorari  is  shewn  to  them,  and  they  commit  him 
to  tile  custody  of  the  gaoler,  till  he  is  discharged  by 
the  Judge  of  Assize^  Being  heretofore  in  custody  of 
the  military,  I  ani  convinced  that  their  object  was  to 
prevent  the  rrian  from  obtaining  his  liberty.  It  is$ 
then,  for  what  passed  after  the  24th  of  May,  that  he  is 
attachedi  His  conduct  may,  possibly,  have  been  from 
good  motives.  I  am  clear  that  all  the  magistrates 
ought  to  be  attached  for  assuming  an  authority  they 
had  not,  and  which  they  abused  if  they  had.  The 
people  will  see  that  this  Court  will  protect  the  liberty  of 
the  subject. 

Mr.  Justice  "Dawnes, — The  subject  has  sued  out,  of 
Common  right,  a  writ  of  habeas  corpus,  to  inform  the 
King*s  Judges  why  he  was  detained ;  at  the  end  now  of 
six  months  they  have  never  been  informed.  The  man 
was  always  in  the  custody  of  Uniacke,  or  in  his  power  5 
If  he  was  removed,  for  the  purpose  of  eluding  or  evading 
the  writ  of  habeas  corpus,  it  is  one  of  the  greatest  con- 
tempts of  this  Court,  and  contrary  to  a  clause  in  the  act9 
which  prohibits  the  removing  of  anyprisoner  in  custody., 
after  the  service  of  the  habeas  corpus,  except  in  manner 
there  stated,  under  the  penalty  of  five  hundred  pounds- 
He  was  tried  by  the  Sessions  for  an  offence  amounting 
to  high  treason  ;  the  Court  interfered,  of  common  right* 
The  severity  the  man  has  received  is  great  ;  Uniacke 
has  prevented  the  matter  from  coming  before  the  Court. 

Mr.  Justice  Chambetiaine.— — An  attachment  ought 
clearly  to  be  issued ;  he  has  been  so  low,  as  to  entei" 
into  a  conspiracy  to  deprive  a  man  of  the  benefit  of  this 


Writ.  If*  he  fiad  only  sent  him  to  New  Geneva,  we 
should  not  have  attached  him,  as  having  only  obeyed 
Sir  James  Duff;  but  his  bringing  him,  to  give  him  the 
benefit  of  it,  and  then  conspiring  with  the  other  magis» 
trates,  who,  without  a  jury,  a  thing  unprecedented,  con- 
vict a  man  of  an  overt  act  of  high  treason. 

On  the  motion  of  Mr.  Penne/atlier,  the  recognizance 
he  had  entered  into  at  the  assizes,  before  Baron  George, 
was  ordered  to  be  returned  here. 

Mr.  Grady  moved,  that  Major  Uniacke  might  be  ex- 
amined on  personal  interrogatories;  or  if  not,  that  the 
attachment  might  not  issue  till  the  first  day  of  next 
Term,  on  entering  into  a  recognizance  to  appear,  and 
thereby  to  save  the  day's  fees. 

Court — Let  the  attachment  go  ;  but  on  his  entering 
into  a  recognizance,  let  the  day  fees  be  suspended  till 
the  first  day  of  Term  Whether  the  man  was  in  cus- 
tody or  not,  he  ought  to  have  returned  the  writ ;  now? 
here  he  waits  till  the  man  is  removed  out  of  his  custody* 

Mr,  Justice  Chamber iaine. — This  follows  from  gaolers 
sharing  their  prisons  with  General  Officers ;  they  di- 
vided their  gaols  with  them. 

Richard  Mil  wood,  the  Gaoler,  submitted  to  the  at- 
tachment, and  now  moved  the  Court  to  be  discharged 
from  it,  on  such  terms  as  the  Court  should  think  right. 
He  was  personally  interrogated  in  court ;  when  it  ap- 
peared that  there  were  two  gaols  in  Limerick  ;  one  for 
the  civil  Power,  the  other  for  the  Military;  that  he, 
at  the  General's  request,  supplied  the  military  Provot 
with  provisions,  but  had  nothing  to  say  to  the  custody 
of  the  men;  and  this  man  was  confined  there.  The 
Court,  on  this,  discharged  him,  without  answering  in* 
tcrrogatories> 


Writs  of  certiorari  had  issued  to  remove  the  proceed- 
ings. The  Court,  on  looking  into  the  convictions,  re* 
gretted  extiemely  that  such  convictions  should  ever  take 
place,  and  quashed  them,  they  not  having  even  the 
semblance  or  possibility  of  justice. 

Major  Uniacke  came  in  also,  and  submitted  to  the 
attachment  j  but  observed,  that  the  attachment  is- 
sued against  him  on  the  ground  that  he  had  presided  at 
the  Sessions  at  the  conviction  of  Froaly.  The  conviction 
was  signed  by  all  the  Magistrates  who  composed  the 
Sessions ;  that  he  had  sat  as  a  Magistrate  at  those  Ses- 
sions, but  not  on  that  particular  trial ;  that  his  name 
was  not  signed  ;  that  he  would,  as  it  was  always  his  in^ 
tent,  obey  any  writ  served  on  him. 

Court. — We  have  enquired  into  the  disobedience  of 
our  writ,  and  are  of  opinion  that  he  did  not  act  with  an 
ill  intent  %  he  has  stated  to  us  that  he  acted  by  legal 
advice \  this,  in  our  mind,  manifests  a  good  intent-,  but 
it  is  equally  clear  that  the  advice  he  received  was  very 
bad.  Had  he  not  done  away  the  intent,  we  would  have 
given  a  very  heavy  sentence.  Were  we  driven  to  a  sen- 
tence, we  could  fine  and  imprison  him.  This  might  be 
pardoned  by  the  Crown,  and  we  could  no  way  recom- 
pense your  client,  the  prosecutor.  Therefore,  let  him 
be  discharged,  on  paying  the  prosecutor  his  costs  out  of 
pockety  and  the  tipstaff  his  fees. 
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The  King  versus  Baker,  Garnet,  Wiseman, 

&c. 


C 


A  USE  shewn  against  a  conditional  order  for  an  at-  tj£*  £***&*$ 
tachment,  which  had  been  obtained  on   the  affidavit  of  Jjjrv  of  the  Co, 

'  of  Dublin  can- 

One  Peter  Baily.  not  be  removed 

tt  /»  -n  .1  ,     except  by  pro- 
Mr .  Plunket   shewed  cause.     He  first  stated  Baily  s  sentment,  sign- 
er* r»    c»  .        ed  by  twelve  of 

affidavit :  he  had  served  the  office  ot    Secretary  to  the  the  Grand  Jury, 
Grand  Jury  of  the  county  of  Dublin,  for  24  years  •,  he  the  Court;  and 
had  been  assisted  the  last  year  by  one  Francis  Flood ;  noet  flinch 
that  the  Grand  Jury  had  been  constantly  attended  either  wfrn^uT^giving 
by  himself,  or,  in  the  event  of  his  absence,  by  Flood*,  that  J^^ET" 
his  business  was  to  receive  affidavits  of  presentments,  seitmg  im  right, 

*  *    i  he  new  one  is 

&c.  &rc.  that  he  received  a  salary  of  sB20  a  year  for  that,  to  be  chosen  by 

J  *  the  ensuing 

and   six  guineas  perquisites   on   affidavits;  that  several  Grand  Jury. 

m         .  -i  If  any  one 

affidavits  werejodged  without  any  payment  at  all ;  Bake,  seizes  the  books 
had  often  taken  affidavits  without  the  fees  he  was  entitled  jury,  the  Court 
to  ;  that  so  satisfactory  was  his  conduct,  that  the  Grand  don'by  motion, 
Jury  got  inserted  a  clause   in  the  Act  of  Parliament  for  ^restore?  to 
raising  his  salary  twenty  guineas  per  annum  ;  that,  as  ^Sh  tf^cbsti 
deputy  of  Pollock,  he  was  entitled  to  fees  for  discharging  of  the  motion. 

r     J  °     °        It  is  irregular 

prisoners.     On  the  3d  of  November  he  was  ill ;  during  for  the  Grand 

°    Jury  to  enter 

his  illness,  which  continued   some  time,  Flood  acted  ;  resolutions  on 
28th  November,  after  the  Grand  Jurors  had   been  dis-  and  then  after' 
charged,  their  foreman,    Garnet,   Baker,  and  five  or  dismissed^  atC 
six  others,    called  for  the  Abstracts  for   the   two   last  Smf  Butfu 
years ;  Flood  delivered   them   to  them,  though  the  Se-  '^omlTdo^ 
cretary  was  not  bound  to  keep  or  transcribe  them.  Baker  s?  ^lie  ,Court  L 

of  King  s  Bench 


then  shewed  to  Flood  a  paper,  purporting  to  be  a  reso-  woukl 
lution  of  the  Grand  Jury,  dismissing  him  from  the  office  atta<?h  them 


not.  in 
instance, 


for  it. 
ir-   ->    t>  _  ^      •••  „  .  .  .  ..  The  Court  of 

d 


tings  Bench  will  not  attach  a  grand  juror  for  any  thing  done  by  him,  as  a  grand  juror,  if 
lone  while  a  grand  juror;  but  they  will  attach  one  who  had  been  a  grand  juror,  for  acting 
s  such,  after  having  been  dismissed.  If  the  Secretary  of  the  Grand  Jury,  in  applying  for 
lawbooks,  makes  an  affidavit,  which  it  is  necessary  for  some  of  the  Grand  Jury  to  answer 
or  they  will  be  attached  ;  and  they  do  fully  answer  it,  the  Court  will  give  tfcrm  their  costs; 
But  not  the  person  who  ieized  the  books,  keys,  &c„  ' 
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of  Secretary,  for  non-attendance.  Now,  the  ground  on 
which  the  conditional  order  was  obtained,  was,  that, 
after  the  Grand  Jury  had  been  dismissed  and  discharged, 
Baker  caused  a  rule  to  be  entered,  electing  Wiseman  ; 
that  he  had  procured  several  of  those  who  nad  been 
jurors,  to  sign  it ;  that  he  had  handed  the  keys  over  to 
Wiseman.  This,  though  not  expressly  sworn  to  be 
done  after  the  Grand  Jury  were  discharged,  yet  it  must 
be  so  intended;  and  that  several  of  the  jurors  disclaimed 
all  knowledge  of  it. 

Lord  Kilwarden — If  Baily  was  dismissed,  however 
erroneously,  we  cannot  attach  them  for  it. 

Mr.  Phinkct.—-Qn  the  26th  June,  there  appears  an 
additional  affidavit  of  James  Moore  and  John  Doyle,  who 
state  that  Baker  had  received  an  affidavit  of  a  present- 
ment, after  the  time  had  elapsed.  Mafannan,  a  Grand 
Juror,  also  swears  he  never  heard  of  any  complaint  be- 
ing made  against  Baily.  Now,  let  us  see  how  this  state- 
ment is  rebutted  by  Baker's  affidavit ;  he  swears  that 
Baily  refused  to  receive  five  affidavits,  unless  five  shil- 
lings were  paid  him  in  fees.  That  Flood  had  refused 
to  get  an  act  of  Parliament  for  the  jury,  and  omitted 
the  name  of  an  overseer,  in  a  transcript.  He  states, 
that  on  the  resolution  to  dismiss  him,  Baily  applied  to 
him  ;  and  at  his,  Baily's,  request,  he  interfered.  That 
it  was  thought  wrong,  his  acting  as  an  attorney.  That 
he,  Baker,  was  appointed  viewing  overseer  to  a  certain 
road  \  that  it  was  not  him,  Baker,  who  should  pay  the 
fees,  but  the  acting  overseer  ;  that  an  affidavit  was  filed 
within  four  days  of  the  Term,  by  the  Secretary,  though 
no  affidavit  or  presentment  ought  to  have  been  received, 
unless  four  days  prior  to  the  end  of  the  Term,  and 
therefore  the  Grand  Jury  refused  it ;  and  that  they  cen- 
wed  Flood  for  receiving  it.     The  resolution  to  dismiss 
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Baily,   was  taken  the  28th  November,  before  the  Grand 
Jury  went  into  court ;  it  was  drawn  by  the  Grant!  Jury, 
fourteen  attending,  for  Baily's  non-attendance  ;   it  was 
drawn   up   in   the  rough   book,  on  a  slip  of  paper,  by 
twelve ;  it  was  £iven   to  the  Secretary,  to  enter  in  the 
book,  signed  by  twelve  -,  there  was  sufficient  evidence  of 
its  ^eing  passed  ;  it  was   usual  with   the  Grand  Jury  to 
sign  several  of  those  papers,  after  they  had  been  dis- 
missed \   at  dinner,  this  resolution  of  dismissing  Baily  was 
signed,   among  others ;    they  then    appointed  Wiseman. 
Klepax  delivered    the  keys    to   him,     and    the   papers. 
The  learned  Counsel  here  read  an  advertisement  in  the 
papers,  describing  this  business,  in  a  ludicrous,  &C.  point 
of  view,    and  which  the  affidavits  he  was  furnished  with, 
stated,  on  belief,  to  be  by  Baily,     Klepax,  a  grand  juror, 
swore,  that  he  proposed  the  resolutions,  on  the  ground 
of  the  misconduct  of  Baily. 

Judge  Dowjies. — We  would  not  attach  a  grand  juror 
for  any  thing  he  did  as  a  grand  juror,  whilst  he  was  a 
grand  juror. 

Mr.  Plunkett. — Here,  then,  all  the  grounds  are  an- 
swered ;  the  fact  of  his  having  entered  it  in  the  Grand- 
jury  book,  after  their  dismissal,  is  denied. 

Mr.  Attorney   General.— -Motion  was   made,    the   first 
day  of  term,  for  Wiseman  to  lodge  the  books  in  Court, 
or  hand  them  over  to  Baily.     There  was  no  power  in  a 
Grand  Jury  to  remove  a  Secretary,  or  appoint  a  new 
one.     Twenty-seven  years  had  he  been  Secretary,     The 
Act  which  gives  the  power  of  appointing  the  Secretary, 
prescribes  the  consent  of  the  Court  as  necessary.     2d. 
The  dismissal  must  be  by  one  Grand  Jury ;  the  nomina- 
tion by  the  following,  to  prevent   arbitrary  or  selfish  re- 
movals.    The  Grand  Jury,  so  far  from   condemning  the 
conduct  of  Baily,  had  presented  for  him  ^£20,  in   these 
words :  we  present  c£20  to  Peter  Baily,  as  Secretary,  for 

4  I 
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attending  the  Grand  Jury ;  signed  by  Garrett,  as  fore- 
man, &c.  and  fiat  by  Judge  Dowries.  It  was  entered 
in  a  book,  though  never  submitted  to  the  Court.  Under 
these  Acts,  no  act  can  be  done-  riot  signed  by  twelve. 
This  presentment  was  signed  by  sixteen.  If  Treasurer 
or  Secretary  dies,  six  days  notice  shall  be  given  in  the 
Gazette.  On  this,  the  preceding  Grand  Jury  shall  as- 
semble* and  appoint.  Eere,  there  were  none  of  the  re- 
quisites complied  with  ;  here,  the  same  Grand  Jury  drive 
out  one  man,  and  appoint  another ;  sixteen  were  for 
continuing  his  salary  for  six  months  forward  ;  there  was 
:no  notice  given  of  any  charge.  The  26  Geo.  3.  states, 
that  at  the  death,  resignation,  or  removal  of  the  Secre- 
tary, &c.  the  Treasurer  must  give  six  months  notice* 
Here,  every  thing  was  illegal  and  irregular. 

CJiief  Justice  Kilwarden.  —We  made  a  conditional  or- 
der for  an  attachment,  on  the  ground  that  after  the 
Grand  Jury  were  discharged,  they  met,  and  appointed  a 
new  Secretary. 

Mr.  Curran.— The  law  will  not  allow  the  Grand  Jury 
to  remove  even  a  petit  constable,  but  with  the  consent 
of  the  Court ;  there  is  no  presentment  for  the  removal 
of  Mr.  Baily,  or  the  election  of  Wiseman. 

Court. — There  being  no  presentment  appearing  on 
the  book,  is  no  evidence  of  there  not  being  one  ;  as> 
till  within  the  last  four  days  of  Term,  there  is  none  en- 
tered. 

Lord  Kilwarden. — The  Grand  Jury  cannot  remove  him 
unless  by  presentment,  flated  by  the  Court  j  and  we  will 
never  consent  to  fiat  it  without  first  giving  him  an  op- 
portunity of  vindicating  himself,  or  his  character.  We 
think  the  signing  the  paper  after  dinner,  according  to 
their  entry,  though  not  regular,  yet  being  usual,  not  at- 
tachable ;  the  Clerk  of  the  Peace,  the  Keeper  of  the 
Rolls  of  the  county,  says  no  presentment  passed. 


GOT 


Mr.  Egan. — Let  them  bring  in  a  presentment,  and 
give  us  the  opportunity  of  a  traverse. 

Judge  Downes. — If  you  had  applied  to  this  Court  for 
the  books,  on  the  ground  that  the  Grand  Jury  had  not 
amoved  you,  we  would  have  restored  them  to  you,  with 
costs  5  but  you  put  in  your  affidavit  matter  which  made 
the  Court  put  a  rule  on  those  you  complained  of,  to  shew 
cause  why  they  should  not  be  attached,  for  acting  as  a 
Grand  Jury  after  they  were  no  longer  a  Grand  Jury,  and 
doing  what  they  could  only  do  as  a  Grand  Jury.  They 
have  exculpated  themselves ;  we  must  give  them  their 
costs.  All  presentments  are  read  four  days  before  the 
last  day  of  Term. 

Lord  Kilwar den. —Call  out  the  Grand  Jury. 

They  being  called  out,  his  Lordship  addressed  them  : 
Gentlemen,  you  informed  the  Court  that  your  papers 
were  not  in  the  hands  of  your  Secretary,  but  in  those  of 
one  Wiseman,  and  you  applied  to  us  to  know  who  was 
to  officiate  for  you.  You  are  to  consider  Mr.  Baily  as 
your  Secretary,  till  he  is  removed  by  due  course  of  law. 
You  are  not  to  conceive  us  at  all  as  deciding  on  the  me- 
rit or  demerit  of  Mr.  Baily's  conduct.  An  affidavit  was 
made,  charging  Garrett  and  three  or  four  others  with 
assembling,  after  the  Grand  Jury  were  discharged,  and 
dismissing  Baily,  and  electing  Wiseman  in  his  place. 
There  was  no  occasion  for  Baily  to  have  made  any  affi- 
davit, much  less  the  one  he  did,  out  of  resentment,  charg- 
ing others  with  crimes,  not  committed  as  a  Grand  Jurv. 
but  as  private  men,  and  that  too  without  any  foundation. 
He  must,  therefore,  pay  Garrett,  &c  their  costs.  As 
Wiseman  seized  the  keys  and  books  of  the  Grand  Jury, 
he  shall  not  have  his  costs. 


Court,  on 
shewing  cause 
against  special 
bail,  will  not 
go  into  the 
merits,  and  con- 
sequently will 
not  suffer  him 
to  make  us?  of 
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Barfield  versus  Blasfield. 

JL? EFENDANT   cannot   make  use  of  any   afHrtaTil 
made  on  his  behalf,  in  shewing  cause  why  he  sho 
be  held  to  special  bail,  but  must  ground  himjelj 
defect  of  the  affidavit  holding  him  to  bail,  |§  A 

be  going  into  the  merits. 


any  affidavit; 

but  he  must  ground  himself  on  the  defect  of  the  affidavit  on  which"  Jtti   application   to 

hold  him  to  special  bail,  is  made. 


An  on  vinous. 


JLOTION  for  an  attachment  for  non-payment  of 
costs  taxed,  must  be  on  a  personal  demand. 


An  attach- 
ment will  not 
be  granted  for 
the  non-pay- 
ment of  a  taxed 
bill  of  costs,  except  there  be  a  personal  demand. 


The  Kj^s:  versus  Ferral. 

., ^JLOTION  for  a  certiorari  to  the  Sessions  of  Kilkenny, 
on  the  ground  that  the  Sessions  would  not  allow  him  to 
have  an  agent,  or  would  not  hear  witnesses  on  his  behalf. 
They  had  found  guilty  of,  &c«  on  the  evidence  of  a  com- 
mon informer  ;  and  also  for  a  habeas  corpus  to  remove  the 
body  of  the  prisoner.     Granted. 


The  Court 
of  King's  Benrh 
issued  a  certio- 
rari to  the  ses- 
sions, on  affida- 
vit, that  tiiey 
would  not  ad- 
mit the  tra- 
\Terser  to  have 
an  agent,  and 
refusing  to  hear 
witnesses  on  his 

behalf.    They  also  issued  a  habeas  corpus  to  remove  the  traverser,  who  had  been  convicted 
on  the  sole  evidence  of  a  common  informer. 
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Anonymous. 

HIS  was  a  motion,  in  ejectment,  to  enter  judgment,  fa  ^^S^J 
as  in  case  of  a  nonsuit,  three  Terms  having  elapsed  since  the  defendant 

D         *■  takes  defence  to 

the  cause  went  to  issue  ;  and  this  turned  on  the  question  the  first  decia- 

,  .  ,       « ,.  P    *        n         ration,  for  then 

whether  the  cause  was  at  issue  on  the  tiling  or  the  nrst  the  pleadings 

,     n  .  ,  t        ,-,-,1  ill        -«  must  be  died. 

declaration  or  the  second.      1  he  second   declaration   was      if  the  second 
filed  in  June,  within  the  three  Terms,     If  no  second  de~  fi|edhStWa 
claration  be  filed,  it   lies  on   the  defendant;  i.  e.  it  is  in  thT^T^^ 
his  power  to  make  plaintiff  file  a  second  declaration,  or  deffndant  is  not 

*  r  '  entitled  to  enter 

enter  up  judgment,  as  in  case  of  a  nonsuit.     It  was  as-  up  judgment,  as 

1   J       c  in  case  of  a 

serted,  on  behalf  of  defendant,  that  the  cause  was  at  issue  nonsuit,  fork 
from  the  time  the  defendant  took  defence  to  the  first  de-  within  the  sta- 

,  tute,  which  ap« 

claration.  plies  only  to 

The  officer  was  asked  by  the  Court,   when  the  cause  ^proceedings 
was  at  issue  ?  '  Sor  three  termSj 

The  Officer  (Mr.  James)  answered,  if  the  mere  ques- 
tion is,  when  the  cause  is  at  issue,  it  is  so  when  the  de- 
fendant takes  defence,  as  then  the  pleadings  must  be 
filed. 

Court. — Refuse  the  motion  *,  for,  by  the  act,  to  entitle 
the  plaintiff  to  a  nonsuit,  three  Terms  must  elapse  with- 
out doing  any  thing  •,  and  here  there  was  a  proceeding, 
i.  e.  filing  the  second  declaration. 


An 


onymous. 


N  indictment,  at  the  Sessions,  for  perjury,  in  swear-  forT ^jury^m 
ing  that  one  Williams  was  a  principal  witness,  when*  at  *le  for  swea.rin£ 

P  ■  *  r        nrvj   *y  that  a  man  is  a 

the  trial,  it  appeared  he  was  not.  material  witness 

at  a  trial,  when, 
in  fact,  be  is 
not. 
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The  King,    at  the    Prosecution   of  the  Rev. 
Mr.  Stewart,  versus  Moore. 

If  the  prose-        A 

SprSSt^  -™  PPLICATION  for  an  information  j  the  defendant 
is  a  man  of  as    justified  that  the  prosecutor  had  said,  he,  prosecutor,  was 

much  truth  and  ■       '»  * 

honour  as  the     a  man  of  as  much  truth  and  honor  as  the  defendant. 

defendant  is,  T        .  y^,.  .  . 

it  is,  in  fact,  LtOra  Kilwarden. — It  is,  in  my  opinion,  as  much  as  say- 

fcndSnt  a^iar";    1#ng  he  is  a  liar,  and  there  is  no  ground  for  the  extraordi- 


and  the  Court 
will  not  grapt 
its  extraordin 
sy  interposition 


wm^tgZt    nary  interposition  of  the  Court. 

its  extraordina- 


The  King  versus  Agar. 

Court  will  at-  ^CONDITIONAL   order  for  an   attachment  against 
SvereignPofya      Agar,  as  deputy  Sovereign  of  Dingle,  for  refusing  a  pro- 

t?r7f^tZnf  cess  to  arrest  a  shiP> for  money laid  out  for  its  use-   she 

issue  process       Ii ad  sailed  away.     Agar  shewed    for  cause,  that  he  was 

to  arrest  a  ship,  "\  -P  > 

for  money  laid     not  Sovereign,  or  Deputy  Sovereign  :  is  only  Recorder's 

out  tor  its  use,  c  l       f  ■  , 

if  he  has  juris-  Deputy  ;  and  as  such  used  to  try  actions,  (where  the  va- 
lue did  not  exceed  15/.)  but  has  no  power  or  right  to  do 
so  now. 

Rule  dismissed,  without  costs. 


The  King,   at  the  Prosecution   of  Seacomb. 
versus  O'Connell. 


diction* 


To  say  of  de-    J[^  HIS  was  a  motion  for  an  information   against  the 

lendant's  mo-  ° 

ther,  as  the  ser-  prisoner,  for  provoking  Mr.  Seacomb  to  fight. Mr. 

vant  was  pass-       £rv,*-1  n  i  e  i  • 

inghy— Damn     O'Connell,  as  an  excuse,  stated,  that  a  servant  of  his 

the  bitch,  let 

her  go ;  she  is 

as  bold  as  her  mistress — is  not  sufficient  provocation  to  prevent  this  Court  from  granting  an 

information   against  the  defendant,  for  provoking  the  prosecutor  to  fight  a  duel.     However, 

the  defendant,  on  shewing  cause,  apologising,  the  Court  suffered  the  business  to  drop. 

If,  on  an  application  for  an  information,  it  appears  on  the  face  of  the  affidavits  of  the  de 
fendant,  that  the  prosecutor  has  fought  a  duel,  the  Court  would  grant  an  information  against 
him,  and  would  order  the  Attorney  General  to  prosecute  it. 
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mother's  passing  by,  the  prosecutor  said,  "  Damn  the 
bitch !  let  her  go,  she  is  as  bold  as  her  mistress,"  i.  e.  the 
mother  of  O'Connell.  The  Court  held  this  was  not  a 
sufficient  provocation  ;  but  upon  O  Conn  ell,  an  attorney, 
apologising,  the  business  was  suffered  to  drop.  It  ap- 
peared, in  the  course  of  the  affidavit,  that  Seacomb  had 
fought  three  or  four  duels. 

Judge  Dowries. — If  it  appeared,  on  the  affidavit  of  de- 
fendant, that  the  person  applying  for  an  information  had 
fought  a  duel,  we  would  grant  an  information  against 
him,  and  direct  the  Attorney  General  to  prosecute. 


Anonymous. 

jcIl  BANKRUPT,    in   contemplation  of  bankruptcy,     TheCoure 
executes  a  bond,  with  a  warrant  of  attorney,  to  confess  will.not»  on 

■  ■  *  motion,  make 

judgment  and  execution  thereon  ;  it  was  moved  to  make  plaintiff  in  an 

.  „,  .  execution,  re- 

him  refund.     The  Court  refused,  as  it  would   be  deter-  fund  money 

...  .  levied  under  an 

mining  the  property  in  a  summary  way.  execution,  on 

the  suggestion 
that  the  defen- 
dant therein,  a  bankrupt,   had,  in  contemplation  of  his  bankruptcy,  executed  a  bond,  with 
warrant  of  attorney,  to  confess  judgment,  as  thi9  would  determine  the  property  in  a  sum- 
mary way. 


KING'S   BENCH. 

Rule  of  Court. 

Judge  Dowries*  1  T  is  a  rule  of  this  Court,  not  to  hear     rt  is  a  rule  of. 
any  motions  for  prohibitions  within   the  last  four  days  of  King's  Bench, 
Term.     The  practice  is  different  in  England  ;  they  will  ££J2y  «o- 
there  give  you  a  rule  to  stay  proceedings  t!on  °n  P™hibi- 

°         J  J  *  o  tion,  within  the 

last  four  days 
of  Term.     In  England  they  will,  and  give  you  a  rwle  to  stay  proceedings,  '—  Per  Judge 
Downes. 
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The  Court 
attached  the 
Seneschal  of 
Newry,  for  the 
abuse  of  his 
authority  as  Se- 
neschal, on 
issuing  a  dis- 
tringas, ;a»d 
keeping  the 
gods  of  the  ap- 
plicants till  they 
had  given  bail 
to  the  amount 
of  his  jurisdic- 
diction,  without 
any  affidavit  to 
warrant  it. 

Replevin  dif- 
fers from  at- 
tachment, or 
process,  in  dis- 
tress ;  that  in 
replevin,  the 
Sheriff  must 
know  what  pro- 
perty it  is  in- 
tended for; 
but  not  in  an 
attachment  by 
the  Seneschal, 
for  it  is  a  war- 
rant generally 
against  the 
goods. 

Ouaere— Does 
the21  Geo.  3, 
ch,  39,  relative 
to  Sheriff 's 
courts,  extend 
to  Seneschal's 
courts  ? 


-King  versus  inompscm. 

ONDITIONAL  order  for  an  attachment  against 
the  defendant,  as  Senschal  of  the  manor  of  Newry,  for 
au   abuse  of  his  authority  as   Seneschal.     He   had,  on 

the  complaint  of  one  — ,  issued  a  distringas  against 

the  goods,  &c.  of  the  prosecutor  ;  but  the  plaintiff  in  the 
distringas  discontinued.  There  was  no  affidavit  by  Mac- 
duel,  the  owner  of  the  goods  on  board,  to  found  the 
complaint.  An  action  which  had  been  commenced  in 
the  Exchequer,  had  abated  by  the  death  of  Macduel. 
An  act  of  Parliament,  passed  in  the  year  1796,  directed 
no  process  of  distresses,  or  distringas,  to  issue,  unless 
the  debt  be  sworn  to. 

Mr,  Ball. — The  applicant  is  captain  of  the  John.     In 
the  month  of  August,   1800,  he  arrived  at  Newry;  the 
Marshal  of  the  Manor  Court  of  Newry  seized  the  goods, 
sails  and  anchors,  &c.  in  and  of  the  John,  and  lodged 
them   in  the  storehouse   of  the  Seneschal,     Thompson 
avowed    he  had  issued  a  distringas,  at  the  complaint  of 
the  house  of ,  for  damages  done  to  a  cargo  of  pot- 
ash, on  board  said  vessel.     No  affidavit  was  necessary  to 
ground  this  process  on.      Thompson  acknowledged  he 
would  not  release  her  till  bail,  to  amount  of  his  jurisdic- 
diction,  60  or  £10  was  given.     The  plaint  was  discon- 
tinued ;  the  house  of had  paid  freight.     A  certio- 
rari   issued.      In  a   complaint  against  the  Sheriff  for  ! 
granting  a  replevin,  the  Court,  though  they  thought  the 
replevin  issued  illegally,  would  not  give  the  person  ag- 
grieved his  costs. 

Judge  Doivnes. — Replevin  differs  from  an  attachment, 
or  process  of  distress  ;  for,  in  a  replevin,  the  Sheriff 
must  know  it  was  intended  against  the  ship,   but  not 


an  attachment  by  a  Seneschal,  which  is  a  warrant  ge- 
nerally against  the  goods. 

Mr.  Ball. — A  recordari  goes  to  remove  a  proceeding 
put  of  a  court  not  of  record ;  certiorari  issues  to  remove 
proceedings  had  in  a  court  manor.  Why  should  it  be 
necessary  to  file  a  previous  plaint  to  warrant  the  pro- 
cess ?  The  first  process  issued  the  1st  September;  a 
declaration  was  to  be  filed  afterwards.  The  26  Geo.  3, 
c.  39,  recites  the  oppressions  arising  from  the  abuse  of 
inferior  Courts  ;  to  remedy  it,  it  abolishes,  almost  en- 
tirely, the  jurisdiction  of  the  Sheriffs'  courts.  It  fur- 
ther enacts  that  no  process  shall  issue  without  an  affida- 
vit of  the  debt  being  due  ;  and  that  the  cause  of  action 
arose  within  the  jurisdiction.  This  does  not  extend  to; 
Seneschals'  courts. 

Mr.  Plunket. — This  act,  though  it  only  expressly 
refers  to  county  courts,  impliedly  extends  to  manor 
courts  j  and,  to  give  it  cognizance*  it  is  necessary  that 
both  parties  must  be  within  their  jurisdiction.  1  Salk. 
201,  All  misdemeanors  in  judicial  preceedings,  are  a 
contempt  of  the  Court  of  King's  Bench  ;  and  attach- 
ments issue  daily  against  the  stewards  thereof,  for  grants 
jng  attachments  against  all  the  goods  of  the  parties. 
2  Str.  11 84,  attachment  against  a  Sheriff  for  granting  a 
replevin,  when  it  doth  not  lie. 

Chief  Justice  Kilwarden.—  This  is  gross  and  scan~ 
dalous  conduct ;  let  him  be  attached ;  but,  let  it  not 
issue,     Disallow  the  cause  shewn,  with  costs. 


4  K 
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He  wit  versus  Fie  wit. 
The  Court  at-  Jt  N  July,    1S00,   an  attachment  issued   out    of  the 

tached  a  senes- 

chai  for  disobey-  Manor  Court  of  Bangor,  against  the  defendant.     Bail 

ing  a  writ  of  .  .  .      '.,.■«. 

false  judgment,    was  given  to  the  baiunV  to  appear  before  the  Seneschal ; 

sued  out  of  j  i-       i  i      i  •  i         • 

Chancery,  and  ana  an  appearance  accordingly  ;  declaration,  plea,  issue 
were  of  opinion  joined  ;  Jury  impannelled.  The  Judge  particularly  di- 
deaSsofUtheereex-  rected  the  Jury  not  to  mind  the  plea.  A  verdict  for 
rota0Uhahd°begehn  PIaintiff-  In  September,  1800,  a  writ  of  false  judg- 
statute  i9Th d  ment  servea<  >  tne  Seneschal  proceeded  against  the  bail 
12  Geo.  s,  re-     of  the  defendant,  and  sold  their  goods.     November  4th. 

quiring  bart,  ex-     .  .  ° 

tending  only  to   the  defendant  called  with  the  bail  on  the  Seneschal,  for 

suits  which 

were  under  io/.  a  copy  oi  the  proceedings.  The  Seneschal  shook  him, 
abused  him,  &c.;  evinced  a  determined  partiality 
throughout  the  whole  business.  On  this  statement  of 
the  defendant,  the  Court  granted  a  conditional  order 
for  an  attachment.  The  Seneschal  now  shewed  cause 
against  its  being  made  absolute ;  he  stated,  that  issue 
being  joined,  a  Jury  was  impannelled  to  try  it ;  that 
he  acted  throughout  fairly  and  impartially  ;  that  he  left 
the  question  to  the  Jury.  That  the  plaintiff  was  the 
sister  of  the  defendant,  and  had  brought  this  suit  against 
the  brother,  for  her  fortune  ;  the  brother  was  prepar- 
ing for  his  departure  to  America  ;  he  admitted  the  re- 
ceiving the  writ  of  error,  or  false  judgment ;  but,  that 
before  its  receipt,  execution  had  issued  ;  but  on  account 
of  defendant  having  removed  goods  out  of  the  manor, 
only  £1  could  be  levied  •,  he  called  on  plaintiff  to  give 
bail  j  the  judgment  was  £2\.  Here  the  Court  ex- 
pressed a  doubt,  whether  the  statute  required  bail  to  be 
given,  before  a  writ  of  error  shall  be  a  supersedeas  to 
execution,  extends  to  inferior   Courts. 


Counsel  for  the  Seneschal  acknowledged  that,  though  by 
the  strict  letter  of  the  law  it  did  not  extend  to  it,  yet 
by  equity,  it  must ;  that  the  uniform  practice  of  his 
Court  was  to  force  them  to  give  bail ;  the  defendants 
refused  ;  and  then  he  thinking  execution  was  not  sus- 
pended, permitted  the  plaintiff  to  take  out  execution. 
As  to  his  having  refused  the  defendant  a  copy  of  the 
proceedings,  and  ill-treating  him,  he  positively  denied 
it.  Defendant  applied  for  a  copy  of  the  execution, 
which  it  was  out  of  his  power  to  give  him,  as  it  had 
been  put  into  the  hands  of  the  Bailiffs. 

Mr.  Ball,  contra. — There  issued  a  writ  of  false  judg- 
ment, which  is,  in  reality,  a  writ  of  error,  out  of  the 
Court  of  Chancery ;  he  disobeyed  it.  Surely,  this  is 
a  contempt  of  this  Court,  and  an  abuse  of  his  office 
of  Judge. 

Chief  Justice  Kilwarden. — This  Act  does  not  apply 
to  the  inferior  courts;  the  19  and  20  Geo.  3,  is  no 
obstruction  to  removing  suits  above  ,£10;  its  object  was, 
to  prevent  suing  out  writs  of  error  from  the  superior 
Courts,  for  so  small  a  sum,  and  is,  in  my  mind,  conclu- 
sive that  bail  is  necessary  in  no  other  case.  Let  him  be 
attached  ;  but  the  attachment  not  to  issue,  and  disallow 
the  cause  shewn,  without  costs. 


T 


Burne  versus  Burne. 
HIS  was  an  application  for  a  trial  at  bar.     There     Being  a  bar- 


were   two   questions;   1st,  Whether  a  paper   writing,  now^sVwas 

purporting  to  be  the  last  will  of  Edmond  Burne,  was  gd^g^nd^ 

obtained    by  fraud,  or  not?     2d,  Whether  a  paper-  *°  ^ain  a  trial 

writing,  purporting  to  be  a  revocation  of  this  will,  was  »f  the  heir  at 

session,  and  a 
verdict  be  bad  in  favour  of  the  devisee,  on  an  issue,  devisavit  vel  non,  directed  out  of  Chan- 
cery, on  a  bill  filed  by  the  devisee,  the  Court  will  appoint  a  receiver,  but  will  not  concludf 
the  heir  at  law,  without-  a  new  trial,  if  he  seeks  one. 
Quaere— Is  a  signing  at  the  top,  sufficient, within  the  statute,  to  operate  as  a  revoc  tSio 


the  genuine  act  of  Edmond  Biirne;  and,  if  sb:,  whether 
it  amotinted  to  a  revocation,  Edmbnd  Burne  not  hav- 
ing signed  his  name  thereto,  but  only  at  the  top  ? 
Clearly  this  would  have  been  a  deficient  signature  of  a 
will,  pursuant  to  the  statute  of  frauds.  But  it  was 
contended,  that  this  statute,  when  speaking  of  a  revoca- 
tion, was  differently  worded  from  where  it  speaks  of  a 
will.  It  does  so,  as  to  require  an  actual  signing,  (Ij 
Edmond  Burne,  do  hereby,  &c.)  It  had  been  tried  at 
Carlow  assizes,  and  the  Jury  there  found  for  the  will, 
and  against  the  revocation,  they  being  of  opinion  that 
the  last,  the  revocation,  was  obtained  by  fraud.  Both 
parties  now  agreed  in  the  application  for  a  trial  at  bar. 
I  should  have  stated,  a  bill  had  been  filed  by  John 
Burne,  Esq.  the  devisee,  a  barrister,  for  said  lands  \  and 
this  issue  had  been  directed.  The  Lord  Chancellor, 
thinking  it  hard  to  conclude  the  party  by  one  trial,  re- 
tained the  bill  for  a  longer  time,  and  gave  time  to  the 
heirs  at  law  to  bring  an  ejectment,  appointing  a  receiver 
to  the  lands.     The  Court  now  granted  the  tiial  at  bar. 

Judge  Day  observed,  that  formerly  Barristers  were 
entitled,  of  right,  to  a  trial  at  bar.  John  Burne,  the 
devisee,  was  one;  at  the  trial  the  Jury  put  all  questions 
of  law  out  of  the  case ;  they  found  the  will  to  be  duly 
executed,  and  the  name,  Edmond  Burne,  in  the  revo- 
cation, not  to  be  the  hand-writing  of  him,  Edmond 
Burne.  The  Court  had  before  refused  the  motion  of 
John  Burne,  for  a  trial  at  Bar,  they  thinking  that  a 
man  being  a  barrister^  was  no  ground  to  entitle  him  to 
a  trial  at  Bar. 


Powell  versus  Norfls; 

SSUMPSIT;  money  Had  and  received  \  lent  and      if  an  agent  cr 
advanced  ;  with  the  other  money  counts.     Powell,   the  ney  wrongfrijy 
plaintiff,  was  the  clerk  of  one  Condon.     The  defendant  i^^Sfe  ' 
cashed  one  bill,  payable  eighty-one  days  after  date  ;  it  [j^  r*  a^«st 
fell  due  the  Oth  of  August ;  the   13th  of  August   the  no.t1aftei'  h'eh^ 

s  °  f^3"  Jt  over  to, 

defendant   applied  for  payment,   and  the  bill   was  pro-  ?r  accounted  for 

1  .  r  it  with,  the 

tested;    the  defendant  then   applied   to  the   endorsee,  principal ;  aftei 

<->i         i    •  ^  1        »       1      1       -r»      >     it       i  i    •       -m  -i  SUch  Paymen£ 

<Lonuon  ;  London  s  clerk,  Foweii,  the  plaintiff,  paid  to,  over,  or  ac- 

i  '.  .1  r     -\    r      1  a  count,  the  prin- 

and  put  it   to  the  account  of,  defendant.     As  soon  as  cipai  only  can 
plaintiff  had  discovered  the  mistake,  he  called  to  Norris  actionTandW 
for  payment,  and   was   refused.     The  note  had  been  J{*  action bhfi^ 
given  to  Condon  for  malt;  it  was  the  proper  money  of  ™}}  |>e non- 
Condon.     The  ii die  was  endorsed  to  defendant.     The     Jn  a  nonsuit 

upon  a  point  of 

learned  Judge,  on  this,  nonsuited  the  plaintiff,  being  of  law,  taeCoun- 

L       ;.  L.Li     r         .  .        „       ,  ,    «€l  may,  in  ar. 

opinion  that  the  right  01  action  was   in    London,   and  gumg  to  set  it 

.       ,         ,    .      .w  aside,  take  ad- 

not  in  the  plaintiff.  vantage  of  every 

Mr  Mai?iy  against  the  nonsuit,  and  in  support  of  the  Shier,  up<*v 


)on  a 


rule,  to  set  it  aside,  agreed  that  if  this  need   not  have  ^cuoxeymuk 
been   paid,  it  cannot  be  taken  as  a  payment  as  clerk,  sdve^to^tT" 

1st,  Thev  were  to  consider  whether  Powell   was  to  be  shTsJefact,  as  it 

might  be  re- 
considered   as  the  clerk  of  Condon  ;    clearly,   in    this  bu"ed. 

.  •  i'he  Court 

case  he  could  not  recover.     If  he  is  to  be  considered  as  below  rightly 

So       1      >       1   '  i  i«-  1   ;  '        nonsuited  a 

Condon  s  clerk,   surely  it  should  have  been   left  to  the  plaintiff  upon  an 

Jury,  whether    under  the  circumstances  of  the  case,  he  ment,  butotnit- 

was  not  to  bear  the  loss;  he  was  a  clerk  merely  to  make  therein.^The 

regular   payments;  if  he   paid  them   out  of  the  usual  S^Sa^ffi8 

course,  and  when   he  ought  hot,  he  does  it  in  a  private  Xi^oirSo*6 

individual  character.     Condon  never  acknowledged  this  ?f  tilec,Ia,Jse» 

o  but  without 

payment,  nor  agreed  to  it;  and  it  would  be  productive  cos^- 
of  the  most  dreadful   consequences  to   make  Condon 
chargeable,  as  this  nonsuit  does,  against  his  consent ; 
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for  the  plaintiff  h  to  sue  Condon,  and  Condon  is  to  re- 
cover it  from  the  defendant. 

Mr  Ptunket,  contra. — When  the  learned  Judge  non- 
suited the  plaintiff,  he,  in  effect,  said,  "  I  will  not  let 
the  merits  of  the  case  between  Condon  and  Norris  go  to 
n  jury,  because  Condon  has  been  examined."  Now* 
during  the  whole  time  intervening  from  the  moment  of 
payment  to  that  of  the  demand  made  by  Powell,  in 
Condon's  name,  Condon  clearly  and  indisputably  might 
have  bad  an  action. 

Justice  Downes. — I  recollect  a  case  argued,  whether  s 
direction  of  the  Court,  in  nonsuiting  a  plaintiff,  upon 
an  act  of  Parliament,  was  right.  It  appeared  the  learn- 
ed Judge  had  omitted  a  clause  of  the  Act  in  his  direc- 
tion. The  plaintiff  was  allowed,  on  motion,  to  set  aside 
the  nonsuit,  without  costs,  for  the  omission  of  that 
clause. 

Mr,  Plunket. — The  ground  taken  by  Mr.  Maine  is 
new  ground.  Your  Lordships  may  recollect  the  case  of 
Sayer;  it  was  a  nonsuit  j  and,  on  the  motion,  three 
grounds  of  nonsuit  were  relied  on. 

Court. — We  can  take  no  notice  of  two  ;  you  can  have 
advantage  only  on  the  third,  as  that  was  the  only  one 
made  at  the  trial. 

judge  Dow?ics.—VJhere  the  nonsuit  is  upon  a  point 
of  law,  the  party  may  recur  to  every  thing,  to  shew  he 
had  a  right;  that  he  had  made  out  a  case  to  be  left  to 
the  jury;  aliter,  if  the  nonsuit  arose  upon  a  point  of 
fact ;  for  it  might  hive  been  rebutted  by  contrary  evi- 
dence. 

Lord  Kilwardcn  —~ Suppose  Condon  and  Powell  both 
brought  the  action,  and  Norris  had  an  equitable  defence 
as  against  Condon,  he  could  not  set  it  up  against  Powell  5 
for  Powell  had  not  acted  as  clerk. 
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Mr.  Plunket  begged  of  the  Court  to  see  the  curious 
consequence  that  followed  from  Mr.  Maine's  arguments. 
In  no  case,  if  he  says  true,  could  the  real  owner  recover  ; 
for,  says  he,  if  the  clerk  pays  wrongfully,  he  is  not  act- 
ing for  his  employer,  who,  therefore,  cannot  recover. 
Now,  what  is  the  situation  if  he  pays  rightfully  ?  Clearly 
the  same  ;  for  in  that  case  the  payee  is  entitled  to  hold. 

Mr.  Hamilton. — In  the  case  of  Ward  and  Evans, 
2  Lord  Raym.  928,  the  plaintiff  sent  his  servant  to  re- 
ceive £50  from  B.  Instead  of  receiving  the  money,  he 
took  a  Goldsmith's  note  for  it.  The  Goldsmith  refused 
payment ;  and  it  was  held  that  the  plaintiff  was  not 
bound  by  the  acceptance  of  his  clerk,  as  the  clerk  did 
not  act  according  to  his  instructions.  Cow.  566,  Butler 
v.  Harrison,  plaintiff  paid,  through  mistake,  the  amount 
of  an  insurance  policy  to  the  defendant,  who  was  the 
clerk  of  the  house  of  Sudlow  and  Co.  New  York.  De- 
fendant had  accounted  with  them,  but  not  actually  paid 
it  over.  Lord  Mansfield  and  the  Court  were  of  opinion 
that  the  action  lay  against  the  clerk,  and  the  plaintiff 
entitled  to  recover,  if  the  jury  believed  that  it  had  been 
received  in  mistake,  and  had  not  been  paid  over. 

Mr.  Ball,  contra. — It  was  impossible  to  have  left  it 
to  the  jury  to  say  whether  Powell  had  aet^d  as  agent  or 
not  in  (hat  transaction,  for  there  was  no  evidenee  of  it 
to  leave  to  them.  The  simple  question,  then,  remains, 
whether  this  action  can  be  supported  by  Powell,  as 
clerk  to  Condon.  Under  the  circumstances  of  the  case, 
clearly  the  right  of  action  is  in  Condon,  and  not  in 
Powell.  Condon  might  have  an  action  either  against 
his  clerk,  for  negligence,  or  assumpsit  for  money  had 
and  received  against  the  person  receiving  it.  He,  how- 
ever, can  have  but  one  satisfaction.  Condon  had  but  a 
chose  in  action,  and  cannot  assign.     Here  Norris  can- 
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not  go  into  any  equitable  defence  against  Powell ;  but 
which  he  might  have  had,  if  the  action  had  been  brought 
by  Condon.  It  might  have  been  intended  to  have  been 
paid  for  in  malt ;  we  might  have  given  declarations  of 
Condon  in  evidence.  We  cannot  now  file  a  bill  against 
Condon  and  Powell  for  evidence  ;  he  might  demur,  or 
if  he  did  answer,  we  could  not  give  it  in  evidence  against 
Powell,  First,  the  right  of  action  cannot  be  vested  in 
both  |  secondly,  it  cannot  be  assigned  from  one  to  the 
other. 

Judge  fto»ne$.-~Tlie  right  of  action  must  be  in  one 
only. 

Mr.  Ball.— Condon,  here  received   the   money  from 

Powell. 

Judge  Dowries — All  the  evidence  clearly  shews  he 
acted  as  clerk. 

Mr  Ball — The  demand  was  made  in  Condon's  name; 

Mr.  Greene,  contra.—? Whatever  is  ex  equo  and  ex 
bono  may  be  a  defence,  in  this  transaction,  against  the 
plaintiff,  whether  he  be  the  principal  or  the  agent. 
Condon  said  Powell  had  not  accounted  with  him.  In 
Cow.  806,  Stevenson  v.  Mortimer,  Lord  Mansfield,  in 
delivering  the  opinion  of  the  Court,  says,  when  a  man 
pays  money  by  his.  agent,  which  ought  not  to  have  been 
paid,  either  agent  or  principal  may  bring  an  action  to 
recover  it  back.  The  agent  may?  from  the  authority  of 
ihe  principal,  and  the  principal  may,  as  proving  it  to 
have  been  paid  by  his  agent  •,  so  where  agent  receives 
money,  action  lies  against  him,  before  he  pays  it  over, 
but  not  after.  In  that  case,  the  owners  of  a  boat  brought 
assumpsit  against  Custom-house  officers,  for  over-paid 
fees.  The  plaintiff  was  nonsuited,  on  the  ground  that 
the  action  ought  to  have  been  brought  not  by  the  own- 
ers, but  by  the  master,  who  paid   the  money.     The 
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Court  of  King's  Bench  set  aside  this  nonsuit,  for  the 
reasons  above  stated.  In  Sadlier  v*  Evans,  4  Bur.  1985, 
there,  indeed,  it  was  determined,  that  if  money  be  paid 
to  a  known  agent,  and  he  pays  it  over,  the  action  must 
be  brought  against  the  principal  *,  and  the  case  of  Butler 
and  Harrison,  in  Cow.  566,  has  been  cited  already.  It 
must  be  of  little  consequence  to  the  defendant,  whethcz 
this  action  was  brought  by  agent  or  principal,  because 
it  is  the  same  action  that  is  brought  against  him  \  and 
every  fact  which  would  be  evidence  against  the  principal, 
if  this  action  had  been  brought  against  him,  would  also 
be  evidence  against  the  agent,  if  plaintiff. 

Judge  Downes. — Clearly  an  action  lies  for  the  agent 
against  the  defendant  for  the  money  he  has  received  ; 
but  here  the  agent  has  paid  it  over  j  therefore  it  is  the 
principal  should  be  plaintiff.  - 


King,  at  the  prosecution  of  Montgomery, 
versus  Kearney. 

I^ROSECUTOR,    a  magistrate   of  the  county  of  tio^|^ 
Cork,  went  to  defendant,  a  private  gentleman,  who  kept  defendant>  f?r 

1  7       r  ©  *  *       grossly  abusing 

greyhounds   for   his  amusement;  and  on   prosecutor's  the  prosecutor, 

.  .  a  magistrate, 

demanding  to   know  by  what  right  he  kept  them,  the  in  th.e  execution 
defendant  abused  him  grossly,  calling  him  coward,  &c.  calling  him* 
On  behalf  of  Mr.  Kearney,   it  was  shewn  that  Mont-  was  refusedj 
gomery  had  gone,   in  what  appeared  in  the  judgment  pearedffremthe 
of  the  Court,  an  insulting  way,  &c.  and  that  the  pro-  defendant!  that 
secutor  had  suppressed  several  facts  in  his  affidavits.  ? %  pr°iec?*°5„ 

rt  nad  gone,  in  an 

The  Court  refused,  on  these  grounds,  the  information.     insult,ins  way? 

53  and  because  it 

also  appeared 
fhat  he  had  suppressed  several  material  facts  in  his  affidavit,  grounding  the  application, 

4  ^ 


Thomas  Lyddy,   lessee  of  Cornelius 'Phelan> 
and  others,    versus  John  Thruslout,    the 

casual  Elector. 


The  possession  ifjLOTION  on   behalf  of  Elliot,  Ward,  &c.  to  set 

obtained  under  •  i  •     i  i  *  •  *.  iT  •  1 

an  injunction  aside  a  judgment  and  execution,  as  not  being  served, 
Partition  is  not  an<^  f°r  a  wr^  of  restitution  for  3-6ths  of  1--Sci  of  l-4th* 

lion™  entries      They  swore  to  merits,  and  to  a  title  under  one . 

the  party  if  he   The  ejectment  was  of  Easter  Term.     A  bill  bad  been 

is  not  seized,  to  J 

set  aside  the        fljecj  by   Elliot,  and    several   others,  for   a  partition; 

judgment,  and  - 

to  a  writ  of  res-   French  claimed  in  right  of  his  wife-,  Ward,  in  right  of 

titution,  even        .   ,  .  °  ^  .         . 

though  it  ap-       his  daughter,  as  heir  of  Richard  Elliot.     Elliot  died  in 

pears  he  had  re-  .  .  ,'       '  ,-,.,.         -rTr       ,  •       -i    i 

ceivedrent,  un-  1798;  and  on  his  death,  Elliot,  Ward,  &c.  revived  the 

less  it  appears  mi  /  •  •  i  •    • 

how;  for  such  cause.  1  hey.  were  put  in  possession,  under  an  injunc- 
af  peVsSi^e-6  twn  f«6U«.d  thereon.  There  were  about  800  acres.  There 
ti^epersoniaat  were  several  defendants.  Elliot,  Ward,  &c.  revived,  as 
seized,  cr  done    claiming  under  Richard  Elliot,  in  right  of  his  sisters, 

in  covin,  to  lay  °  ._■'.- 

a  ground  for.'    his  heiresses  at  law;  they  got  in  under  the  injunction. 

taking  defence.  .  . 

The  posses-      The  tenants  in  possession    were   turned  out,   and   the 

sion  to  entitle  ,    .      .  ~,     .  .  , 

the  party  to  re-   plaintiffs  in  equity  made  new  leases  ;  they  were  made 
be  unequivocal,  by  French,  in  right  of  his  wife  ;  and  by  Ward,  in  right 
self  "r  his 'te-      of  his  daughter;  the  tenants  paying  to  them  the  arrears 
giv^'a  righc°Uld  due  to  pS^aiti   Elliot.     French   being  paid,  instantly 
even  to  take       made  the  lease.     Ward,  not  till  he  was  paid  ;  he,  how- 
ever,  made  a  lease  of  the  same  date,  but   did  not  de- 
liver it  till  after.     The  lessee  of  the  plaintiff  comes  iraio 
the  Court  of  Exchequer,  stating   that  he  was   turned 
out  of  possession  by  French,    WTard,  and  one  Flood, 
without  being  made  a  party  to  that  partition.     Court, 
on  that,  directed  issues  to  try  whether  he  was  in  pos- 
session of  14  acres.      Colclough  gave   £50   to   Floods 
Flood  relinquished,  and   served  notice   on  the  tenants. 
Colclough,   or  his  lessees,  brought  an  ejectment,   and 


623 

served  only  the  tenants  ;  he  did  not  serve  French  cv 
Ward.  He,  Colclough,  claimed  as  a  purchaser  for 
valuable  consideration,  from  one  Hill,  and  to  be  in  re- 
ceipt of  the  rents. 

Mr-  Ball  shewed  cause  against  the  conditional  order; 
The  question  is,   Whether  they  had   an    actual  or   a 
constructive   possession     at    the    time   of  serving    the 
ejectment.     One  of  them,  French  or  Elliot,  swears  the 
leases  were  made   in  June,  the  other  in  March.     29th 
September,  they  were  given  a  quiet  and  peaceable  pos- 
session by  the  Sheriff.     The   injunction   only   gives  a 
nominal  possession,  which  gives  them  a  power  of  bring- 
ing an  ejectment.     Now,  the  affidavit   states,  that  they 
heard  and  believe  that  they  were  put  in  a  peaceable  and 
quiet  possession  by  the    Sheriff,    under  an   injunction 
issuing  on  a  bill  of  partition,  to  which  Phelan  was  not 
party.     Surely  that  cannot  affect  him.     The  tenants  say 
they  paid  him  the  arrears  of  rent  due  to  Richard  Elliot; 
but  might  not  that  be  as  admin  istrator5  &c.     The  eject- 
ment was  served  as  of  Easter  Term,  6th  June,  1800. 

Judge  Dowries. — In  all  cases  of  restitution,  the  party 
seeking  it  must  shew  an  unequivocal  possession  in  him- 
self or  his  tenant. 

Chief  Justice  Kilwarden* — I  think  the  possession  un- 
der the  injunction,  sued  out  upon  a  bill  of  partition,  no 
evidence  whatsoever  of  possession,  to  give  a  right  to 
take  defence,  much  less  to  entitle  one  to  restitution  ;  in. 
that  way  you  might  get  possession  of  all  the  lands  in  the 
kingdom.     Allow  the  cause  shewn. 


624 


EXCHEQUER. 


George  and  Leonard  Adamson  versus  Mark 
Anthony  Blair, 


Q  u  are —Are 
partnership 
goods  liable  to 
be  detained  in 
the  Custom- 
house, for  the 
goods  of  one 
partner  ? 

A  replevin 
cannot  be  sued 
©ut  for  goods 


LAINTIFFS  imported  wine,  and  paid  the  duty 
thereon.  The  wine  was  stored  in  the  Custom-house  ; 
it  was  now  stated  thaf  they  were  detained  without  cause. 
The  defendant  justified  the  detention,  under  an  act  of 
Geo.  3.  It  appeared  there  was  dS':00  due  to  the  King, 
for  duties  on  wines  and  sugar,  from  one  of  the  partners, 


owing  duty. 

Chief  Baron  Avonmare. — If  goods  were  detained  for 
the  specific  duties,  we  would  not  allow  you  a  replevin. 


detained  in  the   W]1G  }lac|  „ot  possession  of  the  goods  without  paying  the 

Custom-house,  °        A  °  l     J      ° 

without  leave  of  duty  thereon.     Where  a  party's  goods  are  detained,  for 

the  Court  of  J  /  . 

Exchequer,  and  an  alledged  non-payment  of  duty,  his  remedy  is,  to 
grant  it,  unless  make  claim  to  the  goods  before  the  Commissioners  ;  and 
someaquestion J   on  that,  an  information  will  be  filed,  claiming  them,  as 

of  law,  or  fact, 
likely  to  arise, 
more  suitable 
for  the  deter- 
mination of  a 
Court  of  Law, 

than  of  the  Re-  Here,  the  application  for  a  replevin  is,  under  the  act  of 

Venue  Com-  L  *  l 

missioners ;  if     Parliament,  referred  to  our  discretion. 

there  is  not,  the  t      %.a 

party  must  put  Mr.  Burrpwes,  for  plaintiffs. — It  is  sufficient  for  us  to 
enter  into'a  re*  shew  some  question  of  fact  or  law  likely  to  arise.  We 
Suf  thereon  ob-  will  g*ive  ample  security  to  re-produce  the  goods,  if  it 
Indan/n^ish  be  decided  against  us  5  the  Court  can  take  no  security 
wiiVbI°hiedtl0n  fr°m  ^ie  Crown.  No  claim  or  information  lies  in  Re- 
againstthem,      venue  cases,  except  in  cases  of  forfeitures,  for  breach  of 

and  the  ques-  * 

tion  determin-  the  Revenue  laws  *,  so  that  we  can  have  no  remedy  but 
by  replevin.  I  am  convinced,  in  my  own  mind,  that 
the  goods  of  a  partnership  cannot  be  liable  to  the  duties 
incurred  by  any  one  partner. 

Baron  Metdge. — If  you  shew  any  matter  of  law  arising 
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more  fitted  for  the  determination  of  a  Court  of  Law 
than  the  Commissioners,  we  will  grant  you  a  replevin. 
The  statute  was  made  to  prevent  the  suing  out  of  reple- 
vins, &c.  without  leave  of  the  Court.  You  shall  have 
your  goods,  on  entering  into  a  recognizance  to  abide 
the  decree  Let  an  English  bill  or  information  be  filed 
for  then j. 

Counsel. — It  is  laid  down,  in  Howard's  Revenue,  that 
there  can  be  no  such  bill  of  revenue,  &c.  filed,  till  a 
recognizance  be  entered  into. 


James   and  Franois  Emyrith,  administrator, 
versus  Darcy  &  another. 

r 

OTION  for  a   Receiver.     The  bill  was  filed  for  a     Agreement  to 

,  make  a  lease  for 

specific  execution  of   an  article,  executed  in  1775,  be-  lives,  renewable 

t>  -K  tt  t»    m  .  ,  for  ever.     Les- 

tween  Dowes  Darcy   and   Henry  Baily,  to    set  aside  a  see  dies,  leaving 
lease  made  in  1783,  and  for  an  account  of  the  rents  the  An  ejectment 
defendant  was  in  possession  of,  under  an  execution  of  an  payment  °of  °n" 
habere  in  ejectment.     It  was  opposed,  on  the  ground  head  lanciiw-d 
that  there  was  ro  imputation  of  insolvency;  that  there  and  the  habere 

1  "  executed.     The 

could  be  no  risk  in  permitting  the  defendant  to  retain  landlord  makes 

°  leases  thereof  to 

possession  of  the  rents  ;  that  the  bill  is  for  the  execution  others.   The 

p  .  .  T  son  comes  of 

ol  articles  executed    twenty-three  years  ago. James  age,  and  some 

Emyrith  came  of  age  in  1780>  and  there  was  no  claim  thcTpresent  bin 
made  by  him  till  the  filing  of  the  present  bill.     Francis  ^n^fSe^ 
Emyrith  is  the  brother  of  James,  and  is   an  attorney.  agreement;  and. 

J  ■  J     moves  ior  a  re- 

reiver.     The 
Court  were  of  opinion  that  the  plaintiff  had  an  equitable  right,  as  the  lease  was  not  avoided;, 
there  being  a  saving  of  the  rights  of  minors  in  the  Ejectment  Act. 

•  Court  of  J  quity  will  not  grant  a  receiver,  where  it  appeared  that  the  plaintiff  had  no 
right  But  will,  where  it  appears  that  the  plaintiff  hath  an  equitable  right  to  the  possession, 
and  the  defendants  are  in  possession  inequitably 

The  affluent  circumstances  of  the  defendant,  and  the  bill  being   for  the  performance  of 
articles  entered  into  25  years  ago,  are  sufficient  grounds  to  refuse  the  motion  for  a  receiver. 
_  The  Court    seldom   gives  costs  on  making  a  conditional  order  absolute ;  but  generally 
gives  costs,  on  refusiug  a  motion 

Note. — The  saving  for  minors,  &c.  in  the  Ejectment  Act,  for  non-payment  of  Rent,  is 
taken  away  by  a  late  Act,  passed  in  the  reign  of  George  3. 


®'2G 

The  articles  were,  that  Darcy  should  make  a  lease  for 
lives,  renewable  for  ever,  to  James  Emyrith,  the  father 
of  James  and  Francis.  James,  the  father,  was  put  in 
possession,  and  makes  leases  at  a  less  rent  than  he  had 
agreed  to  pay  Darcy  ;  he  prevails  on  Darcy  to  make  and 
confirm  those  leases  to  the  under-tenants.  On  James 
Emyrith's  death,  his  widow  and  brother  enter  upon  the 
possession  of  those  lands,  but  they  did  not  pay  the  head- 
rent.  Darcy  brings  an  ejectment  for  non-payment  of 
rent,  James  Emyrith,  the  son,  being  a  minor,  and  he 
gets  into  possession  under  the  habere,  and  makes  a  lease 
for  999  years  to  one  — -» — — .  In  this  lease  the  articles 
to  Emyrith  are  recited.  The  defendants  offered  to  re- 
convey  to  Emyrith,  on  his,  Emyrith's,  paying  the  head 
rent,  and  confirming  the  leases  made  by  Darcy.  There 
is  a  saving  of  the  rights  of  minors  in  the  Statutes,  which 
make  the  non-payment  of  rent  a  title  for  the  landlord  to 
recover. 

Chief  Baron  Avonmore. — If  we  saw  that  the  plaintiff 
had  no  right,  we  would  not  grant  a  receiver  \  but  here 
the  plaintiff  has  an  equitable  right,  and  you  are  inequi- 
tably in  possession.  Let  there  be  a  receiver.  We  sel- 
dom give  costs,  when  v/e  make  a  conditional  order  ab- 
solute, but  generally  when  we  refuse  a  motion. 
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CHANCERY. 


Lecky  versus  Colclotigli. 

rfi 

1    HIS  was  a  bill,    filed  by  the  two  sisters  and  lien*-  A  Court  of 

esses  at  law  and  devisees  of  the  late  George  Harpool,  to  decide  on  the 

set  aside  two  leases,   executed    by  Robert  Harpool,  the  Vvithout  theln- 

father  of  George,  as  being  contrary  to  the  powers  given  [|j™entlon  oi  a 

him  by   his  marriage  settlement.     The   first  lease  was  TA  t^nn"t  °f 

<*                            n  other  lands,  ss 

dated   in  1 76 -1*«  a  year  before  the  marriage  took  place,  a  competent 

,                                                                   .  witness  in  sup- 

and  which,    the  complainants  contended,   was   not,   in  port  of  his  land- 

•n     -o                         -ii               r  lord's  title. to 

reality,  executed  till  1/69  ;  it  contained  a  clause  or  per-  other  lands,  to] 

i                   i        mi                    ii                                        1-      -.t-nr,  which  he  is- not 

petual  renewal.      1  he  second  lease  was  executed  in  1  /82,  tenant. 

but  at  a  gross  under  value.     1731,   11th  March,  there  evidence  on  n° 

are  articles  of  this  date,  executed  by  George  Harpool,  cour^o/jiqui- 
who   was   seized    in   fee  of  certain    lands,   &c    in  the  ty  wil1  n.ot  di" 

'  rect  an  issue. 

Queen's  Co.  on  his  marriage  with  — -,  for  the  con-  Notice  di&- 

.  ,          .           c    r                                    .  penses  with  the 

sicieration  or  ,£1000,  as  a  marriage  portion,  wherein  he  registry  act. 

«.     i  *.                       *.r      i        i '     a                          .  A  Court  of 

covenanted  to  convey  the  lands,  &c.   to  certain  trustees  Equity  seldom 

therein   named,  to   the  use  of  Robert,   the   eldest    son  e^mmtobe 

of  that  marriage.      1763,   This  George   Harpool,  the  S^&Sg1 

grandfather    of  the  complainants,    died;    and     on   his  J"Vrisdiction  of 

r                                                        r                                   '              »                  a  the  cause.     But 

death,    hobert  entered  upon,  and  was    seized    of    the  directissuesou 

i        i       o                i                 ii^                r.    ,                           '  the  Points  on 

lands,  &e.   under,    and    by   force   of  the  deed  of  1731.  which  they 

1764,  16th  October,  there  is  a  lease  of  lands  in  the  tion  will  turn?" 
county  of  Cariow,  executed  by  Robert  Harpool  to  the 
defendant  Patrick  Colclough,  for  lives,  with  a  covenant 
for  a  perpetual  renewal.  1765,  there  is  a  mortgage  in 
trust  for  Lord  A  Id  borough,  and  there  appears  an  eject- 
ment brought  under  it.  It  appears  also,  that  on  the 
1st  January,  in  this  year,  Robert  Harpool  gave  up 
the  management  of  all   his   affairs    to   the   defendant 


Co!dough,  and  particularly  in  the  collieries  of  Durn- 
man.  1765,  Robert  Harpool,  previous  to  his  mar- 
riage with  Miss  Harriet  Stratford,  entered  into  articles, 
whereby,  inter  alias,  he  made  himself  tenant  for  life, 
with  power  of  leasing  in  possession,  and  not  in  rever- 
sion, for  three  lives,  or  thirty-one  years  5  and  he  cove- 
nanted to  levy  fines,  and  suffer  recoveries,  to  the  uses 
of  the  settlement  5  which  fines  and  recoveries  were  ac- 
cordingly levied,  and  suffered  in  the  same  year.  The 
articles  were  entered  into  by  Robert  Harpool,  Lord 
Baltinglass,  Harriet  Stratford,  his  daughter,  John  and 
Ben  Stratford.  He  was  to  receive  a  marriage  portion 
of  j£4G00  1  and  for  these  considerations,  he  conveyed 
those  lands,  &c\  to,  &c.  in  trust  for  the  use  of  himself, 
Robert,  for  life,  with  power  of  making  leases  in  posses- 
sion, and  not  in  reversion,  without  any  gratuity,  for 
three  lives,  or  thirty-one  years  *,  remainder  to  his  sons 
in  tail  male.  There  is  a  receipt  on  the  back  of  these 
articles,  witnessed  by  the  defendant  Colclough,  which 
shews  his  knowledge  of  them.  These  articles  were  re- 
gistered. In  1764,  1765,  1766,  1767,  Harpool  con- 
tinued in  possession  ;  and  in  the  course  of  the  last  year, 
Colclough  got  into  the  possession-  It  was  then,  the 
complainant  stated,  that  the  lease  was,  in  reality,  exe- 
cuted. A  witness  on  behalf  of  the  complainants,  swore 
that  he  believed  the  other  witnesses  were  dead  ;  that  he 
believed  the  words  d  40  rent,  were  inserted  in  1767; 
that  Colclough  lived  in  the  county  of  Carlow,  where 
the  lease  bears  date.  1768,  witness  gave  up  the  posses- 
sion of  — — —  acres  of  land  to  Colclough.  1769,  Jan. 
George  Harpool  born.  1769,  February,  Isabella  Sy- 
cumb  died ;  she  and  her  husband  had  held  the  lands. 
1782,  February  11,  Robert  Harpool  executes  another 
lease,  of  other  lands,  to  Fat  Colclough.     These  grounds 
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had  been  in  lease  twenty-two  years  before;  the  rent 
reserved  in  the  present  lease  was  JAO  iess  than  that 
reserved  by  the  former  lease.  17th,  Robert  Harpool 
dies.  2791,  Michaelmas  Term,  an  ejectment  upon  the 
title  for  lands,  on  the  ground  of  invalidity  of  title. 
1794,  Hilary,  George  Harpool,  the  son  of  Robert,  le~ 
vied  fines*  and  suffered  recoveries.  179  ,  George  Har^ 
pool  dies,  leaving  his  property,  by  Will,  to  Lord  Aldbo- 
rough,  Benjamiu  Stratford,  and  Jonah  Barrington,  in 
trust  to  the  use  of  his  two  sisters,  and  their  remainder  to* 
Jonah  Barrington  ;  he  also  appointed  Jonah  Barrington 
his  personal  representative. 

Mr.  Saurin9  on  behalf  of  the  defendants,  argued,  that 
the  object  of  the  bill  was  to  impeach  a  lease,  bearing  date 
in  1764,  as  antedated  and  executed   in  reality  in  1767  ; 
that  is,  that  Robert  Harpool,  immediately  after  his  mar- 
riage, plotted  to  defraud  his  own  issue  gratuitously  in  fa- 
vour of  a  brother-in-law  ;  if  so,  why  did  he,  in  1784,  file 
his    bill    against    Colclough,    who  fully   answered  ?     In 
J 785  Pat.  Colclough  came  and  resided  near  him.     The 
lands  were  in   lease  to  one  Mrs.  Sycomb  ;  she  leased  it 
again  to  one  Hall  5  from  him  Colclough  took  an  assign- 
ment of  the  part   leased  to  Gale.     He  was  at  this  time 
managing  the  collieries  ;  to  obtain  influence    over  these 
colliers  who   resided  on  the  grounds,  he  took  those  lands 
at  j£30  less  than  the  rent  paid  by  Gale,  and   which  was 
in  arrear  £  1200.  The  lease  was  made  by  the  mortgagees 
of  Mrs.  Freeman.     Harpool  would  have  broken  it,  if  he 
could.     He  brought  an  ejectment,  and  filed  a  bill  against 
us,  to  compel  us  to  waive  temporary  bars.     CoJelouglv's 
lease  v/as  only  during  the  life  of  Mrs     Syeombe,  an  old 
woman  of  ninety.     Is   it,  then,  to  be  supposed   that  he 
would  have  employed  himself,  from    1764    to  1766,  in 
making  improvements,  upon  so  bad  a  lease  ?     Is  not  his 
doing  so,  nearly  conclusive   evidence  of  his  having  the 

*  M 
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lease  in  1764  from  Harpool  ?     Dempsey,  one  of  the  wit- 
nesses, was  the  servant  of  Harpool ;  James  Whyte,   an- 
other, was  the  confidential  servant  of  Colclough  ;  he  con- 
sulted him  through  the  whole  business  ;  and  Colclough 
having  quarrelled  with  him,  it  is   all  for  revenge  that  he, 
White,   now  appears   as  an  evidence  against  us.     Have 
we  not  proved   the  expressions  of  joy,  &c.  uttered   by 
Harpool,  on  Colclough  coming  to  live  near  him,  in  1764  ? 
Have  we  not  shewn    it   was  generally  believed  the  lease 
was  executed  in  1764  ;  that  it  was  well  known  in  liar- 
pool's  family  that  the  lands  were  wet,  swampy  and  bad  ? 
Have  we   not  shewn  that  Sycombe  leased   to  Hall,  who 
assigned  to  Colclough,  who  instantly  went  into  possession, 
and  improved,  &c.     In  1767,  it  was   registered,  on  the 
affidavit  of  this  James  White,  who   is  now  produced  to 
Impeach  it.     Colclough  paid  George  Harpool's  aunt  out 
of  it,  the  day   before   the  gale-day,  at  his,  George  Har- 
pool's, request.     As   to   the  lease   of    1782,  the   simple 
question  there  is  under  value. 

Sir  Michael  Smyth,  (who  sat  as  Commissioner  of  the 
Great  Seal,  in  the  absence  of  Lord  High  Chancellor 
Clare.) — I  will  not  decide  that,  without  the  intervention 
of  a  jury;  it  would  be  bringing  an  ejectment  into  this 
Court ;  prepare,  therefore,  an  issue.  A  tenant  of  other 
lands  of  Mr.  Colclough's  is  a  competent  witness  to  sup- 
port Mr.  Colclough's  title  to  those  lands  of  which  he  does 
not  hold  a  part. 

Mr.  Plimkei  argued  against  sending  the  issue.  In  1760 
the  lands  were  leased  at  £  194  ;  in  1782,  at^  140,  and 
a  fine  of  100  guineas,  given  contrary  to  the  articles.  As 
to  whether  the  lease  was  executed  in  1764,  or  1767,  I 
admit  it  is  a  question  of  fact ;  but  the  evidence  is  so 
strong,  as  not  to  leave  any  doubt  upon  the  mind  of  the 
Court  Secondly,  even  supposing  it  was  executed  in 
1764,  yet  the  insertion  of  the  rent  in  1767,  according  to 


Mr.  Colclough's  story,  (who  says  he  drew  the  leases  him- 
self, and  left  a  blank,  at  Mr.  Harpool's  request,  for  the 
rent,  which  Mr.  Harpool  afterwards  filled  up)  was  a  ma- 
terial alteration  \  and  its  not  being  registered,  will  pre- 
vent its  affecting  a  purchaser,  under  the  registered  ar- 
ticles. The  plaintiffs  claim,  as  devisees  of  George  Har- 
pool 5  and,  as  his  representatives,  they  are  entitled  to 
break  any  lease,  &c.  which  George  Harpool  could.  It 
was  Colclough's  duty  to  have  given  Miss  Stratford  notice, 
I  agree  that  express  notice  will  dispense  with  the  Registry 
Act. 

Sir  Michael  Smyth. — If  there  was  no  evidence  of  notice, 
I  would  not  direct  an  issue ;  but  the  Harpool  family, 
knowing  of  Colclough's  building  a  house  and  offices, 
seem  to  me  to  imply  notice.  Where  a  Court  of  Equity 
entertains  a  cause,  it  is  not  the  usual  practice  to  bring 
ejectments,  but  to  direct  issues ;  as  having  heard  the 
evidence  of  both  sides,  they  know  the  point  of  difficulty, 
and  direct  an  issue  accordingly. 

Mr.  Burton. — The  question  here  is,  whether  the  non- 
registered  lease  shall  prevail  over  an  equitable  article, 
which  was  only  an  agreement  to  settle  the  estate,  as  it 
was  then  with  all  its  incumbrances ;  the  bill  does  not  pray 
a  specific  execution  of  those  articles.  The  issues  direct- 
ed were,  whether  the  lease  of  1764  was  executed  the  day 
it  bears  date,  or  not ;  whether  Miss  Stratford  had  no- 
tice, or  not,  of  the  lease. 

The  Court  refused  to  order  a  witness  to  appear ;  for9 
said  they,  we  will  not,  we  cannot  presume  a  witness  will 
not  attend. 


KING'S 


vCH. 


MHi> 


King's  Bench 
v;ill  not  issue 
a  habeas  corpus 
ad  certiftcan- 
dum  to  any 
other  court 
than  the  four 
superior  courts, 
for  any  other 
court  can  visit 
the  prisoner, 
which  a  supe- 
rior Court  of 
Record  cannot; 
and  therefore 
they  refused  to 
issue  one  to 
bring  a  prisoner 
to  be  examined 
before  a  Court 
©f  Inquiry,  into 
the  accounts  of 
an  army  agent, 
sitting  in  tija 
Parliament 
House, 


Atkinson  and  Woodward. 

OTION  or*  behalf  of  Atkinson  and  Woodward, 
army  agents  jto  the  Irish  Britons,  for  an  habeas  corpus 
ad  testificandum  of  a  prisoner  to  the  Parliament  House, 
where  a  Court  of  Inquiry  was  sitting  upon  the  accounts 
of  Atkinson  and  Woodward,  at  the  suit  of  Count  Con- 
way, Colonel  of  the  Irish  Britons  5  the  prisoner  was  con- 
fined at  the  suit  of  Count  Conway. 

Judge  Dowries.— I  never  heard  of  an  habeas  corpus 
granted  out  of  this  court,  ad  testificandum,  except  to  this 
court,  or  at  the  utmost,  to  the  other  four  courts  in  the 
hall ;  for  any  other  Court  might  visit  the  witness,  which 
none  of  the  Courts  of  Record  here  car|. 

Conditional  order  refused. 


■  — at 


Plaintiff  can- 
not issue  a 
marked  capias 


Anonymous, 

REVIOUS  to  the  beginning  of  this  Term,  a  capias 

issued,  returnable  in  this  Term.     Debt  sworn  to  be  due 

d  responden-      was  jgg.j   for  money  the  defendant  had  extorted  from  the 

cium,  in  case  ot  . 

extortion,  with-  plaintiff.     No  fiat  had  been  granted.    The  defendant  put 

put  a  fiat  from  a  iV  1     1  •        1         m  i  • 

Judge.  a  rule  on  him  to  declare  in  that  Term,  and  that  it  might 

go  to  trial  in  the  Nisi  Prius  sittings  after. 

Court.- -The  plaintiff  had  no  right  to  issue  a  capias 
marked  for  £21,  till  he  got  a  Jlat  from  a  Judge,  hjlat 
is  necessary  in  all  cases  of  extortion* 


Anonymous^ 


T  is  an  invariable  rule  in  all  the  courts,  that  no  mo~     No  motion 
jtion  shall  ever  be  made  respecting  the  costs  of  a  former  respecting  the 

costs  of  a  for- 

motion.  ^er  onei 


EXCHEQUER 


A 


noDymous, 


Lord  Chief  Justice  dvonmore.—EveY  since  Fox's  case,     After  a  pur- 

^    m  chase  is  com- 

which  was  carried  to  the  House  of  Lords,  we  have  adopt™  pieted,  the 
ed  the  rule  laid  down  in  England,  never,  after  a  purchase  intermeddle  or 
is  completed,  to  meddle,  on  the  ground  of  overbidding.    overtaddrng*0 


Lessee  of  JVf  iltown  ver'sus 


JtljJECTMENT  for  non-payment  of  rent.     Verdict,     in  ejectment 
We  find  for  the  plaintiff,  with  £  95  yearly  rent  due.  SmHf  rent, 

Court. — This  cannot  be  supported,  under  the  Statute.  fng^Cthend" 
It  should  be  ascertained   that  it  was  a  vear's  rent ;  and  Pjai,?tiff»  ,with 

J  9  £95  yearly  rent 

the  consent  of  the  defendant  to  amend,  will  not  answer.     due> is  not  a 

sufficient  ascer- 
tainment within 
ike  statute,  nw  can  it  be  amended  by  defendant's  consent;  it  should  find  one  year's  rent  to 
be  <£ue„  ' 


¥NG*S 


A  certiorari 
issued  to  the 
Commissioners 
of  Appeal,  in 
jr e venue  mat- 
ters, on  the 
ground  that 
gbey  had  ex- 
ceeded their 
jurisdiction  ; 
liere  the  excess 
complained  of 
was  extending 
the  revenue 


Roger  Coleman ,  qui  ta?n,    versus  Carey 


ifAOTION,  on  behalf  of  Mr.  Carey,  for  a  certiorari 
to  the  Commissioners  of  Appeal,  in  Revenue  matters,  for 
excess  of  jurisdiction.  The  goods  of  Carey  were  seized, 
removing  from  the  county  of  Donegal  to  his  residence  in 
Dublin.  They  were  decreed  to  be  restored  to  Carev  \ 
this  decree  was  reversed  by  the  Commissioners  of  Appeal. 
This  reversal  was  clearly  erroneous;  the  Revenue  or  Ex- 
cise laws  do  not  extend  to  private  property,  but  only  to 
^opertyPriVHte  ProPerty  intended  for  sale.  The  act  here  does  not,  as  it 
The  King's      does  in -England,  oust  this  Court  of  its  jurisdiction,  and 

jvsnen  nas  juns»  <*  * 

diction  over  all    the  Court  of  King's  Bench  has  jurisdiction  to  controul  all 

Inferior  Courts,     .     „     .         ■_,  J 

except  ousted      interior  Courts,  except  where  ousted  by  an  act  of  Par- 
tly act  of  Par-       *.  , 

Kament.  liament. 

The  revenue  Certiorari  iccnprl 

laws  here,  as  in         V^erilOiari  ISSUeO. 

Englard,    does 

not  oust  the  Court  of  King's  Bench  of  its  jurisdiction. 


William  Bond  versus  John  Parcel!. 
1  HIS  was  a  motion  on  behalf  of  the  defendant,  to 


'fn  an  action 
em  a  statute,  for 

overmarking  a     set  aside  the  verdict  obtained  in  this  case,   in  favour  of 

writ,  it  must 

appear  the  over-  the  plaintiff,  as  contrary  to  law  and  evidence,   and    the 
charge  of  the  learned  Judge  who  tried   it.     It  was   an 


malicious. 

The  plaintiff 
agreed  to  take 
the  verdict 
singly  as  it 
stood,  without 
treble  damages 
and  costs,  and 

it  was  suffered  to  stand.  They  would  not,  however,  suffer  him  to  make  up  the  judgment, 
in  order  to  give  it  in  evidence  in  an  action  for  slander  be  had  brought  against  the  same  defen- 
dant, in  order  to  prove  the  malice,  as  they  were  of  opinion  the  verdict  ought  not  to  have 
stood. 


action  for  overmarking  an  execution,  founded  on  the 
statute  of  Anne;  the  overmarking  must,  therefore,  be 
malicious.      The  plaintiff  became  indebted  to  defendant, 
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as  assignee  of  a  bond  ;  Purcell,  the  son,  was  employed 
to  recover  it ;  the  plaintiff  had  paid  ^90  on  the  foot  of 
the  bond,  and  had  got  a  receipt  for  it  *,  the  writ  was 
marked  for  the  whole  sum.  Lord  Kilwarden  tried  the 
cause ;  there  was  a  verdict  for  the  plaintiff  for  that  sum  5 
whereas,  under  the  statute,  he  was  entitled  to  treble  da- 
mages and  costs.  Lord  Kilwarden  reported,  that,  in  his 
opinion,  it  was  not  a  malicious  overmarking,  it  was  mere- 
ly by  mistake,  and  that  the  action  could  not  be  sup- 
ported ;  on  the  plaintiff,  however,  resting  satisfied  with, 
the  verdict  he  had  got,  and  giving  up  the  damages  and 
costs,  it  was  allowed  to  stand.  The  plaintiff  afterwards 
wished  to  make  up  the  judgment,  to  give  it  in  evidence 
on  a  trial  for  slander  in  the  Common  Pleas  ;  but  the  Court 
would  not  allow  it ;  for  they  thought  it  unfair  that  the 
plaintiff  should  profit  by  a  verdict,  which  they  were  of 
opinion  should  not  stand. 


Lessee  of  Alexander  Anderson,  versus  the 
Casual  Ejector. 


JjfJLOTION,  on  behalf  of  Sir  William  Worthington,  Ejectment  fo* 
a  third  person,  for  a  writ  of  restitution  as  to  lands  given  ?ent^Sgment 
to  the  plaintiff  under  an  habere,  but  which  were  not  com-  ^habere Re- 
prised in  the  declaration.     The   city  of  Dublin  made  a  cuteJi»  anJ  ^ds 

*  J  not  included  in 

lease  to  Alderman   Horan,  for  three   lives ;  Alderman  the  declaration 

delivered  to  the 

Uoran  assigns   over  to   Sir   William   Worthington  •,  he  plaintiff. 

1  1  p  -r»         1  1  r.  1 ne  Court  re- 

takes another  part  from  Frendergast,  the  tenant  of  An-  fused  a  writ  of 

derson;  Anderson  brings   an  ejectment  for  non-payment  moved  for  by 

of  rent  Ibr  this  last  part;  Prendergast  dies.     Judgment  V^eiting% 

by  default,   and  an  habere  executed;  and,  under  colour  ;valtim£?ss*2e 

J  '  nor  the  Sheriff 

of  this   judgment,  Anderson  also  takes  possession  of  the  t0  ascertain  the 

0  bounds.     But, 

on  motion,  they 
gave  leave  to  the  party  to  take  an  i<-.sue,  not  to  be  tried  till  after  the  six  months  for  redeem." 
lag  were  out. The  party,  also,  may  have  remedy,  by  bringing  an  ejectment. 


parfc  demised  to  Horan.  A  conditional  order  was  oh* 
fained,  and  Mr.  Ball  shewed  for  cause  against  it,  thai 
the  mistake  was  owing  to  Sir  William  Worthinoton 
throwing  down  the  ancient  boundaries,  so  as  to  render  it 
impossible  to  ascertain  the  land  that  Anderson  was  en- 
titled to.  The  lands  leased  by  Anderson  to  Frendergast, 
fiad  formerly  been  an  island.  Sir  William  Worth ingtort 
had  filled  up  the  sides  and  banks,  so  that  there  was  now 
no  bounds  to  shew  it,  nor  a  possibility  of  distinguish- 
ing it. 

Mr.  Fletcher.— Under  Colour  of  an  ejectment,  and  an 
habere  executed  thereon,  the  lessor  of  plaintiff  has  taken 
possession  of  lands  not  comprised  in  the  declaration,  but 
belonging  to  us,  and  in  our  possession  fifteen  years  ;  the 
only  ingredient  to  distinguish  this  case  from  the  rest,  is 
an  unsupported  allegation  that  Sir  William  Worthing- 
ton  has  torn  away  the  land  marks. 

Mr.  Blaclcburne — Moved  for  an  issue  to  ascertain  it. 

Lord  Kilwarden. — You  may  take  an  issue,  not  to  be 
fried  till  after  the  six  months  are  out,  lest  we  should  pul 
the  parties  to  an  unnecessary  expence,  or  you  may  bring 
an  ejectment* 


Anommous. 

JUpEFENDANT  arrested  under  a  capias  ad  respond eiU 
rested  under  a    jum  judgment  of  nonsuit,  plaintiff  refused  to  let  him  go: 

capias  ad  re-  '  *      °  •     1  i 

spondendum,      Jje  n0w  moved  to  be  discharged,   as  of  course. 

obtains  judg- 
ment of  non-         Courts— Let  it  be  so,  on  producing  the  judgment  of 

suit,  if  the  *■  a  i       a 

plaintiff  will       nonsuit. 

not  agree  to 

discharge  him,  .  . 

the  Court,  on  producing  the  judgment  of  nonsuit,  will,  on  motion,  discharge  him. 


Defendant  ar- 
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King  versus  Carrick. 


I 


OTION  that  General  Johnson  be  discharged  from     The  Court 

.....  f^  dicharged  Ge- 

the  attachment  issued  against  him  in  this  cause,     uene-  nerai  Johnson 

i  from  tliG  2.t» 

ral  Johnson  has  paid  the  costs  of  the  prosecutor,  and  got  ta;)hmfcnt  in  this 

his  consent  to  be  discharged.  paid  the  prose- 

cutor his  costs, 
and  having  produced  the  prosecutor's  consent  to  his  discharge. 


Reynolds,,  in  Replevin,  versus  Hamilton  and 

others. 

IMOTIGN  that  the  Sheriff  pay  over  to  defendant,  the  tliPtSe°riff 
amount  of  the  rent  for  which  the  distress  was  taken,  on  ^°ntlorinsuf- 
the  ground  that  he  has  not  taken  sufficient  pledges.     The  j£ient  podges, 
rent  was  £90  ->  distress,  JLlO  >,  bond,  ^99.    It  was  al-  the  distrainor 

.  '  .      ,   the  value  oi  the 

Jedired    the   securities    were   insolvent,  and   they   cited  distress. 

,..„,..  The  replevin 

2  W.  Bi.  1220,  where  it  was  so  determined.    I  he  replevin  bond  u  always 
bond  is  always  filed. 


The  King,  in  Replevin,  versus  Hartford. 


M 


OTION  that  the  Sheriffs   of  Limerick  may  pay   . If  the  Sheriff 

J     r   J    does  rot  take  a 

the  plaintiff  the  rent  in   arrear  due  by  the  defendant,  replevin  bond, 

according  to 

the  costs  of  the  replevin,   and  of  this   motion,  on  the  the  statute,  the 
ground  that  they  had  not  taken  the  replevin  bonds,  as  by  upon  motio'n, 

law  established.  2  H.  Bl.  54*7,  Evans  v.  .     The  XTsTtbeyparVy 

bond  is,  to  return  the  goods,  &c.  if  awarded  -,  also,  it  ^Qu^re,  is  a 
calls  defendant  by  a  wrong  name  ;  it  is  a  mere  Sheriff's  reP'*^!n  bona 

»  o  »  conditioned 

replevin.     The  plaintiff  may  have  a  recordari.    Ri-  to  return  the 

4  *  J  goods,  ice.  if  s© 

awarded,  ac- 
cording to  the  statute  ? A  plainitiff  is  entitled  to  a  recordari,  on  a  Sheriff's  replevin. 

A  Sheriff  is  only  answerable  for  what  he  might  have  kept. 

Quaere,  is  the  calling  the  defendant  by  a  wrong  name  in  the  bond,  such  misconduct  in  tfetf 
Sh«rilfr  as  will  make  him  answerable  i 

4    N 
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cliardson  v.  Blacker,  Bl.  Rep.  It  is  now  determined 
that  a  Sheriff  shall  only  be  answerable  for  what  he  might 
have  kept.  In  the  King  v.  Lewis,  2  T.  B.  617,  Court 
will  not  relieve  the  party,  in  a  summary  way,  against  a 
Sheriff,  for  neglecting  to  take  a  replevin  bond,  but  leave 
the  party  to  his  action  ;  they  will  not  attach  him,  as  it 
is  no  contempt  or  abuse  of  process  ;  contra^  the  case  of 
Breen  against  Slate,  was  cited,  when  the  Court  ruled 
the  contrary.  That  the  party  may  apply  summarily  to 
the  Court. 

Judge  Dowries.— It  has  been  repeatedly  ruled  so  herej 
we  always  remedy  the  party  summarily. 


Lessee  of  Sir  Duke  Giffard  versus  Tyrrell. 


.  YRRELL  held  under  a  lease  from  Sir  Duke  GhTard's 

After  the  ex- 
ecution of  an      father;  Macnamara   was   his    under   lessee.     Sir   Duke 

landlord  entered  breaks  the  lease,  as  being  contrary  to  the  powers  his  father 
agreement  with  had  of  leasing ;  and  an  habere  is  excuted,  and  Sir  Duke 
enteredaccord-0  Put  in£o  possession.  Sir  Bu^e  entered  into  a  private 
ingly  into pps-    agreement  with  Macnamara  for  46   acres;  Macnamara 

session.     1  he  *&  T-.  7  . 

landlord,  on  a     enters  into  the  possession,  and  pays  Sir  Duke  some  mo- 

disagreement  #  r  ''<--, 

taking  place  be-  ney  ;  Sir  Duke  and  JJ$. acnamara  disagree  about  the  rent ; 
his  tenant,  can-  Sir  Duke  renews  the  habere,  and  turns  him  out ;  on  this> 
habere,  eJnd  e  Macnamara  applied  to  this  Court  for  a  writ  of  restitution, 
The  tenant,11  on  on  tne  ground  that  it  was  a  new  agreement.  Sir  Duke 
get^writof      insisted  he,  Macnamara,  entered  without  his  knowledge, 

restitution,  and    Qr« 
the  landlord  is     <xv" 

driven  to  his  Judge  Dowries. — Here  is  a  new  agreement;  he  is  your 

ejectment  on  °  .  .  . 

the  title.  tenant  *,  it  is  endeavouring  to  try  an  ejectment  on  the  title. 

Disallow  the  cause  shewn,  with  costs,  and  let  the  writ  of 
restitution  go. 
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Charles  Rankey,  and  Grumley,  Executors  of 
John  Grumley,  versus  Robert  Marshall* 


ONDiTIONAL  order  to  set  aside  the  verdict  had  In  covenant 
for  the  plaintiff.  It  was  an  action  of  covenant  for  arrears  rentTeT/rved 
of  rent.    The  defendant  had  pleaded  two  pleas:  first,  rent  in  a  lease,  the 

1  .  pleas  of  nen  la 

in  arrear ;  second,  entry  and  expulsion.     This  plea  ad-  arrear,  and  en- 

•  t  .try  a^d  expul- 

mitted  lease,  as  laid  in  the  declaration.     Lord  Mountjoy  sion,  admit  the 
and  John  Bowes  Benson  were  owners  of  the  inheritance,  in  the  deciara- 
John  Grumley  was  the  mortgagee  of  Benson,  and  his    Evidence  of 
executors  brings  this  action.     No  division  had  ever  taken  garazedbon"with- 
place  between   Lord   Mountjoy  and  Benson.     Marshall  ?"'  s^wjngg 
took  a  lease,  about  seven  or  eight  tears  ago,  from  Benson,  was  paid  for  it, 

f  -  .  &      .  -n      wil1  not  SUP- 

but  had  never   been   in  possession,  nor  could  he  build,  port  the  plea  of 
which  was  what  he  took  it  for,  till  he  got  it  divided*  otherwise  tion. 
Lord  Mountjoy  might  seize  upon  that  part.     Secondly,  tenant  lease" " 
The  plea  of  entry  and  expulsion  by  the  present  plaintiffs.  Jjg,  ftV'So 
Mr.  Benson  set  those  lands  to  one  Murphy,  for  grazing  j  fen^nUn^ove- 
and  he,  to  his  death,  and  his  executors  after,  received  want  for  the 

'  rent,  that  he 

the  profits  on  the  grazing.     This,  Mr.  Egan  contended}  could  not  buM 

m  i  i  i.  0  ..       TT  till  a  partition 

was  an  effectual  entry  and  expulsion.    Secondly,  He  could  took  place. 
hot  build  on  the  ground  without  a  partition ;  for,  if  he 
did,  he  might    be  a  trespasser.      In    respect   to   Lord 
Mountjoy,  the  jury  had  found  a  verdict  for  the  plaintiff. 

Lord  Kilwar deli. .—The  only  evidence  of  entry,  is  the 
grazing  of  some  cows  ;  there  was  no  evidence  of  the  pre- 
sent plaintiff  having  received  any  rent  for  the  grazing. 
Let  the  cause  shewn  be  allowed,  with  costs. 
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The  King  versus 

The  prosecu.      urn   A  TIT?  A  o  .  1         .1 

tion  of  a  war-     JtJa.  A-DiiiAo  corpus,  return  that  the  prisoner  was  con* 
Lord  Lieute-6     ^ne^  under  a  suspicion  of  murder  and  treasonable  prac- 

thentprison0erfin6  tices*      A   warrant  was  now   produced  from  the   Lord 

under  a  suspi-     Lieutenant. 

cion  of  murder 

and  treasonable      Court. — This  puts  an  end  to  our  authority ;  you   are 

practices,  ends  j      1       •  1     1  •  1.  . 

the  jurisdiction  to  deal  with  him  according  to  the  Lord  Lieutenant's  au- 
King-s  Bench,  in  thority,  under  the  act,  authorising  him  so  to  confine  the 

their  proceeding  „„-*-,* 
by  habeas  cor-      Party« 
pus,  by  act  of 
Parliament. 


Anonymous, 

men?  may  be     -/j^.TTACHMEMTS  may  be  moved  against  the  of- 
theVomcSsnoSf     ficers  of  tne  Court  at  an7  time  during  Term. 

the  Court,    at 

any  time  during  Term, 


A  Sub-sheriff 


Anonymous 


be  attached  ATTACHMENT    against   a  Sub-Sheriff,    for  not 

for  not  comply-  ' 

ing  with  a  writ    complying  with  a  writ  of  assistance. 


of  assistance. 


John  Jones,  Lessee  of  Hugh  and  Cal.  Cas  • 
sidy,  and  others,  Administrators  of  Smyth, 
and  also  Lessee  of  James  Swansea,  versus 
Hugh  Smyth, 


The  belief  of    J|  HIS  was  an  ejectment  for  non-payment  of  rent,  oil 

Witness,  found-  '  J  .  . 

ed  on  hearsay,   two  demises:    1st,  on  demise  of  the   administrators    of 

ifhat  the  lessor 

jpf  the  plaintiff 

jpaa  assigned  his  interest,  &c.  to  a  third  person,  is  not  sufficient  to  warrant  a  nonsuit.    Aliter4 

If  the  deed  is  in  court.— ——An  ejectment  for  non-payment  o£  rent,  is  an  ejectment  on  the 

pt'lej  it  is  a  statutable  title. 

-     ■        ■ 
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Smyth  ;  2d,  of  James  Swansea.     It  had  gone  to  trial, 
and  plaintiffs  obtained  a  verdict.     It  was  contended  he 
ought  to  have  been   nonsuited.     Plaintiff  relied  on  the 
demise  of  Swansea,   and  proved  the  summons  in  eject- 
ment under  the  execution  of  the  lease,  in  August  1782, 
from  James  Swansea  and  Hugh  Smith,  to  Hugh  Smyth, 
the  intestate.     The  witness  who  did  so,  on  his  cross- 
examination,  said,  that  James  Swansea  had  given  up  all 
interest,  &c.  to  Smyth  ;  that  he,  Swansea,  retained  no 
interest  in   the  other  lands,   but  gave  up  all.     Smyth 
died  intestate^  leaving  four  daughters,  his  heirs  at  law  % 
two  of  whom  were  lessors  of  plaintiffs  ;  the  defendant 
insisted  that  the  plaintiff  could  not  recover  on  the  de- 
mise of  James  Swansea,  as  his  own  witness  had  proved 
his  having  assigned  all  his  interest  to  Smyth ;  and  he 
could   not  recover,  on  the  other  demise,  from  the  two 
daughters  of  Smyth,  because  it  appeared  that  there  were 
two  others  equally  entitled,  and  in  whom   the  interest 
assigned   by  Swansea   to    Smyth  was  vested,   and  that 
therefore,  plaintiff  ought  to  be  nonsuited.    'The  plain- 
tiff contended  that  there  was  not  sufficient  evidence  of 
the  assignment  to  warrant  a  nonsuit,  on  the  ground  of 
there   being  no  title  in  Swansea ;  and  so  thought  the 
learned  Judge  who  tried  the   cause  ;  he  thereupon  re- 
fused to  nonsuit   the   plaintiff,  who  obtained  a  verdict. 
To  shew  that  the  plaintiff  should  have  been  nonsuited, 
k  was  contended,  that  in  an  ejectment  for  non-payment 
of  rent,  it  was  as  necessary  as  in  an   ejectment  on  the 
title,  for   the  plaintiff  to   shew  himself  entitled   to  the 
rent,  or  rather  more,  &c. 

Judge  Dowries. — It  is  in  reality  an  ejectment  on  the 
title;  it  is  a  statutable  title.  Lease  in  August,  1782, 
would  have  been  evidence  of  reputed  seizin  of  lessor ; 
now,  it  is  as  strong  evidence  to  shew  the  title  out  of  the 
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lessor  ;  it  would,  in  an  ejectment  on  the  title,  be  suf- 
ficient evidence  of  title  in    Smyth.     1st,  The  genera 
reputation  of  seizin  in   Swansea  and  Smyth,   is  proved 
by  it.     2dly,   we  proved   the  reputation   of  seizin   in 
Smyth  alone.     Now,  it  would  be  a  strange  thing  if  that 
was  not  sufficient  for   defence,   when  it  appears,   he, 
Smyth,  is  not  the  lessor  of  the  plaintiff,  nor  any  of 
those  entitled  under  him  ;  if  you  suppose  a  partition,  it 
would  make  them  tenants  in  common.     In  4  Bur.  2484, 
there,  though    the  title  was  out  of  one  lessor,  it  was 
proved  in  the  other ;  and  yet,  because  the  deed  of  as- 
signment was  not  produced,  the  plaintiff  was  nonsuited; 
partition  must  put  an  end  to  their  joint-tenantry.     In  a 
case  tried  at  nisi  prim,  at  Carrickfergns,  before  Mr. 
Justice  Downes,  the   lessees,   trustees  of  the  Earl   of 
Autrim  and  his  wife,  and  Hamilton  the  plaintiff,  rested 
in  shewing  title  in  the  trustees  of  Lord  Antrim  arid  his 
wife,  the  reputed  owners   of  the  fee?   the  Witness  who 
proved  it,   said,  on  his  crOss-examinatibn,  that  he  had 
heard  that  said  Lord  Antrim  and  his  wife  had  assigned 
all  his  interest  to   the  other  lessor  of  Hamilton,  who 
was  a  papist.     Defendant  insisted  Oh  a  nonsuit.     Judge 
Chamberkine  refused   to  do  so,  the   assignment  being 
proved  merely  oh  hearsay  and  belief,  and  that  not  even 
given  by  one  of  the   family.     This   case  was   cited  as 
overruling  the  decided  case ;  and  the   learned  Judge, 
overborne  by  the  weight  of  the  authority  of  one  of  your 
Lordships,  would  not  nonsuit  the  plaintiff. 

Judge  Chamberlaine.—l  never  overruled,  at  nisi  pr  ins, 
any  decided  case  \  I  made  such  a  decision,  and  I  did  it 
on  the  principles  of  the  case  of  Burrow.  Here,  it  was 
idne  of  the  family  who  proved  the  agreement.  Suppos- 
ing there  was  no  deed,  yet  the  holding  in  severalty  was 
a  partition ;  and  here  there  was  no  lessee  who  had  the 
title  and  interest  of  those  tenants  in  common* 
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Mr-  Smyth,  contra. — The  Judge  did  right  in  letting  if 
go  as  a  special  ground  for  a  jury.  Title  by  deed  must 
be  substantiated  by  shewing  the  deed,  or  laying  a  ground 
for  secondary  evidence,  if  it  be  lost ;  it  must  be  proved 
that  the  deed  did  exist,  and  that  it  had  come  into  the 
possession  of  the  party  against  whom  it  is  to  be  read. 

Lessee  of  Hunter  v. ,  Ridgeway,  350 ;  lessee  of 

Haider  v.  Burrow,  in  Cowper  ;  there  the  deed  was  ex- 
pressly proved  to  be  in  Court  j  so  that  no  notice  was 
necessary. 

Lord  Kilwarden.-'-There  was  no  ground  for  a  non* 
suit.  This  is  different  from  the  case  in  Cowper ;  there 
the  deed  was  in  court :  if  that  had  been  the  case  here> 
we  would  nonsuit  also.  Here  it  came  put,  on  a  cross- 
examination,  that  there  was  a  report  of  a  deed  having 
been  in  existence,  which  deed  was  not  sworn  to  haje 
existed  ;  it  cannot  be  supported  for  a  moment. 


rilflalBi 


CHANCERY, 


A 


Daly  versus  Daly. 


BILL  had  been  filed  by  Daly,  the  father,  for     a  receiver 
arrear  of  a  rentcharge,  amounting  to  j£3,800.     This  S^upo^t^ 
wasa  motion  for  a  receiver.     In  1798  a  marriage  set-  swerTor^he^ 
tlement  gave  Malaga  Daly  the  power  of  charging  £5000  P^ings. 
for  younger  children.    An  annuity  was  devised  to  Dalv,  of  the  defendant 

,  .  r  J7  appearing  insuf- 

the  son  ;  he  was  to  have  a  moiety  of  the  fortune ;  the  fioent,  the 

,%,  .    .  ,  ii,  „  Court  let  the 

other  moiety  was   to  be  settled  ;  a  lease   for  a  pepper-  motion  tor  a 
corn  was  made.     First,  there  was  to  be  a  sale  for  debts,  t^ue timefor 
liens  upon  the  estate.     Secondly,  other  debts  were  to  be  SSi?fi? ? 
discharged.     They  werp  to  pay  an  annuity  of  ,£800  to 


swer. 


Gil 

the  lather,  for  life.  Malaga  Daly  entered  mto  posses- 
sion ;  did  not  pay  the  rents  to  the  uses  of  the  settlement, 
nor  did  he  pay  the  annuity',  the  annuity  to  the  father 
was  in  arrear  ;  he  stated  he  was  unable  to  pay  it,  he 
was  so  embarrassed  by  litigation.  An  order  had  been 
obtained  last  Term  for  a  receiver,  which  had  never  been 
served  ;  the  rent  was  £c6000  a  year  v  he  had  received 
aboTe  £1000  ;  the  deed  was  null  and  void,  by  a  clause 
in  the  deed  that  it  should  be  null  and  void,  &c.  on  the 
failure  of  payment. 

Mr.  Saurin  here  observed,  that  this  was  grounded, 
not  on  the  answer  or  process,  but  upon  the  pleadings. 
This  was  a  bill  filed  by  Daly,  the  father,  for  arrears  of 
an  aunuity  reserved  to  him  by  this  settlement,  amount- 
ing to  «s£3 800.  Daly,  the  son,  filed  an  answer  on  the 
1  Ith  February,  stating  that  the  deed  charged  the  estates 
with  the  sums  of  money  in  the  s.aid  schedule  ;  in  it,  was 
a  covenant  that  there  were  no  other  charges  affecting  it. 
The  answer  charged  the  father  with  suppressing  several 
charges,  some  to  the  amount  of  .£1400.  It  was  con- 
tended  that  the  answer  put  by  Malaga  Daly,  was  insuf- 
ficient, which  the  Court  thinking,  ordered  the  motion 
%o  stand  over  till  he  put  in  a 'sufficient  answer* 


KING'S    BENCH 


Anonymous. 

ONDITIONAL  order  for  an  information,  for  so- 
An  informa-  ^citing  the  Grand  Jury  to  throw  out  bills,  who  accord- 
tion  granted       'ma\y  threw  them  out. — No  cause  shewn,  and  ru'e  made 

against  one  so-         o  J 


c 


licking  a  Grand  absolute. 

Jury  to  throw 

out  bills  of  jn- 

dictownt ;  and  which  they  accordingly  did 
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Anonymous. 

ONDITIONAL  order  for  an  information  against  a  ^jjgffi 
Magistrate,  for  destroying  a  house,  &c.  on  not  finding  a8ainst  a  magiV 

°   •,         ,  *  Jo  »  .  o   trate  for  de- 

tbe  men  he  sought  for.     He  was  assisted  by  a  number  of  stroyinga  house 

.  ,  on  not  unding 

the  military — made  absolute.  the  man  he  wa$ 

¥  an  search  of. 


Bond  versus  Collier, 

EMURRER  to  a  declaration  in  trespass,  m   et     Declaration 
armisy  and  trover,  that  it  did  not  state  the  number  and  ai-niis^and^n 
kind  of  implements,  houses,  offices,  utensils,  and  ware-  j^be'aTse  it 
houses  *,  they  were  referred  to  as  mentioned  in  various  ^  U2nS?and 
parts  of  the  declaration  i  but,  in  truth,  were  no  where  kInd  of.  houses* 

A  '  o.r.ces,  imple- 

Mated.     Brown,  84.  412.  202,     Hard.  135.     I  Veritris,  rants,  utensils, 

warehouses,  Sac, 

53.     2  Vent.  262.     I  Vent    272.     3  Co.  35,     I   Str.  But  the  piaintitf 

^^l_^-~-_  '  ^  got  kave  EO 

637.  2  Ld.  Ray.  1410.  4  Bur.  24$5.  Cro.  Car.  573.  amend, 
1  Salk.  254.  Shower,  338.  Cro.  Car,  471.  These 
cases  were  cited  to  shew  that  the  ejectment  description, 
was  too  uncertain,  &c,  The  gd  count  was  for  trover  ; 
and  to  shew  this  was  also  bad,  as  well  as  the  first  count, 
they  cited  I  Ventr.  114,  317.  5  Mod.  324.  Cro  Eiiz. 
817.  3  Lev.  18.  The  cases  where  latitude  has  been 
allowed,  is  where  it  has  not  been  taken  advantage  of, 
on  demurrer,  and  the  Court  would  not  allow  them  to 
go  into  it ;  as  it  is  now,  it  is  for  damages  and  not  for 
the  goods ;  were  the  goods  stated,  we  might  have  re- 
turned them,  and  the  Court  would  have  put  a  rule  on 
them  to  strike  out  that  count,  on  the  part  relative  to 
them.     2  Barnes,  281.    3  Burr.  1364.    2  Bl.  902. 

Court — allowed  the  demurrer,  with  liberty  to  amende 
on  the  payment  of  costs.  The  count  for  trover,  ran  i# 
the  same  way  as  that  for  the  trespass. 

4  0 
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Nicholson  versus  Armstrong  and  Wife. 

.oLCTION  of  trespass,  ri  et  armis\  two  counts  for 
false  imprisonment ;  two  more  for  assault  and  battery. 
Motion,  on  behalf  of  defendant,  that  the  last  counts  be 
struck   out,   as  being  contained  in  the  two  first ;   and 

the  twTitt^f  they  cited  2  Bum   1188>  Barns>  360>   MU     For   the 
plaintiff,  it  was  contended  they  were  different  trespasses. 
Court. — Let  the  motion  stand  till  after  the  trial ;  and 
then,  on  the  report  of  the  Judge,  we  will  determine  on 
the  motion.     We  cannot  determine  on  the  record,  for 


Trespass,  vi 
et  armis,  two 
counts  for  false 
imprisonment, 
and  two  for 
assault  and  bat- 


each  might  be 

struck  out,  as 

included  in  the 

first. 

The  plaintiff 

contended  they 

were  different 

CourtSdeirecSe  plam^ff  may   take  judgment    on  all,    or  any  of   the 
tottan^over011   counts  ne  nkes,  tnat  n^s  evidence  supports. 

till  after  the 

trial,  when  they  would  decide  according  to  the  report  of  the  Judge.    The  plaintiff  ha*  a  right 

to  take  his  verdict  and  judgment  on  any,  or  all  the  counts  his  evidence  supports. 


An  informa- 
tion granted 
against  a  magis- 
trate, who,  in 
the  exercise  of 
his  office,  abus- 
ed the  prosecu- 
tor* 


The  King  versus  Manly. 

.XlL  CRIMINAL  information  filed  against  a  magis- 
trate in  the  execution  of  his  office  of  magistrate,  for 
abusing  the  prosecutor. 


Anonymous. 

xjL.N  ejectment  had  been  brought,  and  the  defendant 
found  a  fine  had  been  levied,  and  that  an  actual  entry 
was  necessary  to  avoid  it,  and  to  lay  the  demise,  after 
they  could  not  find  the  man  to  serve  him  with  a  new 
ejectment.     It  was  stated  that  he  had  gone  to  England, 

the  ground  that 

he  could  not  be  served.  The  Court  thought  that  was  not  a  sufficient  ground,  but  made  s 
rule  to  shew  cause  why  the  declaration  should  not  be  amended,  by  laying  the  demise  at  a 
period  subsequent  to  the  entry,  there  being  an  attorney  in  the  ejectment  brought  j.  ati4  thi* 
Jule,  on  no  cauSe  shewn,  was  made  absolutes 


Fine  levied ; 
ejectment,  sub- 
sequent to  fine ; 
defendant  went 
to  England ; 
motion  to  sub- 
stitute service 
tapon  his  wife, 
and  attorney,  on 
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and  they  could  not  find  him.  It  was  moved  to  substi- 
tute service  upon  his  wife  and  the  attorney  in  the  former 
action. 

Court. — We  do  not  think  you  have  laid  a  sufficient 
ground  before  us  to  substitute  such  service  \  but  take  a 
conditional  order  for  amending  the  declaration,  by  lay- 
ing the  demise  at  a  period  subsequent  to  your  entry; 
and  you  have  an  attorney  in  the  first  ejectment.  No 
cause  being  shewn,  the  rule  was  made  absolute. 


Lessee  of  — —  versus  Boy  Ian. 

HIS  was  a  motion  to  set  aside  an  habere,  on  the     several  de- 
ground  of  abuse,  and  for  a  writ  of  restitution-,  these  teriS-on^" 
several  defendants,   ioint-tenanfs  ;    one  does  not   take  <|0?s  not  l?k? 

v  defence;  judg-= 

defence.     Judgment  by  default.     The  Sheriff  had  exe-  ment,  by  de- 

v°  '  fault,  against 

cuted  an  habere^  separating  this  defendant's  share  from  him.   The  she- 

.  .  i../y».ti  'in         r'ff  executed  an 

the  rest  5  the  plaintiffs  might  have  gone  to  trial  last  habere  on  Ms 

.  "         ,  .         .    „      ,  ,.         part,  in  shares. 

assizes  against  the  others ;  the  defendant  contending  The  habere  was 
that  no  execution  could  be  sued  out  against  one  joint-  writ 'o/restitu- 
tenant  (who  are  seized  per  my  and  per  tout)  till  trial  a^the^aresdz- 
bad  against  the  rest.  gffiRSii 

execution  can 
be  awarded  against  any  one  in  particular,  till  a  trial  had  against  the  rest. 


Edward  Bolton  versus  Peter  Aimer. 

x\CTION  for  mesne  rates,  no  plea  ;  judgment  upon  Action  for 
nil  dicit.  Inquisition  held  before  the  Sheriff,  at  Kells ;  ^gmenfbV 
the  defendant  was  in  possession  of  300  acres  of  land,  for  "jjj^jjj  ^ 

before  the  She- 
riff.   Sixpence    damages  for  holding  300  acres  for  two  years,  set  aside  for  under  value.— 
The  plaintiff  to  pay  the  full  costs  of  the  inquiry;  and  the  second  inquisition  to  be  held  be- 
fore a  Judge  of  Assize, 
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two  years,  worth  from  20  to  25  shillings  an  acre.  Th£ 
Jury  had  only  given  sixpence  damages.  Motion  to 
set  it  aside  for  under  value,  made  absolute ;  the  cause 
shewn  that  he  paid  various  sums,  &c.  being  disallowed, 
the  Court  being  of  opinion  it  was  a  case  for  further  in- 
vestigation, but  plaintiff  to  pay  the  full  costs  of  the  in- 
quiry, and  the  second  inquiry  to  be  held  before  the 
Judge  of  Assize.  On  the  second  inquiry  before  Lord 
Avonmore^  plaintiffs  had  a  verdict  for  j665Q6 


Daniel,  in  Replevin,  versus  Desparcl. 


tf  &  t&Mo'ff       JL^AMEL,  the  plaintiff  in  replevin,  entered  upon* 
inters  on  an-      and  got  possession  of  two  acres  of  ground  belonging  to 

Other  s  ground,  °   ,    l  .  °,  a     *? 

andbiantsit       the  defendant,    and  planted  them  with  potatoes-     De- 

\vith  pdtatoe.%       ■ '      .  4  f  r 

ind  is  eje.ted,    fenddnt  brings  an  ejectment,  arid  recovers;  an  habere 

the  judgment       \  ;  '•■!  i  '\  '■  '_  !■  *    i  ii  *         ,    .      .^ 

m  ejectment,       is  sued  out,  and  executed  on  the  18th  July  *,  the  plaintiii 

snd  habere  ex-     %     •  1      *  •>    c        i  ,-.  ■,  j  1  •    •       j 

earned,  is  con-  brings  a  replevin  tor  the  potatoes,  and  issue  joined  on 
ttkm^ttif  ftg  property ;  it  did  not  appear  where  the  potatoes 
^eingein0the0eS    *vere*     Tne  defendant  proved   the  judgment  in  eject- 

sessorof  the       ment,  and  the  habere  executed;  they  found  a  verdict  for 

|>laintiffi  dud  thfe  .'.'•.  J 

planter  Cannot     the  tolaintiff.  in  replevin.     It  was  now  moved  to  set  aside 

pedf  er  theril  . 

fcf  ftgte#mi        the  Verdict,  as  contrary  to  law  arid  evidence,  or  to  ar* 
rest  the  judgment. 

The  Court  set  aside  the  verdict,  being  of  opinion  that 
the  judgment  in  ejectment,  and  the  habere  thereon,  were 
conclusive  evidence  of  the  property  being  the  defendant* sj 
and  that  if  the  verdict  hi  replevin  was  allowed  to  stand, 
it  would  in  effect  nullify  and  set  aside  the  judgment  and 
habere  in  ejectment* 
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Anonymous* 

Curia. —  S   >rN  motion  for  new  trials,  grounded  on  the  motion  for  a 
arepori  of  a  Judge,  the  parties  must  be  prepared  to  shew  ruie  nisi  is 
Cause,  and  argue,  without  notice  of  the  Judge  making  ^fcvreport 
his  report.  \  calle(J.  ior» 

*  the  parties 

must  be  pre- 
pared to  argue  on  the  report,  without  notice  of  the  Judge  making  the  report. 


Anonymous. 

?Na  motion  to  set  aside  a  judgment,  by  default,  in     in  En&iand 
ejectment,  as  against  a  third  person,  who,  it  was  con- •  !" ejectments 

J  '  o  r  they  only  serve 

tended,  ought  to  have  been    served,  and  who  was  not,  the  tenants  in 

°     v  possession,  and 

Judge  Kelly  observed,  that  in  England  the  practice  was  therefore  it  was 

.     necessary  to 

only  to  serve  the  tenant  in  possession  ;   and  therefore  it  pass  the  n  Geo, 
was  necessary  there  to   pass   the  Uth.  Geo.  3,  to  enable  landlords  to 
the  landlord  to  take  defence.     In  Ireland  the  practice  is  A  devfceewna 
otherwise,  and  much  better  ;  for  here,  by  the  rule  of  the  l1nasn"eJe!"i^em 

'  '       v  ill  pusacobion ■ 

Court,  the  affidavit  of  service  must  be,  that  every  person  *a£elc?fthere 
claiming  any  title,  right,  interest,  &c.  in  the  lands,  has  though  an  heir 

at  law,  or  re- 
been  served.     Now  here,  there  is  judgment,  by  default>  mainder-man, 

against  two  only,     lhe  ejectment  was  served  improper-     in  reiand, 

■»i  ri-^i  -  i  r-*-..     m-  i  •  the  affidavit  of 

Jy  ;  therefore  let  it  be  set  aside.     In  Fair  Title  against  service  must  be, 
againt  Sham  Title,  3  Bur.  1290,  Lovelock  v.  Dancaster,  sondSgany 
3  T.  R.  783,  it  was  ruled  that  a  devisee,  who  was  never  fS^tf&^in'" 
in  possession,  could  not  take  defence,  but  the  heir  at  bee^served" 
Jaw  or  remainder-man  might*  ,and  a  judgment    I 

°  by  default  will; 

on  motion,  be 
let  aside,  if  any  euch  has  been  omitted  to  be  served"- 
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Lessee  of  Meade  Swift,   GreecLurne    and 
Winter,  against  John  Jones. 

An  ejectment  JLIeMISE,  2d  December,  1799,  from  Meade  Swift. 
aSe^ascont  Second  demise  from  Arthur  Greecburne  ;  third  demise 
Seethe"  from  Samue]  Winter;  fourth  demise  joint  from  Meade 
question  turned  Swift,  Arthur  Greecburne,  and  Samuel  Winter ;  entry 

©n  notice  to  the  3  '  J 

trustees.  There  on  the  3d  Dec. ;  and  ouster  on  the  4th.     Meade  Swift, 

was  no  direct 

evidence  of  no-  grandfather  of  lessor  of  plaintiff,  being,  in  1718,  seized 
jury  thought  of  the  lands  in  question,  in  fee  farm,  in  the  county  of 
implied  notice,  Westmeath,  in  contemplation  of  a  marriage  with  Frances 
The  Court  Delganro,  executes   a   bond   for  £  6000,    conditioned 

dude  the  plain"  eitner  to  convey  one-third  of  his  rent  and  estates  to  one 
dictl^bm  grant-  ^oodstard,  in  possession,  or  that  he  would  set  his  house 
ed  a  second  in-  an^  iqq  acres  0f  ]anc{  to  her,  at  6s.  an  acre,  for  a  ioin- 
ture  for  her  life ;  and  he  was  to  settle  his  other  lands  in 
the  city  of  Dublin  on  his  eldest  son.  Alexander  was  the 
eldest  son  of  the  marriage.  9th  January,  1728,  there 
is  a  deed  of  settlement,  in  pursuance  of  the  bond,  where- 
by the  lands  were  first  settled  on  Meade  Swift  for  life  ; 
remainder  subject  to  the  jointure  then  charged,  with  a 
trust  term  for  200  years,  for  raising  a  provision  for 
younger  children ;  remainder  to  Alexander  Swift,  for 
life  ;  remainder  to  his  (Alexander's)  first  and  every  other 
son  in  succession,  in  tail  male,  with  power  to  make 
leases  in  possession,  and  not  in  reversion,  for  3  lives  or 
31  years.  The  estates  were  covenanted  to  be  free  from 
all  incumbrances,  save  only  the  leases  to  the  tenants. 
28th  Feb.  1728,  the  lease  in  question  was  registered. 
28th  Nov.  1800,  Alexander  Swift  died,  leaving  Meade 
Swift,  the  lessor  of  the  plaintiff,  his  eldest  son.  Prior 
to  the  settlement  of  1728,  Meade  Swift,  the  grandfather, 
had  demised  part  of  those  lands  to  Stone  for  a  term  of 
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years,  which  expired  on   the   1st   of  May,  171%  ant! 
granted  them,  by  a  farther  lease  in  reversion,  for  999 
years,  dated  10th  July,  1729.     Near  two  years  subse- 
quent to  the  date  and  registry  of  said  settlement,  Alex- 
ander, the  father  of  the  lessor  of  the  plaintiff,  had  re- 
ceived the  rent  reserved  by  the  reversionary  lease.     In 
Trinity  Term,  1769,  Alexander,  and  Meade  the  son* 
suffered  a  recovery  to  the  uses   to    be  declared  by  deed* 
27th  and  28th  October,  1769,  is  the  date  of  the  deed  of 
declaration  of  uses  -,   first,   to  raise  j£1500,  by  sale  or 
mortgage3  in  payment  of  Meade  Swift's  debts,  &c.     23d 
July,  177;,  there  appears  a  mortgage  to  Mr.  Devines  $ 
14th  Feb.  1791,  there  was  a  decree  for  a  sale,  or  a  bill 
of  foreclosure j  1792,  conveyance,  under  the  decree,  to 
Arthur  Greeber,  one  of  the  lessors  of  the  plaintiff.     20th 
July,  1773,  a  settlement  was  executed,  in  the  contemp- 
lation of  a  marriage  between  Meade,  the  son,  and  Anna 
Levinge,  whereby  the  lands  were  reserved  to  Alexander 
the  father,  for  life  *,  then  to  Meade,  for  years,  to  raise 
portions  for  younger  children  ;   remainder  to  the  issue 
in  special  tail  male  of  Meade,  by  his  present  wife  Le- 
vina.     There  was  issue  of  the  marriage,  Alexander,  the 
eldest  son  ;  2d  July,    1800,  Meade,  the  younger,   and 
his  eldest  son,  Alexander,  suffer  a  recovery  to  such  mm 
as  they  should  appoint.     The  object  of  the  present  eject- 
ment was  to  break  this  lease.     20th  July,  1727,  the  jury 
gave  a  verdict  for  the  defendant ;  it  was  now  moved  to 
set  aside  this  verdict.     It  was  contended  by  Counsel  for 
the  defendant,  Mr.  Charles  Hall,  that,  to  support  this, 
the  jury  must  either  have  bplieved   that  this  was  a  vo-> 
luntary  settlement,   and  so,  no  notice   to  the  trustees 
necessary;  or,  if  not,  that  there  was  either  an  express 
or  implied  notice.     The  first  point  was  not  before  the 
jury ;  there  was  no  evidence  of  express  notice ;  the  facts 
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io  found  a  presumption  of  implied  notice,  were  i  1st, 
the  possession  of  the  tenant;  the  trustees  were  bound  to 
inquire  under  what  title  the  possession  was  held.     2dly, 
though  the  acts  of  the  tenant   for  life  will  not  bind  us, 
yet,  his  opinion  of  the  validity  or  invalidity  of  a  lease, 
©ertainly  is  of  great  force ;  he  might  have  filed  a  bill  to 
have  the  lease  brought. in  and  cancelled^  the  remainder- 
man in  tail,  it  being  vested,  could  also  have  brought 
his  bill ;  yet  did  he,  as  agent  to  his  father,  receive  the 
rent  reserved    in   the  reversionary  lease.     Now,  when 
those  lands  were  sold,  it  would  have  been  of  great  ad^ 
vantage  to  have  broken  this  lease  ;  it  would  have  trebled 
the  value  of  the  lands.     Now,  the  joint  answer  of  Alex- 
ander and  Meade,  to  the  bill  of  foreclosure,   admits  it 
to  be  a  good  and  valid  lease;  that  here  it  appeared  that 
the  tenant  in  tail  had  suffered  a  recovery,  and  so  let  in 
the  leases  made  by  the  owner, of  the  reversion  in  fee 
The  Judge  left  it  fairly  to  the  jury,  that  if  they  believed 
all  the  parties  to  the  settlement  of  1728  had  notice,  they 
should  find  for  the  defendant;  if  not,  for  the  plaintiff. 
They  found  for  the  defendant.    And  the  Judge  subjoins, 
"  I  think  they  found  right." 

Mr.  Jebby  contra.— A.  voluntary  settlement  is  good 
in  favour  of  the  issue  against  a  subsequent  purchaser, 
if  not  against  a  prior  purchaser.  This  was  a  lease  mad^ 
without  any  consideration,  only  the  old  rent  received, 
and  therefore  would  be  good  against  the  voluntary  set- 
tlement. The  lessee  is  not  a  purchaser  within  the  sta* 
tute. 

Court  thought  the  plaintiffs  were  entitled  to  another 
Investigation  ;  therefore  set  aside  the  verdict,  upon  pay- 
ment of  costs. 


€ 
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COMMON  PLEAS. 

Anonymous. 

A  USE  shewn  for  holding  defendant  to  special  bail.  .  T,°  hoM  a  de* 

o  i  fendant  to  spe» 

An  affidavit  was  produced,  sworn    before   Lord   Eldon,  cial  bail  on  an 

*  m      affidavit  sworn 

Lord  Chief  Justice  of  the   Court  of  Common   Pleas  in  in  England  be- 

•*■»        i  i  rr>i         r^\  m  i  \         ^ore  a  Judge 

England       i  he  Court  thought  this  affidavit  could  not  be  there, it isneces- j 

.       .  ,     •  i      .  .  ,  .  .s       i         i     sary  to  have  an 

read  without  producing  another,  that  it  was  the  hand-  affidavit  of  the  ' 

"»*•  fii        t     i  handwriting  of 

writing  of  the  Judge.  the  Judge  6 

Mr.  M'Cleland  observed,  that  in  England  they  Would  S"drthn4!ii 
require  an  affidavit  of  a  person  having  actually  seen  the  s"v;j?  J?s?ot.re*i!$ 
Judge  sign  his  name,  to  prevent  a  forgery.  land,  as  affidavits 

p      a  ,         r  *  had  been  sworn 

Judge  Finucane  doubted  thereof,  as  some  affidavits  had  before  him  tobei; 

been  lately  sworn  before  him,  for  the  purpose  of  being  at  which  no  per  * 

used  in  the  Court  at   Westminster,  and   no  one  was  by  b™  Yhe  ppe«on 1 

but  the  person  swearing  it.  wcanaj. 


EXCHEQUER. 

Maxwell  versus  the  Heir  and  Ter-tenants  of 

Maxwell. 

JL  HIS  was  a  demurrer  to  plead  to  a  scire  facias,  two  Scire  facias  to 
pleas.  The  Sheriff  had  returned  the  scire  facias  that  the  and  ter-tenants 
said  Maxwell  was  seized  in  fee  of,  &c.  First  pica,  was  j^non- tenure 
non  tenure ;  the  second  plea,  was  non  seizin,  in  ice,  for  it  2d,  non- seizin 

*  *        '  '  *  in  fee,  pursuing 

the  words  of 
the  Sheriffs'  return  to  the  scire  facias.  To  this  there  was  a  demurrer,  "  that  he  should  not 
have  added  the  words — *  in  fee,'  for,  if  he  had  any  descjehdibh  fr<  bold,  it  was  liable."  The: 
Court  held  the  plea  ill,  for  the  defendant  is  hound  to  plead  something,  which,  if  true,  will 
be  a  bar  to  the  action  or  writ,  if  the  plaintiff  proeeeds;  which  the  present  plea  would  notJ 
A  soire  facias  is  a  mere  warning,  aDd  is  not  conclusive,  for  an  inquisition  issues  after. 

4    P 
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was  only  a  descendible  freehold  ;  it  would  have  been  suf- 
ficient to  have  said  in  the  return,  that  he  was  seized  ;  and  i 
the  adding,  in  fee,  is   mere  surplusage.     A  scire  facias  I 
is  a  mere  warning -j  it  is  not  conclusive,  for  an   inquisi- 
tion issues  after. 

Chief  Baron  Avonmore%.-~- Defendant  is  bound  to  plead 
something,  which,  if  true,  will  be  a  bar  to  the  action  or 
writ,  if  the  plaintiff  proceeds.  1  Str  440,  Bellow  j. 
Scot,  Sheriff  returns,  that  the  wile  as  well  as  the  hus- 
band had  wasted,  held  no  error.  1  Str.  631,  same 
point;  and  also,  that  executor  Having  recovered^  a 
judgment  need  not,  in  a  scire  facias  upon  that  judg- 
ment, state  him  executor.  2  Ld,  Ma)  or.  1253-"— 12  j6, 
non-tenure  cannot  be  pleaded  to  a  judgment  in  'i  per- 
sonal action.  2  Saik.  589,  Surplusage  will  not  vitiate  a 
return  to  a  scire  facias-  1  Ld.  Ray.  20,  same  point  for 
the  surplusage,  shall  be  rejected.     2  Rol.  Abr.  460. 

Mr.  Collis,  contra. — After  the  Sheriff  has  made  a  re- 
turn, the  plaintiff"  must  put  what  is  called  a  declaration 
on  the  file,  and  state  the  scire  jacias  and  the  return. 
Now,  here  he  takes  the  writ  and  return  as  the  declara- 
tion, and  puts  a  rule  to  plead  to  scire  facias,  and  return 
thereon,  as  the  declaration,  and  in  lieu  of  it.  Imp  422, 
that  plea  is  good  which  answers  the  matter  in  the  decla- 
ration. The  scire  facias  was  to  summons  the  heir  and 
ter-tenants  of  the  lands  the  conusor  was  seized  of.  To 
this  the  return  was,  that  he  was  seized  in  fee.  Now  this 
is  the  declaration,  and  therefore  he  pleads  he  was  not 
seized  in  fee  \  for  the  proper  remedy  was,  for  the  plain- 
tiff either  to  move  that  the  Sheriff* do  amend  his  return, 
(the  defendant  could  not  do  so)  or  he  might  declare  in 
the  manner  stated.  The  statute  is  the  same  in  both  coun- 
tries for  making  descendible  freeholds  liable  to  those  de- 
mands, In  all  the  precedents,  the  plea  is  not  seized  in 
his  demesne,  or  of  fee,  not  of  a  descendible   freehold. 
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The  Sheriff  does  not  say   that  he  served  the  tenants  of 
descendible  freeholds. 

Cou?'t.~~-We  are  all  of  opinion  the  plea   is   ill,  for  it 
does  not  go  to  bar  the  action  or  writ. 


Executor  of  Hilden  versus  Lnne. 


HIS  was  an  action  of  covenant  against  the  sureties      Covenant 

.  ,         against  the  sure- 

of  a   Clerk      Plea  of  performance,  and  replication  that  ties  of  a  clerk; 

!•  r-  •  "/»  i  -/\'    Y      1"  plea,   perform- 

divers   sums  ot  money,  amounting  to   £150,  nau  come  ance;  repiica- 
into  the  hands  of  the  clerk,  which   he  had    never  paid ■  Ssums  of 
over,  as  he  was  bound  to  do,  not  mentioning  the  names  ^^llof.had" 
of  any  of  the  persons  he  had  received  tho?e  divers  sums  come  to  the 

'  l  hands  ot  the 

from,  but  one,  or  to  whom    he  had  paid  them  ;  so  that  clerk;  which  he 

(J*    •    '    i      ^ad  not  paid 

the  real  question  was,  whether  the  breach  was  sumciently  over,  as  he  was 

,,  .  ,         1111  -it  bound  to  do ; 

assigned,  by  stating  the  clerk  had  received   divers  sums,  held  good,  with- 

a  '.  ,.  '      ';  p     ~~      U..  out  shewing: 

to  wit.  one  sum,  amounting  to — ,  irom  one,   by  fromwhomhe 

name,  and  seven  sums   from  divers  people,  and  had  not  Jj^'6^^ 
paid  them  over,  not  naminp-  any  one.     There  was  a  de-  whom  he  had 

1  °        J  not  paid  them 

murrer  put  in  to  this  replication ;  for  it  was  contended,  over,  or  ac- 
counted, as  he 
that  the  defendant  must  take  issue  either  on  the  receipt  was  bound  to 

or  the  application.  Now  here  we  could  not  know  it, 
except  by  a  general  receipt  from  the  employer.  1  T.  R. 
748,  Jameson  v.  Stewart,  there,  in  an  action  for  calling 
the  plaintiff  a  swindler,  it  was  held  necessary  for  the  de- 
fendant, in  his  replication,  to  state  the  particular  circum- 
stances of  fraud  by  which  he  means  to  support  it,  to  give 
the  plaintiff  an  opportunity  of  being  prepared.  2  Burr. 
772,  Cornwallis  v.  Lavey,  action  on  bond  for  breach  of 
condition,  the  plaintiffmust  confine  himself  to  one.  In  a 
case  cited  there,  the  words  were,  u  Received  of  Jacob 
Birnolds  and  divers  others,  several  sums  of  money, 
amounting  to  ,£630  ;  ill  for  that  reason.  Douglas,  214, 
215,  Jones  v.  Williams,  ruled  that  it  is  necessary  to  shew 
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from  whom,  the  money  was  received  5  how,  and  what 
particular  sums  were  embezzled.  True,  in  8  T.  R.  459* 
Barton  v  Webb,  &c  there  the  breach  was,  "  Received 
divers  sums,  amounting  to  ^100,  from  divers  persons,** 
held  sufficiently  certain,  overruling  the  case  in  Douglas* 
without  saying  why. 

Contra i  it  was  argued,  the  sureties  stand  in  the  same 
light  as  the   principal  j  ir  would  not  be  necessary,  in  aD 
action  against  him  ;  it  would  be  impossible,  to  recount  all 
the  breaches.      2  Lev    94,  1   Vent.  1,  21,  action   on   a 
bond.     Defendant  pleaded  his    former  replication,  that 
thirty  pounds  came  into  his  hands,  for  which  he  had  not 
accounted;  rejoinder,  he  had  received,  and  was  robbed* 
held  good.     3  Wilson,  520,  the  ease  of  Lord  Mansfield 
has  been  overruled  five   times ;  three  times  in  England 
and  twice  in  Ireland ;  once  in    this  very   Court,  in   the 
case  of  the  King  and  Rowe  in  Chancery  here ;  it  was  a 
scire  jacias  on  a  bond,  and  the  same  poin*  was  overruled. 
See  1  Bacon's  Abridg.  1  Bosanquet's  Reports,  6*0,  that 
defendant  had  received  divers  sums  of  money,  amount- 
ing to  .s£2000,  &c.  held,  on  demurrer,  sufficientlv  cer- 
tain.     Demurrer  overruled. 


Bradshaw,  in  prohibition^  versus  William 

Cronan. 

Lessee  of  M  HIS  was  a  motion,  by  Doctor  Browne,  for  aprohi- 
Srb,eSwhfoahaT  bhion,  grounded  on  the  10  and  11  Car.  I.  The  ques- 
two"  earsfrom?  ^on  was>  whether  a  lease  of  tithes,  made  by  a  Rector,  & 
the  parish  by     non- resident,    will   be  avoided  by  that  act.      William 

hrenseof  the  J 

bishop,  brought 

his  suit  in  the  ecclesiastical  Court,  for  them,  against  a  parishioner.  The  parishioner  in- 
sisted thct  the  lease  was  void  by  the  non-residence  of  the  rector,  by  the  statute  of  10  &  II 
tar.  1.  The  ecclesiastical  .curt  decided  the  lease  to  be  good.  The  parishioner  appealcd8 
and  applied  to  the  L'ourt  of  King's  Bench  for  a  prohibition.  The  Court  granted  the  prohi» 
bition ;  they  heid  that  the  lease  was  void,  and  the  license  did  not  make  it  good  W  Valid? 
aiid  that  a  party,  after  appealj  may  obtain  a  prohibition. 
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Cronan,  under  lessee  from  Mr.  Hyde,  commenced  a  suit 
in  the  consistorial  Court  of  Cork,  against  the  plaintiff* 
Popham,  for  tithes,  under  the  lease.  Proctors  appointed 
by  Hyde,  a  non-resident  for  two  years.  Objection  to 
the  lease  being  read,  on  that  ground,  overruled.  Ap- 
peal to  the  metropolitan  Court  5  finds  he  cannot  be  re- 
dressed, as  appeal  would  not  be  decided  by  the  common 
law  ;  he  therefore  appeals  to  this  Court :  1st,  That  the 
deeds  of  lease  ought  not  to  have  been  read,  as  there 
were  blanks  in  said  lease,  which  were  not  filled  up  till 
after  execution.  2dly,  Said  lease,  if  it  had  been  read, 
was  void,  as  Hyde  was  not  a  resident.  In  answer  to 
this,  it  was  stated,  that  Cronan  denies  the  allegation 
about  blanks ;  and  merely  that  it  did  not  appear  to  the 
Court,  on  the  affidavits,  &c.  3d,  This  non-residence 
was  sanctioned  by  license  from  the  Ordinary ;  by  the 
canons  of  the  church,  the  rector  may  be  excused  from 
residence,  by  the  ordinary,  provided  he  appoints  a  pro- 
per curator.  A  prohibition  can  be  granted  in  vacation, 
by  the  Chancery ;  it  lately  did  so  to  the  Court  of  Admi- 
ralty ;  therefore  it  can  be  no  excuse  to  them,  that  they 
did  not  apply  in  the  vacation,  and  in  time  for  the  pro- 
hibition. The  determination  of  the  Court  below,  had 
been  appealed  from.  2  Roll  Abr.  319,  Prohibition  shall 
not  be  granted  after  appeal,  unless  the  matter  be  glaring 
and  apparent ;  for,  by  the  appeal,  the  party  affirms  the 
jurisdiction.  So,  also,  after  the  sentence,  unless  it  ap- 
pears on  the  face  of  the  proceedings.    10  and  11  Car.  1, 

The  Court  of  Chancery  will  grant  a  prohibition  in  the  vacation.  There  is  no  status 
in  force  in  this  country  giving  a  penalty  to  the  informer  in  rase  of  non-residence. 

If  the  ecclesiastical  Court  decide  contrary  to  law,  on  a  temporal  matter  which  incidentally 
arises,  the     ourt  will  grant  a  prohibition. 

The  3  Geo.  3,  directs  the  tithes  to  be  set  out,  and  notice  to  be  given  to  the  parson. 

The  7  Geo.  3,  directs  that  where  a  plea,  controverting  the  title,  be  put  in.  it  shall  b( 
verified  by  affidavit,  and  that  the  Court  shall  summarily  inquire  into  whether  he  is  rectoi 
or  not,  in  a  suit  brought  by  him;  and  the  3    Geo.  3  extends  this  to   the  lessees  of  rectors. 

Three  grounds  of  prohibition  ;  want  of  jurisdiction;  excess  of  jurisdiction  ;  deciding  con 
trary  to  the.  «©rom«n  ar  itatut*  law,  on  a  temporal  matter,  arising,  be  incidentally  bef  t. 
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ch.  2/  sect.  7.  all  leases,  incumbrances,  &c.  shall  not 
stand  in  force  longer  than  rector's  residence  ;  he  must 
not  be  absent  eighty  days.  Here  the  parish  suffered  no 
inconvenience,  for  the  rector  had  hired  a  second  curator. 
The  statute  of  Hen.  VIII.  in  England,  gives  an  action 
to  any  informer  against  a  non-resident.  That  statute, 
does  not  exist  in  this  country.  2dly,  It  avoids  any  lease 
made  by  an  incumbent,  a  non-resident  in  his  cure  for 
eighty  days;  it  says,  so  offending.  These  words  are 
not  in  the  Irish  statute,  avoiding  leases  of  non-residents. 
If  the  absence  of  a  parson  may  be  excused,  or  defended, 
he  is  not  within  the  act.  In  the  English  statute  of 
Hen.  VIII.  giving  the  action  to  the  informer,  the  words 
oust  any  dispensation  being  an  excuse,  yet  an  involun- 
tary absence  is  not  within  the  statute  ;  sickness,  also, 
takes  it  out.  Gouldesborough,  169.  6  Coke,  22,  Butler 
v.  Goodul.  It  was  at  first  thought  that  the  residence 
meant  by  the  statute,  must  be  in  the  parsonage  house  ; 
there  the  Bench  was  equally  divided  as  to  whether  a 
living  within  the  parish,  but  not  in  the  parsonage  house, 
would  do  •,  this  was  a  case  upon  the  penal  part  of  it. 
Cro  Eliz.  100,  Collins  v.  Vaughan,  there  an  informa- 
tion upon  21  H.  8,  ch.  13,  sect.  26,  was  held  bad,  be- 
cause after  abscntavit  he  omitted  voluntaries  for,  if  he 
absents  himself  by  compulsion  or  restraint,  it  is  out  of 
the  statute ;  there  is  no  case,  or  determined  authority, 
of  a  license  alone  excusing  from  the  statute.  1  Cro.  Eliz. 
123,  Mot  v.  Hales,  there  the  death  of  the  parson  was 
held  such  a  non-residence,  as  to  avoid  his  leases,  in 
order  to  preserve  the  cure  from  dilapidations  in  the 
time  of  the  succeessor.  1  Ventr.  244,  Bayly  v.  Murin, 
overrules  this  case.  Determining  the  death  of  the  par- 
son, not  to  be  such  a  non-residence  as  will  avoid  the 
statute.  2  Lev.  61,  Baily  v.  Munday.  Same  case,  1 
Bulsirode  111,  Hussard  v  Stouchlv,  it  is  determined  that 
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though  he  is  a  non-resident,  yet  if  he  does  his  duty,  he 
is  not  within  the  statute.  Three  cases  have  determined, 
absence,  ader  a  man's  Jea?h,  does  not  vacate  a  lease  he 
had  power  *o  make,  though,  before,  it  was  held  it  did. 
3  Barnes,  290  octavo  edition,  Ecclesiastical  Law,  under 
the  head  of  ■  ^dence,  you  will  find  the  same  doctrne. 
5  Coke,  50,  CaHy's  case,  an  act  of  Parliament,  in  the 
affirmative,  does  not  derogate  or  take  away  the  jurisdic- 
tion ecclesiastical,  unle  s  words  in  the  negative  had  been 
added,  Plow,  11  %  words  in  a  star  affirmatively  spoken, 
3o  not  exclude  the  operation  of  the  common  Law  ;  they 
should  be  in  the  negative.  2  Inst.  327,  195,  General 
affirmative  words  can  never  take  away  jurisdiction.  The 
Bishop,  or  Ordinary  has  power  to  grant  license  ;  if  the 
temporal  matter  be  incidental  to  ecclesiastical  matter,  no 
prohibition  shall  go  ;  they,  in  such  case,  may  decide  upon 
acts  of  Parliament ;  and  if  they  decide  wrong,  then  a 
prohibition  shall  pass  ;  as  in  case  of  a  release,  they  may 
decide  on  it,  but  if  they  require  two  witnesses,  then  courts 
at  law  will  grant  a  prohibition  ;  the  courts  of  law  will 
interfere  a  priori,  where,  by  the  law  of  the  land,  they 
will  determine  wrongs,  as  in  cases  of  customs ;  for,  in 
the  ecclesiastical  law,  two  or  three  years  make  a  custom 
contrary  to  the  common  law.  2  Roll's  Abr.  306,  307, 
the  whole  doctrine  of  prohibitions  are  gone  into.  12 
Coke,  65,  SSiepard's  case,  Robert's  case,  where  the 
ecclesiastical  Court  will  decide  wrong,  prohibition  shall 
go  for  it.  Bunbury,  211,  in  a  note  :  A  person,  &c.  for- 
feits, by  non-residei  ce.  a  lea;-,e  for  rent,  but  not  for 
tithes.  7  Geo  3,  punishes  the  innocent  I&saee,  but  not 
the  guilty  person,  and  therefore  should  be  construed 
srictly. 

Mr.  Fletcher — All  the  cases  cited  on  the  other  side, 
apply  only  to  that  part  of  the  statute  of  lieu.  8,  the  prin- 
ciple arising  therefrom,  which  gives   a   qui  lam  action 
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against  a  non-resident  clergyman.  That  act  is  not  in 
force  here,  nor  any  similar  one  j  so  that  all  those  cases 
are  perfectly  inapplicable  to  the  present  question.  The 
act  here  is  very  express,  that  no  beneficed  person  shall 
incumber  charge,  &c  if  he  does  not  reside  in  said  cure, 
and  not  be  absent  above  eighty  days  ;  it  was  a  remedial 
law  ;  the  mischief  to  be  remedied  was  the  absence  of  be- 
neficers,  and  that  nothing  should  excuse  their  non-resi- 
dence but  sickness  j  and  that  of  such  a  nature,  as  to 
render  a  change  of  climate  necessary.  The  determina-  I 
tions  in  England  are  not  to  direct  the  judgment  of  this 
Court,  as  they  proceeded  on  several  statutes,  not  enacted 
here.  The  regulations  enforce,  by  the  Canon  and  Eccle- 
siastical law,  that  a  Bishop  may,  by  his  license,  dispense 
with  the  residence  of  the  beneficer,  cannot  hold  or  avail 
in  those  cases  where  an  act  of  Parliament  interferes,  either 
enforcing  or  derogating  from  them  ;  the  ecclesiastical 
Court  cannot  hold  connusance  of,  because  all  construc- 
tions on  those  statutes  are  exclusively  to  be  made  by  the 
Kings  superior  Court.  The  Surrogate  sat  as  the  repre- 
sentative of  the  Bishop,  and  would  consequently  obey  the 
Bishop's  certificate.  The  affidavit  accounting  for  his 
nonnresidence,  states  only  that  the  beneficer  was  ill ;  but 
does  not  say  what  disorder,  or  how  long.  Where  want 
of  jurisdiction  appears  on  the  face  of  the  proceedings, 
prohibition  may  be  applied  for  at  any  time,  though  defi- 
nitive sentence  has  been  given  in  the  Courts  of  Appeal, 
even  in  the  Courts  of  Delegates ;  because,  in  all  the  pro-  ; 
ceedings,  as  in  the  case  of  subtraction  of  tithes,  if  the 
Court  should  go  to  determine  whether  it  was  a  good 
custom,  or  not,  &c.  a  prohibition  would  instantly  issue. 
The  appeal  lies  from  that  Court  to  the  metropolitan 
Court  in  Cashel,  and  from  thence  to  the  Court  of  Dele- 
gates. S  G.  3,  ch.  21,  sect.  2,  directs,  1st,  That  the  tithes 
ahall  be  set  out,  and  delivered  to  the  person  entitled,  or 
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Ids  known  agent  or  proctor.  2dly,  Directs  a  notice  to 
be  given  to  the  parson.  Sdly,  Directs,  in  case  the  par- 
son does  not  reside  in  said  parish,  a  remedy  there  de- 
scribed for  the  giving  notice.  By  7  Geo.  3.  in  case  the 
title  be  controverted,  a  plea  shall  be  verified  by  affidavit. 
35  G.  3,  More  and  Foly,  party  jpromovant,  in  ecclesiasti- 
cal Court,  the  question  there  was,  whether  lease,  or  no 
lease,  belonged  tp  the  pourt  to  decide.  Before  these 
statutes,  in  cases  for  suing  for  tithes,  in  order  to  delay 
payment,  they  used  tp  state,  that,  whether  they  were  due 
or  not,  yet  hp  not  being  Rector,  was  not  entitled  tp  them9 
nor  of  course  his  lessee,  and  then  they  were  forced  to  go 
at  great  length  to  plenary  justice.  This  Act  remedies 
this,  and  says,  that  on  such  a  statement  being  made,  the 
Court  shall,  piva  voce,  inquire  summarily  whether  he  was 
not  reputed  incumbent;  if  he  was,  that  should  be  suffi- 
cient -,  and  35  G.  3,  extends  the  same  to  incumbent's  les- 
sees, and  does  not  interfere  at  all  with  the  Act  of  Car.  1 , 
rendering  residence  of  incumbent  necessary. 

Judge  Ckamberlaine. — I  drew  that  act  at  the  desire  of 
the  Archbishop  of  Tuam,  and  that  which  you  have 
stated  was  the  object  of  ijt. 

Mr.  Fletcher. — From  an  interlocutory  order  there  may 
instantly  be  an  appeal ;  it  is  called,  in  the  civil  law,  re- 
moving a  grievance ;  an  appeal  was  brought  to  prevent 
the  ecclesiastical  sentence  taking  place. 

Counsel  for  Cronan  argued — A  citation  issued  out  of 

the  consistorial  Court  of 1 for  the  subtraction 

of  tithes,  at  the  suit  of  William  Cronan,  23d  October, 
1799,  before  the  Vicar  General ;  on  the  part  of  the  pro- 
movant,  a  witness  proved  a  lease  from  the  Rector  of 
Hinde  to  Cronan.  The  inferior  Court  gave  its  opinion 
on  the  Stat.  10  &  11  Car.  I.  making  leases  continue 
only  so  long  as  the  Rector  resides,  there  was  an  appeal 
from  this  decree  to  the  Court  of  Cashel,  and  confirmed* 


On  the  51st  January,  1800,  the  conditional  order  for 
the  prohibition  was  made ;  they  lay  by  the  whole  of  the 
Michaelmas  Term,  without  even  applying  to  this  Court, 
There  are  cases  to  shew  that  the  proper  remedy  for  the 
oppugnant  below  to  oppose  the  decision  given,  was  by 
appeal,  not  by  prohibition  \  originally,  the  ecclesiastical 
Courts  had  connusance,  nay,  exclusive  connusance,  of  the 
cause*  Subtraction  of  tithes,  where  the  tithes  are  with- 
held by  the  proprietor,  by  the  Stat.  13  Edw.  I.  circum- 
specte  agatis.  2  Inst.  487,  2  &  3  Edw.  6,  in  England, 
gives  jurisdiction  to  the  Temporal  courts,  and  treble 
damages ;  no  similar  one  here  in  Ireland.  2  Bl.  Com, 
At  common  law,  the  ecclesiastical  Courts  had  connusance 
till  said  statute  of  Edward,  ousted  them,  12  Coke,  65d 
where  a  temporal  matter  comes  in  collaterally,  the  eccle- 
siastical Judge  shall  decide  on  it.  The  Canon  and  Civil 
Law  requires  two  witnesses  to  a  deed ;  the  Common  L^w* 
but  one.  There  the  Court  will  grant  a  prohibition  to 
inquire  of  it.  So,  if  the  defendant  has  a  defence  at 
Common  Law,  which  the  ecclesiastical  Court  will  not  ad- 
mit, acting  under  the  Canon  and  Civil  law,  the  Court 
will  prohibit  them  to  inquire  into  the  case.  12  Coke? 
causes  partly  ecclesiastical  and  part  temporal,  shall  be 
tried  in  the  Temporal  courts.  JBob.  13,  Brulgemas's 
case.  1  Eoll.  12,  Freeman's  Report,  290.  2  Rol.  Am% 
308,  (22J  Levy  v.  Levy,  The  defendant  to  a  suit  for 
tithes,  in  the  spiritual  Court,  pleaded  a  lease  from  the 
plaintiff,  who  replies  that  he  was  absent  above  eighty 
<Iays0  wjbich  rendered  the  lease  void,  by  the  statute  of 
Car.  I.  The  Court  refused  a  prohibition,  for  the  consi^ 
deration  of  the  statute  was  only  incidental,  ;&c  Vaugh* 
304,  was  a  case  on  a  marriage  within  the  levitical  de- 
grees. 1  Bl.  Rep.  476.  4  Term  Rep.  396.  Lord  Cam- 
den v.  Home,  in  error.  There,  on  solemn  argument,  it 
was  decided  that  prior  and  incidental  questions  belong  t© 
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the  Courts*  who  have  jurisdiction  of  the  original  causey 
and  so  exclusively,  that  they  shall  have  the  construction  of 
the  prize  Acts  of  Parliament  j  and  though  they  should 
construe  them  differently  from  what  a  Court  of  law  would, 
yet  no  prohibition  shall  go.  Rol.  Abr.  303.  If  an  eccle- 
siastical Court  assess  costs  for  obtaining  a  prohibition,  a 
prohibition  shall  go.  2  H.  Bl.  583,  2  Lev.  64.  Spiri- 
tual Court  may  proceed  upon  an  act,  or  other  temporal 
matter,  incident,  as  long  as  they  proceed  according  to 
the  rules  of  the  Common  law.  Cowp.  422,  prohibition 
denied  after  sentence,  where  the  defendant  below  had  set 
up  several  customs  respecting  tithes,  but  had  submitted 
to  trial.  If,  however,  it  appeared  on  the  face  of  the 
proceedings,  that  the  Court  had  no  jurisdiction,  it  would 
be  granted  after.  All  these  cases  were  cited  to  establish 
the  principle,  that,  when  the  ecclesiastical  Court  exercise 
its  judgment  upon  the  statute  or  common  Law,  arising 
in  a  cause  triable  at  the  civil  Law,  &c.  the  Court  will 
not  grant  prohibition. 

Mr.  Quin,  contra. — This  was  a  suit  instituted  by  Cro- 
nan,  a  tithe-farmer,  on  a  lease  of  Hinde,  the  rector. 
The  3  Geo.  3,  c.  25,  first  provides,  that  in  cases  where 
the  incumbency  is  not  disputed,  the  Court  shall  proceed 
to  judge  summarily  under  that  Act ;  he  must  clearly 
proceed  according  to  the  common  Law  of  G.  3.  7  &  35 
G.  3.  extends  this  to  impropriators  and  incumbents,  and 
their  lessees,  namely,  that  where  the  incumbency  is  dis- 
puted, there  shall  be  a  summary  investigation.  There 
are  three  general  grounds  of  prohibition  :  1st,  Where  the 
Court  below  hath  no  jurisdiction.  2dly,  If  in  the  pro- 
gress of  its  proceedings  there  be  an  excess  of  jurisdiction. 
3dly,  Whenever  the  Court  below,  in  a  matter  that  it  has 
originally  jurisdiction,  proceed  in  a  matter  collateral,  but 
issuing  out  of  that  in  a  way  contravening  the  law  of  the 
land,  (as  in  the  case  in  Cowpcr,  ul  supra  where  forty 
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years  make  a  modus  in  the  ecclesiastical  Law,  ctihtr&ry 
to  the  common  Law,  and  prohibition  thereon,i2  Mallory'g 
Entries^  380)  the  two  first  kinds  of  prohibition  are  rerrie- 
dial;  the  third  is  a  kind  of  remedial  writ,  when  the  Judge 
below  does  hot  act  according  to  the  common  Law,  (Sid» 
89,)  Butler  v.  Yatcman,  Court  ecclesiastical  cannot  hold 
fcbrinusance  of  a  cause  wherein  the  bounds  of  a  parish  are 
to  be  tried  ;  though  tHey  may  where  the  limits  of  a  ville 
come  in  question;  for  villes  are  an  ecclesiastical  division, 
parishes  are  by  act  of  Parliament.    2  Lev.  64,  The  eccle- 
siastical  Judge  can  only  judge  of  temporal  incidental  mat- 
ters, according  to  the  common  Law.    1  Molloy,  45 1,  Hare 
t;.  Napier.    4  But*.  1944,  prohibition  ex  debito,  in  case  the 
Court  of  Admiralty  decides  contrary  to  act  of  Parliament. 
Burner  it.  Atkins;    1  H.  B.  C.  164.     1  T  R.  552,  Darly 
v.  Cosgrave,  a  fAodUs  pleaded.    Prohibition  granted  to  the 
Court  that  his  ho  jurisdiction ;  though,  after  appeal  and 
costs  awarded,  if  the  party  applies  before  sentence,  it  is 
time  enough  for  a  prohibition.     Bunbury,  211,    5  But. 
2,  722,  Action  for  non-residence,  held  that  the  parson 
iriiisi  reside  in  the  parsonage  house,  if  one ;  if  not*  in, 
the  parish.     An  impossibility  will  excuse  riot  residing  in 
the  parsonage  house  ;  but  then,  lie  must  reside  as  nea^r 
it  as  possible.     Cdwp.  429,   The  want  of  a  parsdnage- 
liouse,   is  no  excuse  for  the  incumbent's  residing  but  of 
the  parish.     2  Terni   Rep.  Doe  i)<  Barber,  a  lease  by 
deed,  or  parol,  of  the  rectory-house,  by  the  rector,  is 
void  by  his  non-residence  for  eighty  days,   of  which  a 
stranger  may  take  advantage  ;  so  that  his  lessee  cannot 
maintain  ejectment  against  a  stranger,  who  enters  with- 
out any  title  whatever. 

Court — Were  of  opinion  that  the  prohibition  should 
issue  y  thinking,  as  Doctor  Browne,  who  had  argued  the 
case  with  great  ingenuity,  that  the  10  &  11  Ca.  l9  re- 
quired an  actual  residence  of  the  rectory  and  that  he 


should  not  be  absent  for  eighty  days  j  and  that  the  eccle- 
siastical Court,  by  deciding  the  lease  to  be  good,  hot- 
withstanding  the  act  tif  Parliament  had  decreed  contrary 
to  the  law  of  the  land  ;  and  a  prohibition  wentj  the  li- 
cense of  the  Bishop  not  dispensing  with  it. 


KING'S   BENCH, 


The  Kins:  versus  Led  Well  and  Prior* 

JL  HIS  was  an  information,  filed  ex  officio,  by  the  At-  king's  Bench 
torney  General,   against   the   prisoners,   for   sending  a  fol^nsStSg** 
message  to  Colonel  Deering,  for  provoking  him  to  fight  witness  (or  the 
a  duel,  and  to  a  breach  of  the  peace,  cVc.     Mr.  Ledwell  information 
had  conceived  himself  Very  ill  treated  by  Colonel  Deer-     Handwriting 

.,    .         ......  it        •  *•    t      i  °f  defendant 

ing,  and  in  consequence  thereof,  had  sent   a  message  proved  by  one 
to  him  by  Mr.  I'homas  Prior;  and  Colonel  Deering,  Smwriteabout 
instead  of  meeting  him,  applied  to  the  Crown  officers  bu°wh3o  formed. 
ifor  protection,  &c  who  filed  an  information  against  Led-  ^s  opinion  of 

1  °  its  being  his, 

well  and  Prior.     Mr.  Ledwell,  irritated  by  this,  insulted,  more  from  hav- 

ing  received 

abused,  kicked,  &c.  Colonel  Deering,  as  he  was  walking  letters  from 
the  streets.     Colonel   Deering  applied   to  the  Court  of  a  recollection  of 
King's  Bench  for  an  attachment   against   Mr.  Ledwell,  inlg;  nor  would  \ 
For  insulting  him,  a  witness  for  the  Crown  ;   which  was  upo^h^po^  | 
accordingly  granted.     The  information  came  on  to  be  tiv?,y,to  swJ?.ar 

©  "    °  to  it,  trom  ni$ 

tried  at  the  bar  of  the  Court ;  and  the  only  thing  worth  knowledge  or 

*'  °  recollection. 

remarking  was,  that   the  Court  ruled   that  the  hand-  'twas  from* 

comparison  of 
handwriting  he 
formed  his  opinion.  The  witness  for  the  Crown,  in  explanation  of  a  question  put  to  him, on 
his  cross-examination,  read  in  evidence  letters  to  him  from  a  Mr.  Archer.  The  defendant! 
were  not  allowed  to  read  Mr.  Archer's  letters  to  them.  Motion,  on  arrest  of  judgment, 
that  where  thrre  are  two  defendants  to  the  information  ;  that  there  are  several  counts  in  the 
information  applying  to  each  defendant,  and  several  pleas  of  not  guilty;  and  the  award  of 
the  v-nire  is  several,  the  venire  itself  is  joint;  there  was  no  judgment  given  by  the  Court;; 
the  preventer  dying.  It  was  further  objected  to  the  process  that  it  was  discontinued  by  the; 
two  venires  being  dated  two  days  before  the  return  of  the  other.  rl  he  several  cases  relative j 
to  venire,  Ac.  cited  by  Mr.  Standish  O'Grady,  afterwards  Chief  Baron,  in  his  motion  for 
arrest  of  judgment,  pa^e 
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writing  of  Mr.  Led  well,  sufficiently  proved  by  a  maii 
tvho  had  seen  him  write  once  or  twice,  about  two  or 
three  years  ago,  but  who  declared  that  he  had  formed 
his  opinion  of  its  being  his  handwriting,  more  from  a 
comparison  of  it  with  letters  he  had  received  from  him, 
than  from  a  recollection  of  what  he  had  seen  him  write* 
Or  knowledge  of  it  5  and  he  would  not  swear  it  was  his* 
from  his  knoAvledge  of  it*  or  recollection,  of  it.  Colonel 
Deeringi  in  giving  evidence  for  the  Crown,  in  explana- 
tion of  a  Question  on  the  cross-examination,  read  some 
letters  from  a  Mr.  Archer  *•  the  defendant  wished  to  give 
in  evidence  a  letter  from  the  same  Archer  to  Colonel 
Ledwell ;  it  was  objected  to,  and  not  read.  The  jury 
found  them  both  guilty  ;  they  were  suffered  to  stand  out 
on  their  recognizance.  The  cause  being  called  on  un- 
expectedly by  the  Court,  they  not  appearing*  their  re- 
cognizance  was  estreated ;  however,  on  the  motion  of 
Mr.  M'Nally,  the  Court  respited  them,  it  appearing  it 
was  only  through  mistake  they  had  not  appeared. 

Mr.  O Grady  moved  to  arrest  the  judgment.  It  was, 
he  observed,  an  information  filed  by  the  Attorney  Ge- 
neral for  sending  a  message  to  Colonel  Deering  to  fight* 
There  were  several  counts  applying  to  the  different  de- 
fendants, to  which  different  pleas  had  been  put  in  5  each 
pleading  not  guilty,  by  separate  attorneys ;  his  objections 
were  not  to  the  indictment,  or  information,  but  to  the 
process,  and  appearance  on  the  record.  A  venire  facias 
was  awarded  to  try  the  issue  ;  if  the  venire  really  issued 
differs  from  the  record,  it  is  fatal.  2  Hawkins*  425, 
sect.  97,  it  is  fatal  to  omit  the  issue.  In  page  428,  sect* 
109,  any  variance  in  juror's  names  fatal,  Clerke  v.  Gierke. 
2  Cro.  Eliz.  622*  in  ejectment,  the  variance  was  for  tres- 
passes *,  without  the  ejectment,  not  amenable  ;  it  is  a  dis* 
continuance.  2  Cro.  Eliz.  253,  Cottingham  v.  Griffith 
and  Snow,  if  the  venire  and  distringas  differ  from  the 
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issue,  it  is  error,  and  cannot  be  amended.  12  Mo<J. 
653,  654>,  Glebe  ».  Rolle,  in  ejectment  against  two,  a 
joint  plea  and  venire,  there  may  be  a  retraxit  as  to  one; 
where  several  join  in  a  plea,  there  is  but  one  venire-,  if 
they  sever,  there  must  be  several  venires.  Cro.  Car.  243, 
Walsh  v.  Bishop,  in  trespass  against  two  several  please 
joint  verdict  for  plaintiff,  with  several  damages,  the  plain- 
tiff may  enter  a  nolle  prosequi ,  as  to  one.  Now,  here,  by 
the  verdict  being  joint,  that  was  precluded ;  wherever 
the  pleas  are  general,  there  ought  the  venire  to  be  several 
also.  Where  there  is  a  joint  plea,  there  should  be  a  joint 
venire.  It  is  necessary,  also,  that  the  venire  should  dis- 
tinctly state  the  point  of  the  issue.  Palmer's  Reports, 
330,  Young's  case,  the  penire  was  ad  triandum  quosdam 
exitus  ;  it  was  quashed,  because  the  point  of  the  issue 
ought  to  be  particularly  contained  in  the  writ.  The 
return  of  the  Sheriff  ought  to  be  conformable  to  the 
writ.  Winch.  Set.  73,  Winner  and  Cottel,  at  the  suit 
of  William  Thurs  and  Cottel,  join  in  an  obligation  j  a 
venire  issued,  and  the  return  varying  from  it,  in  the  name 
of  one  of  the  joint  obligees,  was  held  bad.  Let  us  see 
how  the  present  case  is,  as  to  those  points.  Here  the 
two  defendants  sever  ;  in  their  plea  of  not  guilty  the 
award  of  the  venire  is  right ;  for  it  is  wherefore  to  try 
the  issues  aforesaid,  the  Sheriff,  &c.  But,  the  venire  is 
to  consider,  or  try  if  the  said  Thomas  Prior  and  Led- 
well  are  guilty  of  certain  offences,  whereof  they  stand 
charged  by  a  criminal  information  filed  against  them  by 
the  said  Attorney  General.  Now,  there  the  venire  is 
joint,  though  both  the  pleas  and  the  award  of  the  venire 
#re  several.  Now,  the  return  again  varies  from  the 
venire,  for  it  is  the  jury  try  the  issues  aforesaid ;  so 
that  it  is  several,  though  the  venire  is  joint,  contrary  to 
the  case  of  Wise  and  Cottel,  in  Winch.  Another  ob- 
jection he  took  to  the  indictment  or  information  was, 
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ihat  the  process  was  not  regularly  continued*     The  2d 
process  is  dated  as  issued  two  days  before  the  return  of 
the  former:  The  Sheriff  is,   &c.  on   Friday  next  after 
the  Morrow  of  the  Purification  of  the  Virgin  Mary,  &c. 
Now,  this  would  fall    on   the   7th    February,    1800,  on 
which  day,    the  Sheriif  not   returning  the  writ,  a  new 
venire  ought  to  have  been  continued  •,  \yhereas  the  2d 
venire  bore  date  the  5th  February,    two  day?  before  the 
return  of  the  last ;  it  is,  therefore,  Let  a  jury  come  on 
the,  &c.  and  the  award  dated  the  8th  February.    2  Haw. 
423,  sect.  89,  every  suit,  and  every  process,  &c.   in  $ 
civil  or  criminal  suit,   ought  to  be  regularly  continued, 
otherwise  it  is  error.     |\  4*25,  sect.  100,   if  the  second 
process  is  not  tested  the  same  day  of  fhe  return  of  the 
former,  it  is  error.     2  Lord    Raym.   1065,  Regina  v. 
Tuchin,  the  distringas  jurat  ores  was  tested  on  the  day 
following  the  return  day  of  the  venire  facias  ;  the  pro- 
ceedings were  discontinued,  and  not  amenable.     This 
case  is  also  reported  in  1  Salk.  51,  all  process  must  be 
regularly  continued  and   awarded  on  the  day  of  the  re- 
turn of  the  first.     Gro.  Eliz.  against   Brady,  date 

of  writ  is   considered  as  the   day  of  issuing  the  writ. 
Yelverton,  64,  Nevil  v.  Bales,  the  venire  bore  date  after 
its  return,  and  the  distringas  was  tested  the  same  day 
with    the   venire,   and   it  was  allowed   to  be   amended. 
Comyn's  Digest,   title  Inquest,  Letter  G,  want  of,  or  a 
wrong  teste  can  never  be  amended.     Yelv.  204?  Brady  w. 
Banks,  Appearance  of  the  defendant  will  not  cure  a  dis- 
continuance.    No  time  must  intervene  in  an  appeal  be- 
tween the  return  of  the  writ  and  issuing  of  the  capias  j 
aor  between  the  return  of  the  capias  and  the  issuing  of 
the  exigent.    If  any  time  intervene  between  the  return  of 
any  of  them  and  the  award  of  the  other,  the  appeal  is 
discontinued  \  for  it  is  a  laches  in  the  plaintiff  in  suing 
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the  mesne  process,  and  skipping  or  pssing  by  some  days. 
1  Richardson,  330.  Colonel  Deering  dying,  no  judg- 
ment was  pronounced. 

John  Cuthbert  versus  . 


R.  Ball  moved  to  set  aside  the  nonsuit  in  that     jn  ejectment 
cause.    The  father  claiming  under  a  lease,  makes  a  Will  Jhe  piaS^  and 
in  favor  of  lessor  of  plaintiff,  the  younger  son;  the  eldest  ^fawmmon 
son  enters;  plaintiff  not  prepared  to  prove  their  common  pfejJtJffVnon- 
title  to  the  lease  of  the  father,  after  various  preparations  ?ui.ted  f°,r  not 

*■      *  being  able  to 

for  trial  thev  entered  into  a  compromise  to  pay  debts,  vro^e  the  com- 
■?  .  mon  titter ttl3 

&c, ;  the  elder  refused  to  comply ;  a  trial  took  place,  Court  will  set 

.  aside  the  non* 

when  the   plaintiff  was  nonsuited,   not  being   able  to  suit. 
prove  their  common  title  to  the  lease,  &c; 
Nonsuit  set  aside. 


M. 


Wingfield  versus  Toole. 


OTION  to  set  aside  a  verdict.     It  was  an  action,     Assumpsit  for 
with  all  the  money  counts,  for  the  use  and  occupation  uationd  °ver- 
of  lands.    There  were  two  actions  pending ;  one,  an  as-  ^Jaintiff  set 
sumpsit,  for  the  use  and  occupation  of  certain  lands,  &c.  aside  because 
the  other  was  a  replevin  cause.     In  the  assumpsit,  one  ta^  off  thj? , 

1  ■*  evidence  of  de- 

BaiJy  was  a   material  witness  for  the   defendant ;    he  fendant's  wit- 
nesses, who 
also  was  bail  in  the  replevin  cause,  which  depended  on  were  bail  in  a 

v  •  i  •».  replevin,  the 

the  same  point ;  so  that,  m  fact,   he  was  discharging  plaintiff  had 
himself     The  plaintiff,  to  take  off  his  testimony,  served  declarations  in 
notice  to  consolidate  both  actions  into  the  assumpsit ;  so  r^evta^mo 
that  thereby  he  became,  in  fact,  bail  also   in  the   as-  onei 
sumpsit.     It  was  moved  to  set  aside  the  verdict  had  for 
the  plaintiff  on  these  grounds. 
Verdict  set  aside. 

4  R 
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Sheriff  was 
attached  for 
striking  an  of- 
ficer of  the 
Court,  the  tip- 
staff. 

It  is  the  duty 
of  the  tipstaff 
to  keep  a  per- 
son attached 
in  custody,  and 
his  letting  him 
out  on  a  bail 
bond,  is  a  mere 
matter  of  fa- 
vour. 

Application 
to  restrain  the 
tipstaff  from 
taking  execution 
on  the  bail  bond 
for  his  fees. 
The  matter  was 
compromised. 
Tipstaff  brought 
a  custodiam  in 
the  Exchequer 
on  bail  bonds, 
given  in  an  at 
tachment,  and 
he  extended  the 
l^nds  of  the 
conusee.    The 
conusee  filed  a 
bill  for  an  in- 
junction. 


Mauncil  versus  Malony. 

-JMLOTION,  on  behalf  of  a  Mr.  Macnamara,  for  a 
rule  that  the  tipstaff  do  not  proceed  to  sue  execution  on 
the  bonds  given  to  him  by  Macnamara,  on  attachments. 
A  fieri  facias  sued  out  against  Mr.  Macnamara,  High 
Sheriff  of  the  county  of  Clare ;  an  attachment  had 
then  been  issued  against  him  for  striking  an  officer  of 
this  Court;  and  on  this  attachment  he  had  given  the 
bail  bonds.  The  Court  ordered  Mr.  Macnamara  to 
appear  in  custody  at  the  bar  ;  they  said  the  tipstaff  was 
bound  to  arrest,  and  keep  him  in  custody,  but,  in  mercy 
to  the  prisoners,  let  them  out  on  bails  to  appear  in  court. 
The  tipstaff  stated  that  he  had  him  not  in  custody  on 
said  bond  ;  but  he  might  be  taken  again,  and  have  in- 
terrogatories put  to  him*  In  the  case  of  Sir  William 
Godfrey,  Sheriff  for  Kerry,  he  was  attached,  and  gave 
bail  bonds ;  the  officer  brought  a  custodiam  on  them  in 
the  Exchequer,  and  extended  his  lands  \  Sir  William 
Godfrey,  thereon,  brought  his  bill  for  an  injunction, 
which  remains  undecided.  This  business  was  afterwards 
compromised,  the  officer  taking  less  than  his  due. 


Martin  John  FarrelL  versus  James  Gres% 
In  prohibition, 

JL  HIS  was  a  demurrer  to  a  declaration  in  prohibit 
lion.  The  libel  stated  several  articles:  1st,  That  by 
the  canons,  ecclesiastical  constitution,  and  laws  of  this 
kingdom,  no  one  shall  teach  or  instruct  children,  either 

They  cannot  be  ° 

kept  without  his 

license*  he  must  not  refuse,  or  revoke  this  license,  without  cause;  if  he  does,  the  Court  of 

King's  Bench  will  grant  a  mandamus  to  compel  him.    This  does  not  extend  to  Catholics ; 

«hey  are  exempted  from  his  jurisdiction  by  act  of  parliament;  and  if  they  are  libelled  for,  in 

the  Bishop's  Court,  for  keeping  one,  the  Court  of  King's  Bench  will  grant  a  prohibition. 


The  bishop 
has  jurisdiction 
over  all  the 
schools  in  his 
diocese,  kept  by 
Protestants. 


in  a  public  school,  or  a  private  house,  unless  he  has 
obtained  a  license  to  do  so,  under  the  hand  and  seal  of 
the  Bishop  of  the  diocese,  or  Ordinary  of  the  place. 
2d,  That  he  had  been  amoved  and  expelled  from  Tri- 
nity College,  Dublin,  by  the  visitors,  for  being  con- 
cerned in  treasonable  practices ;  and  that  therefore  no 
license  was  granted  him.  3d,  That  he  did,  neverthe- 
less, though  he  had  no  license,  advertise  for  scholars,  in 
the  public  papers  of  Cork.  4th,  That,  therefore,  he  is 
liable  to  be  punished.  >5th,  Charges  the  times,  &c.  and 
expresses  the  determination  to  punish  him ;  and  they 
prohibit  him  from  keeping  school.  A  prohibition  was 
applied  for,  and  granted  by  the  Court  of  King's  Bench, 
on  the  ground  that  the  Bishop  had  no  jurisdiction  over 
the  schoolmaster,  who  was  a  Catholic,  and  that  no  li- 
cense was  necessary.  They  declared,  in  prohibition, 
and  to  it  there  was  a  general  demurrer  put  in,  and  it 
now  came  to  be  argued.  The  first  question  made,  in 
support  of  the  demurrer,  was,  fcow  far  the  Canon  law 
is  of  force  and  binding  in  this  kingdom.  In  1603,  when 
James  ascended  the  throne,  he  ealjed  a  convocation, 
who  adopted  those  canons  known  by  the  name  of  the 
Canons  of  1603.  Jt  was  much  litigated  how  far  these 
#  ere  in  force  in  respect  of  the  laity.  James  gave  consent 
to  those  canons.  Pne  of  them  gave  the  Bishop  autho- 
rity over  all  the  schoolmasters  in  his  diocese.  This  was 
one  of  the  ancient  canons  introduced  into  England  at  the 
same  time  with  Christianity  itself.  Hence,  keeping  of 
schools  became  matter  of  ecclesiastical  jurisdiction  and 
cognizance  ;  and  consequently  the  Bishop  was  well  jus- 
tified in  entertaining  the  cause. 

Mr.  Attorney  General^  on  the  same  side,  in  support 
of  the  demurrer.  The  Bishop  endeavoured  to  intimi- 
date him  from  keeping  a  school,  because  he  had  no  li- 
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cense  |  because  he  had  advertised  for  scholars  ;  because 
he  had  been  expelled  out  of  College  for  treasonable  prac- 
tices.    The  plaintiff  says  the  Bishop  has  no  right  to  in- 
terfere with  him,  for  he  is  exempt  from  his  jurisdiction, 
being  a  Catholic.     There  was  a  general  statute,  render- 
ing license  necessary  ;    secondly,  a  statute,  abolishing 
that  statute,  so  far  as  to  prevent  its  operation  upon  Ca- 
tholics.   To  these  principles  in  the  declaration  there  was 
&  general  demurrer.     An  ecclesiastical  Court  has  no  ju- 
risdiction over  a  layman.     The  canons  recognized  in  the 
Convocation  of  1603  are  binding  only  on  the  clergy,  say 
they  ;  and  here  the  plaintiff  is  a  layman  ;  so  that  their 
canons  cannot  affect  him.     To  this  I  answer,  that  the 
canon  law  now  stands  on  the  common  law,  and  is  recog- 
nized in  various  statutes.     Many  new  canons  were  intro- 
duced in  1603,  but  many  of  them  were  only  declarations 
of  the  common  law.     The  canon   law,  says  my  Lord 
Coke,  in  Prandy's  case,  is  divided  into  two  classes  ;  first, 
such  canons  as  are  recognized  by  the  common  law :  se- 
veral of  the  canons  are  only  declaratory  of  the  common 
law.     This  doctrine   is   established    by  my  Lord  Hard- 
wicke,  at  that  time  Chief  Justice  of  the  Court  of  King's 
Bench,  reported  in  2  Atkins,  650,  and  in  2  Str.  1056, 
in  the  celebrated  case  of  Middleton  and  Wife  ».  Croft. 
That  was,  a  prohibition  granted  to  the  Bishop's  Court, 
where  there  were  proceedings  against  the  plaintiff  for  a 
clandestine  marriage  without  a  license,  on  the  ground 
that  it  was  a  temporal  offence,  for  which,  by  act  of  Par- 
liament,  the  husband  was  to  forfeit  £  10.     Lord  f  Jard- 
wicke  there  said,  that  canon  law  was  only  declaratory  of 
the  common  law,  and,  as  such,  was  the  law  of  the  land. 
It  now  only  remains  for  me   to  shew  that  the  canon  in 
question,  giving  the    Bishop  authority  over  the  schools 
in  the  diocese,  is  also  only  declaratory  of  the  common 
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law,  and  that  by  the  common  law  no  one  <  can-  keep  a 
school  without  the  license  of  the  Ordinary.  Christianity, 
on  its  introduction  into  any  State,  found  it  necessary  to 
establish  certain  rules  for  its  support;  and  these  rules 
were  adopted  in  every  State,  as  far  as  possible* 
consistent  with  the  established  government  of  the 
country  into  which  it  had  crept.  Ough  ton's  Jurisdic- 
tion, 1332,  License  from  the  Archbishop  of  York  to 
keep  a  grammar-school \  in  one  case,  cited  in  Atkins, 
there  is  mention  of  a  grammar-school.  4  Jac.  I,  c.  7, 
gives  power  to  nominate  schoolmasters,  saving  the  rights 
of  the  common  law  and  ecclesiastical  rules.  1  P.  W. 
29,  Cox's  case.  Cox,  the  plaintiff,  was  libelled  for 
keeping  a  school,  without  license  from  the  Bishop  ;  he 
applied  for  a  prohibition  ;  Lord  Hardwicke  let  the  pro- 
hibition go  as  to  all  but  grammar-schools,  stating,  that 
the  ancient  jurisdiction  thereof  was  in  the  Bishop,  &c. 
6  T.  R.  490>  Rex  w.  Archbishop  of  York ;  this  was  a, 
mandamus  to  the  Archbishop  of  York,  commanding  him 
to  license  the  Rev.  R.  Withwell,  clerk,  to  a  grammar- 
school,  &c.  The  Archbishop  returned,  that  he  sus- 
pended the  license  till  the  party  would  submit  himself  to 
be  examined  touching  his  sufficiency  in  learning.  It 
was  held  a  good  return ;  for  the  Archbishop  has  a  right, 
and  is  bound  to  examine  into  the  morals,  learning,  &c* 

of  the  schoolmaster,     2    Str.  Burshwork  v.  - , 

school  only  means  grammar-school.  Now,  though  he 
is  exempt  from  the  operation  of  the  act  of  Parliament, 
as  being  a  Catholic,  yet  these  cases  shew  that  he  is  under 
the  jurisdiction  of  the  Bishop  at  common  law. 

Mr.  0JConnellf  contray  acknowledged  that  schools 
were  of  ecclesiastical  cognizance  ;  that  no  man  could 
keep  a  grammar-school  without  a  license  from  the 
Bishop,  unless  he  was  a  Catholic  ;  that  this  power  of 
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licensing  consequently  included  the  power  of  withdrawn 
ing  it;  the  only  jurisdiction  he  had  over  them,  was  that 
of  licensing  them.  Doctor  Gibbon's  Code,  title  49> 
states  the  origin,  progress,  and  present  state  of  the  ec- 
clesiastical  jurisdiction  to  have  commenced  from  the  ob- 
ligation the  Bishop  was  under  of  keeping  schools  for  the 
education  of  children.  2  Keb.  538,  544,  Real  &  Rial, 
prohibition  moved  for,  and  granted,  to  the  Bishop,  for 
a  suit  in  the  ecclesiastical  Court,  for  keeping  a  school ; 
for  the  schoolmaster  has  a  freehold  therein.  The  revo- 
cation of  the  license  is  equal  to  the  inhibition  to  keep  it. 
Ailiff  Paragon,  Corvirtus*  354.  The  case  in  the  6th 
T.  R.  was  on  a  question  whether  the  Archbishop  was 
merely  ministerial  or  judicial  ;  and  the  determination  of 
the  Court  was,  that  it  was  a  judicial  act.  This  is  a  libel, 
not  for  keeping  a  grammar-school,  but  keeping  school 
generally.  32  Geo.  3,  sect.  8,  has  taken  away  that  au- 
thority, as  to  grammar-schools  ;  17  and  18  Car.  2,  sect. 
6  and  7,  was  the  first  statute  that  was  made  on  the  sub- 
ject 5  it  enacted  that  schoolmasters,  &c.  should  subscribe 
the  declaration  of  uniformity*  and  take  the  oaths  of  alle- 
giance and  supremacy.  The  21  and  22  Geo.  3,  allows 
them  (the  Catholics)  to  keep  school,  upon  obtaining  li- 
cense ;  32  G.  3  allows  them  to  do  so  without  a  license, 
rendering  that  license  unnecessary.  If,  tjaen,  ike  Bishop 
pretends  jurisdiction  to  punish  them,  this  statute  has  no 
operation  at  all.  32  Geo,  3,  English,  dj.  13,  expressly 
provides  that  the  Catholics,  taking  the  oaths,  &c.  shall 
not  be  prosecuted.  The  first  article  states,  this  is  a  suit 
not  grounded  on  the  power  of  inhibition,  but  on  the 
penalty  and  punishment  for  keeping  a  school  without 
a  license.  The  second  article,  that  he  was  expelled 
from  the  College  of  Dublin  for  rebellion ;  and  that 
therefore  he  did   not  give  a  license.      What   is  this 


675 

but  punishing  him  for  high  treason  ?  The  third  is  for 
putting  an  advertisement  in  the  Cork  papers.  This 
must  depend  on  the  first ;  for,  if  he  was  entitled  to  keep 
school,  he  was  entitled  to  advertise  for  scholars.  The 
4th  article  is  that  recapitulating  the  whole,  stating  that 
they  are  authorised  by  reason  of  the  premises,  &c  &c. 
they  are  determined  to  punish  him.  Now,  to  this  I 
answer  :  1st,  It  appears  that  there  is  no  jurisdiction  in 
the  ordinary.  2dly,  That  whatever  jurisdiction  he  has, 
it  only  extends  to  grammar  schools  ;  that  he  cannot  be 
competent  to  try  treason  ;  that  the  statute  only  gives 
them  power  of  licensing,  or  taking  it  away ;  and  that 
this  is  a  libel  for  schools  generally. 

The  Court  directed  a  trial ;  when  the  learned  Judge 
who  presided,  was  of  opinion  that  the  Bishop  had  no 
jurisdiction  over  Catholic  school-masters  ;  under  whicl/i 
decision  the  party  rested* 


T: 


Exchequer   Chamber. 


Charles  Reilly  versus 


HIS  being  the  first  day  of  Term,  the  5th  May,      Ordarof  pre- 

i       i-.      i  ^.ii  r        i        n  •  cedency  in  the 

1801,   the  Exchequer  Chamber  sat,  tor  the  first  time,  new  Court  of 
pursuant  to  the  act  of  Parliament.     It  met  in  thecham-  chamber,  "and 
ber  where  the  Court  of  Admiralty  was  to  have  sat.  There  their  proceed- 
were  seats  made  all  round,  like  a  semicircle;  at  the  head  daSy  opining?* 
of  the  room,  in  the  centre,  the  Chief  Justice  of  the  King's  WJ£  SLjJjKL 

prevent  delay. 

To  bring  a  writ  of  error  for  the  sole  purpose  of  delay,  is  contrary  to  the  oath  of  an  at- 
torney, swearing  he  will  not  delay  the  parties  ;   and  no  counsel  should  advise  it. 

Ft  appearing  to  the  Court  that  the  writ  of  error,  in  this  case,  was  brought  lor  the  sole  pur- 
pose of  delay,  the  judgment  was  afhrmed,  with  full  costs  ;  i*.  c.  with  all  the  costs  the 
defendant  in  error  had  incurred,  to  be  ascertained  by  the  defendant  in  error's  oath, 
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Bench  presided  ;  lie  sat  in  the  middle.  The  chief  Jos- 
ticeship  of  the  Common  Pleas  was  vacant  by  the  resigna- 
tion of  Lord  Carleton.  Lord  Norbury  was  afterwards 
appointed.  Judge  Kelly  and  Fox,.  2d  and  4-th  Justices  of 
the  Common  Pleas,  were  absent.  Lord  Kil  warden 
asked  the  clerk,  Mr.  Galbraith,  if  there  was  any  cause 
pending.  On  being  informed  there  was,  he  directed  it 
to  be  called  on  ;  and  asked,  whether  there  were  any 
counsel  in  the  cause  ?  When  Mr.  Darcy  appeared  for 
defendant  in  error,  he  was  desired  by  Lord  Kilwarden: 
to  state  the  case.  No  counsel,  or  attorney,  appearing 
for  the  plaintiff  in  error,  he  stated  that  this  was  a  cause 
out  of  the  Exchequer  5  that  an  action  had  been  brought 
there  on  a  bill  of  exchange,  for  the  sum  of  ^89  5s.  5d* 
Declaration  was  of  Michaelmas  Term,  1798.  There 
was  a  judgment  by  default,  and  inquiry  sped,  19th  Janu- 
ary, 18 01.  31st  January,  1801,  the  writ  of  error  was 
brought.  2  2d  May,  there  was  a  rule  to  assign  error 
or  judgment;  that  rule  was  made  absolute :  and  it  was 
now  moved  to  affirm  the  judgment,  with  exemplary 
costs. 

Lord  Kilwarden.— We  all  think  that  the  writ  of  error 
was  brought  for  the  purpose  of  delay.  It  is  with  asto- 
nishment we  find  that  this  great  Court,  which  the  Irish 
Legislature  formed  for  the  speedy  administration  of 
justice,  should  be  converted  to  a  use  directly  contrary 
to  that  intent,  for  delay.  Every  attorney,  on  being  ad- 
mitted a  member  of  that  reputable  profession,  takes  a 
solemn  oath  that  he  will  not  delay  the  parties.  No 
counsel  could  have  advised  the  bringing  this  writ  of 
error.  We  are  all  of  opinion  that  the  judgment  be  af- 
firmed ;  that  the  defendant  in  error  shall  have  all  the 
costs  he  has  been  put  to  ;  these  costs  to  be  ascertained 
by  the  oath  of  the  party.     The  officer,  in  taxing  them^ 
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*ill  understand  he  is  to  allow  all  the  costs  the  plaintiff 
may  have  sustained.  We  shall  go  into  our  chamber,  to 
consult  on  rules  for  this  new  Court  5  we  will  endeavour 
to  prevent  delay,  &c. 


Lessee  of  Macartney  versus  the  casual  Ejec- 
tor,, 

.1  LAINTIFF  had  taken  rules  and  judgment  of  the     The  plaintiff 
same  Term  that  the  ejectment  was  brought  of.     This  he  E£? aSBk? 
could  not  regularly  do,  till  the  next  Term.     He  now  tneTerm\hV* 
moved  that  he  might  be  allowed  to  vacate  his  own  rules,  tw™?rf;'k 
and  proceed  de  novo,  must  of  the 

next. 
Granted,  The  plaintiff 

having  done  so, 
he  was  allowed^ 
on  motion,  to  vacate  his  rules  and  judgment,  and  proceed  de  novo. 


L 


Knaresborough  versus  Fltzpatrick, 


lIBERTY  to  plead   double  matter,  non  assumpsit,     Hon-assamp- 
and  plaintiff's  attainder  for  felony.  Jjjji  vat&indef 

for  felony,  may 
be  pleaded  together* 


In  the  Matter  of  Strange,  an  Insolvent4 

HIS  was  a  motion  to  be  discharged,  under  the  In-  MMoSrSi&ee 
solvent  Act.     He  was  confined  in  execution  for  a  debt  a/at> is  so  u"" 

der  mesne  pro- 
cess, and  is  not 
confined  for  debt,  till  judgment,  so  as  to  be  a  debtor  in  custody,  within  the  provision  of 
the  Insolvent  Act.  Prisoner,  an  apprentice,  charged  in  execution  on  a  judgment  for  cri- 
minal conversation  with  his  master's  wife,  is  not  within  the  purview  of  the  Insolvent  Act } 
and  comes  under  the  clause  of  exemption  of  debtors  for  fraudulent  debts;  it  derives  from 
the  provisions  of  that  Act,  though  there  is  no  special  exemption  of  such  actions.  The 
exemption  in  some  of  the  Insolvent  Acts,  of  persons  so  confined,  h  ex  abundante  cavtab, 
1  he  exemption  of  fraudulent  devices  or  debts,  includes  them, 

4S 
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in  judgment,  in  an  action  of  criminal  conversation  with 
his  master's  wife.     He  was  an  apprentice. 

Judge  Doisones.— Strange  was  in  custody  previous  to 
the  SOth  May,  the  day  limited  by  the  Insolvent  Act, 
under  a  Judge's  fiat,  on  complaint  of  a  plaintiff,  in  an 
action  for  a  criminal  conversation  with  his  wife.  There 
was,  however,  no  verdict  or  judgment  till  after  the  30th 
May,  In  my  opinion  he  is  not  an  object  of  the  Act  y 
even  supposing  him  in  custody  ever  so  long,  he  is  not  a 
debtor  within  the  Act.  First,  he  was  not  a  debtor  till 
judgment,  which  was  not  till  after  the  30th  May,  the 
day  limited  by  the  Act  for  being  in  custody.  Suppose 
the  plaintiff  had  been  a  bankrupt,  could  this  debt  be 
sued  for  by  the  assignees  against  Strange  ?  Suppose 
Strange,  the  defendant  in  the  aetfon,  had  become  & 
bankrupt,  could  his  assignees  be  sued,  under  the  debty 
till  after  the  verdict  and  judgment  f  Clearly  not.  It  is 
a  humane  Act,  intended  for  the  relief  of  unfortunate 
people,  and  not  for  those  whose  crimes  or  immorality 
have  brought  them  to  that  state ;  besides,  there  is  a 
clause  in  the  Act  which  excludes  certain  persons  from 
the  benefit  of  it ;  amongst  others,  those  who  have  con- 
tracted fraudulent  debts,  not  bona  fide  honest  debts.  I 
think  it  would  be  no  extraordinary  construction,  to  ex- 
tend this  clause  to  the  present  case  5  for  surely  it  is  a 
fraud  to  seduce  his  master's  wife. 

Judge  Chamberlaine. — In  August  last  he  applied  to 
me  to  be  liberated  from  an  arrest,  under  a  fiat  granted  by 
me.  There  had  been  a  verdict  for  ^£200,  but  no  judg- 
ment ;  I  thought  him  not  in  custody  ;  he  was  detained 
under  the  mesne  process  j  there  was  no  way  of  liqui- 
dating it ;  it  differed  from  the  ©ase  of  assumpsit  for 
goods,  or  from  account  stated  ;  for  there  the  plaintiff's 
demand  is  ascertained  by  the  value  of  the  goods*  in 
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the  one  case,  and  the  balance  liquidated  is  the  demand 
in  the  other.  This  Act  does  not,  in  ray  opinion,  ex- 
tend to  debts  contracted  malum  in  se,  &c.  It  was  a 
fraudulent  device  for  him,  an  apprentice,  to  seduce  the 
wife  of  his  master,  and  is  therefore  excepted  by  that 
clause  in  the  Act. 

Judge  Day. — I  at  first  had  some  doubt,  from  the  ex- 
emption I  perceived  in  some  of  the  Insolvent  Acts,  of 
people  confined  under  judgments  for  criminal  conversa- 
tion ;  this  doubt,  however,  is  now  removed,  and  I  think 
the  exception  was  done  ex  ahundante  cautala.  I  think  the 
man  not  in  custody,  except  on  a  mesne  process,  for  the 
sum  is  different  from  that  for  which  he  is  now  confined. 
The  Legislature  did  not  intend  to  aid  the  criminal. 

Lord  Kilwarden. — I  was  not  in  court  when  the  appli- 
cation was  made.  I  think  he  ought  not  to  be  discharged. 
This  Act  has  given  relief  to  the  unfortunate;  those  who 
have  committed  fraud,  &c.  are  expressly  excluded.  I 
think  the  words  of  the  Act,  "  Fraudulent  devices,"  ex- 
tends to  this  case  ;  and  even  if  there  was  no  such  clause, 
yet  I  think  he  is  out  of  the  purview  of  it. 


KING'S    BENCH. 


Gordon  versus  Galloway,  Assignee  of 
Mercer. 

HP 

A   HE  defendant  was  sole  assignee  of  Mercer,  a  bank-     Application 

rupt ;  as  such,  he  got  possession  of  15  butts  of  Sherrv*  °y  defendant  in 

F  •  -     r         ".      *  J      trover,  to  court, 

in  the  possession  of  the  bankrupt,  but  in  reality  the  pro-  to  compel  piain- 

r  i    •      »i*-   W  ■     i  '  «n  tiff  in  trover  t0 

perty  of  the  plaintiff,  Gordon.     For  this  wjne,  Gordon  accept  their 
brought  his  action  of  trover.     The  defendant  was  now  * 
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satisfied  that  seven  butts  at  least  of  the  wine  did  belong 
to  the  plaintiff;  it  being,  however,  in  the  possession  of 
the  bankrupt  at  the  time  of  the  bankruptcy,  it  could  not 
be  delivered  until  the  property  was  investigated  by  the 
Commissioners  :  it  had  been  so,  and  it  being  now  ascer- 
tained, the  defendant  moved  that  the  plaintiff  be  obliged 
to  accept  the  seven  butts  of  wine,  or  the  money  of  it, 
and  the  costs  he  had  incurred  ;  contending  that,  as  in 
assumpsit,  you  may  bring  the  money  into  court ;  so  in 
trover  for  a  specific  thing  they  may  be  restored.  This 
action  being  now  substitute4  in  place  of  detinue,  and 
cited  3  Burr.  1303,  Fisher  V.  Ppiner.  2  Sir  W.  BL 
$02,  Winder  and  wife  v.  Butler,  where  it  is  agreed  that 
where  trover  is  brought  for  a  specific  thing,  the  value  of 
which  is  not  chargeable,  there  it  may,  on  motion,  be 
delivered  to  the  *plain tiff  Here  the  wine  has  been  im- 
proved by  the  keeping. 

Mr.  Plmkett. — They  offer  but  seven,  we  claim  fif- 
teen •,  in  assumpsit,  after  plea  pleaded,  you  cannot  lodge 
money  into  court  5  it  is  so  settled.  So  here,  after  ple^ 
pleaded,  by  a  similar  analogy,  you  cannot  offer  it  ;  be^ 
sides,  we  are  entitled  to  damages  for  the  detention. 

Court* — Refuse  this  part  of  the  motion. 

Mr.  Main,  then,  on  behalf  of  defendant,  moved  to 
postpone  the  trial  till  next  Term,  on  the  affidavit  of  the 
absence  of  a  material  witness,  in  Scotland  ;  he  had  been 
clerk  to  Mercer. 

Mr.  Jog  objected,  as  the  affidavit  did  not  state  they 
had  sought  for  hirn  ;  however*  tjiey  would  agree  to  it,  if 
he  would  give  security  for  the  wine,  and  costs,  he  claim- 
ing  them  in  his  own  right,  as  well  as  assignee.  The 
parties  would  not  agree  to  selling  the  wine,  and  lodging 
the  croduce  in  Court 
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Court. — Pospone  the  trial  (which  was  to  have  come 
on  in  a  day  or  twro)  till  the  first  Nisi  Prius  sittings 
after  Term,  and  let  the  judgment  be  as  of  this  Term. 


James  Miller  and  James  Hamilton  versus 

Evans. 

JL  HIS  was  an  ejectment  on  the  title,  for  the  re-  The  Court, 
covery  of  the  lands  in  the  declaration  mentioned,  on  the  caSe  confused, 
demise  of  James  Hamilton.  A  verdict  had  been  had  frr^te 
for  the  lessor  of  the  plaintiffs,  subject  to  a  point.  The 
plaintiffs  claimed  under  a  lease  for  lives,  renewable  for 
ever,  made  on  the  20th  January,  1763,  by  John  Fitz* 
patrick,  to  one  Hudson  Barnet ;  this  was  registered  the 
7th  of  Augnst,  1771  ;  the  rent  reserved  was  j£11.  A 
man  of  the  name  of  William  Graham,  eighty  years  old, 
proved  John  Fitzpatrick  to  be  in  the  possession  of  those 
lands  in  1750.  After  Fitzpatrick,  Hill  was  in  posses, 
sion ;  after  Hill,  was  Hudson  Barnet ;  so  that  it  ap- 
peared that  possession  had  gone  with  the  lease.  A 
Doctor  Fitzpatrick  was  the  heir  at  law  of  this  John 
Fitzpatrick ;  and  one  James  Sayer  was  the  heir  at  law 
of  this  Doctor  Fitzpatrick.  Hudson  Barnet,  on  the 
23d  September,  1771,  assigns  his  lease  to  one  William 
Geale.  James  Sayer,  the  heir  at  law  of  Fitzpatrick, 
renews  the  lease  of  1763,  to  Geale,  for  two  lives;  one 
of  them,  Anthony  Geale,  whom  we  proved  alive  at  the 
time  of  the  ejectment.  9th  May,  1777,  William  Geale 
executes  a  deed  of  assignment  to  John  Hamilton.  12th 
December,  1787,  John  Hamilton  devises  his  interest, 
&c.  to  James  Hamilton,  the  lessor  of  the  plaintiff.  The 
probate  of  the  will  was  admitted,  by  consent,  as  evidence 
®f  the  will.     The  title,  then,  of  the  lessor  of  plaintiff 
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*ras  from  the  assignment  of  the  lease  of  1763  5  which 
lease  had  been  regularly  renewed*  and  assigned  to  the 
plain tiiF.  The  lessor  of  the  plaintiff  did  not  derive  his  title 
from  the  fee,  but  made  title  from  the  possession,  which, 
he  insisted,  was  sufficient  to  put  the  defendant  to  his 
title.  The  defendant  gave  in  evidence,  that  these  lands 
were  the  reputed  estate  of  the  Earl  of  Thomond  ;  that 
on  the  26th  Sept.  1712,  in  the  11th  of  Queen  Anne, 
the  Earl  of  Thomond  made  a  fee-farm  lease  of  those 
lands  to  Robert  Curtis.  Robert  Curtis  grants  it  over 
to  his  niece,  Mary  Curtis  'y  in  1714,  Mary  Curtis  mar- 
ries John  Evans  $  and  20th  October,  1721,  John  Evans 
makes  a  lease  for  3  lives,  renewable  for  ever,  to  Ephraim 
Hurtage,  though  differently  described  j  they  were  ad- 
mitted to  be  the  same  premises  as  contained  in  the  lease 
of  1763*  an  annual  rent  of  j66  was  reserved  thereon. 
His  lease  was  not  registered,  nor  did  any  kind  of  pri- 
vity appear  between  Fitzpatrick  and  Evans.  There 
was  a  receipt  for  rent,  dated  1786,  by  John  Hamilton, 
the  devisor  of  the  lessor  of  the  plaintiff,  to  Hennessy 
Minchi  as  agent  of  John  Evans  5  the  rent  paid,  amount- 
ed to  ^£24,  which  was  three  years  rent,  and  £Q  for  the 
line,  which  was  reserved  on  every  renewal.  This  was 
the  evidence  adduced  to  support  Evans's  claim  as  owner 
of  the  inheritance.  Minchin,  the  receiver,  swore  he 
never  knew  rent  to  have  been  paid  before  by  John  Ha* 
millon.  On  this  receipt  and  payment  alone  did  it  rest, 
to  establish  the  privity  between  Hamilton  and  Evans. 
After  1786,  Mr.  Hamilton  refused  to  pay  any  rent,  and 
never  did.  Here,  then,  in  support  of  lessor  of  plain- 
tiff's title,  there  was  an  uninterrupted  possession  for 
fifty  years.  A  refusal  to  pay  more  rent  in  1786,  which 
refusal  was  acquiesced  in,  till  1797.  Suppose  the  de- 
fendant was  the  lessor  of  plaintiff,  has  he  made  out  such 
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a  prima  facice  title,  as  would  throw  a  defendant  on  hm 
title  clearly  ;  if  not,  it  is  not  a  sufficient  defence  to  the 
title  we  have  made.  As  to  the  payment  of  the  rent,  it 
is  a  perfectly  inexplicable  business,  and  we  confess  we 
cannot  account  for  it.  In  1797,  Evans  brought  an 
ejectment  on  the  title,  for  the  recovery  of  those  lands. 
Hamilton's  tenants  were  in  possession.  One  Curran 
swore  he  told  Hamilton  of  this  intention,  who  referred 
him  to  his  son,  Francis  Hamilton,  his  law  agent. 
Francis  we  produced  •,  and  he  swore  that,  after  his  fa- 
ther's death,  he  found  a  copy  of  an  ejectment,  but,  on 
comparing  it,  he  found  it  was  different  from  the  eject"* 
ment  in  which  they  had  got  judgment  by  Phelan's  con- 
fession. Phelan  was  a  tenant  to  Hamilton ;  that  de* 
ceived  by  this,  and  thinking  it  was  for  different  lands, 
he  omitted,  in  time,  to  apply  for  a  writ  of  restitution, 
and  was,  on  application,  refused  it ;  so  that  there  was 
no  service  in  this  ejectment,  and  the  possession  they  got 
under  it,  was  by  fraud. 

Mr  Antisely  contra.  21st  Sept.  1714,  there  appeared 
an  enrolled  grant  from  Robert  Curtis  to  his  niece  Mary 
Curtis  ;  this  was  not  registered.  22d  Sept.  1714,  there 
is  a  settlement,  executed  on  the  marriage  of  Mary  Curtis 
with  John  Evans,  of  those  lands,  whereby  John  was 
made  bare  tenant  for  life  ;  this  was  not  registered. 
20th  Oct.  1721,  this  John  Evans  makes  a  lease  for  three 
lives,  renewable  for  ever,  on  the  payment  of  a  fine, 
amounting  to  3  §  years  rent,  to  Ephrairn  Hermitage; 
the  three  lives  were,  Ephrairn  Hermitage,  his  son,  and 
daughter.  In  1784  the  son  died  ;  17S6,  Hamilton  pays 
rent  to  Evans,  the  son  of  John  Evans,  and  father  of 
defendant.  Elizabeth  Hermitage,  the  daughter,  died  ; 
and  Evans  serves  notice   on   Phelan  and  Keating,  who 
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kept  the  "house,  and  on  the  several  other  tenants,  to  re- 
new. A  Court  of  Equity  clearly  would  not  relieve  here* 
because  it  never  does,  unless  where  the  complainant 
shews  his  landlord  has  not  served  notice  on  him  to  re- 
new. Here  we  have  shewn  such  a  notice  ;  besides,  the 
assignment  from  William  Geale  to  John  Hamilton  was 
not  registered. 

Judge  Chamberlaine. — There  was  no  point  made  an 
the  Registry  Act. 

Mr.  Parsons,  for  defendant. The  defendant  has 

proved  rent  to  have  been  paid  within  the  twenty  years  ; 
he  has  shewn  a  complete  title  in  himself.  There  was 
strong  evidence  to  shew  the  plaintiff  derived  from  the 
defendant  ;  the  payment  of  rent,  the  actual  sum  received 
under  the  lease  of  1721 :  they  could  not  prove  the  rent 
being  paid  before,  because  it  might  have  been  paid  to 
Evans  himself;  in  which  case  it  was  impossible  to  prove 
it ;  the  rent  reserved  by  the  fee-farm  lease,  was  £6,  to 
the  Earl  of  Thomond  ;  this  has  been  purchased  by  the 
family  of  the  Hamiltons,  and  is  now  paid  to  Benjamin 
Hamilton,  Esq. 

Chief  Justice. — This  case  is  really  so  confused,  that 
none  of  us  understands  it.    Let  there  be  a  new  trial. 
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Patrick  Nolan,  Lessee  of  Edmond  Malorie^ 
versus  Edmond  Mai  one. 


T 


HIS  was  an  ejectment  on  the  title.     The  plaintiff    Ejectment  on 
claimed  under  a  lease  for  lives,  renewable  for  ever,  made  Sore0f  thepHun- 
by  the  defendant,    to  the  lessor  of  the  plaintiff's  father,  gj^Srtto" 
to  400  acres,  at  a  rent  of  £200  a  year.     The  defendant  defendant.   De» 

*  ^  J  fendant  insisted 

insisted  this  was  avoided  by  an  ejectment  brought  fo£  that  this  lease 

7  w  ,'  *■  '":■;  was  avoided  by 

non-payment  of  rent,  and  an  habere  executed  thereon;  a  judgment  in 

,  .....  in         ejectment,  for 

and  no  tender,  or  payment,  withm  the  six  months  alter,  nonpayment 
The  learned  Judge  left  it  to   the  Jury  to  say,  whether,  habere  executed 
from  all  the  circumstances  of  the  case,  the  defendant  had  tender"  or^ay-0 
not  waived  and  abandoned  all  benefit  from  this  judg-  JJ^g  months 

after.  The  les- 
sor of  the  plaintiff  was  let  into  possession  after,  and  paid  rent  on  the  foot  of  the  lease,_  and 
fhe  defendant,  in  various  instances,  had  considered  it  as  a  good  lease.  The  lease  is  avoided, 
nor  can  a  lease,  so  avoided,  ever  be  set  up  again  by  a  waiver  of  the  forfeiture ;  but  can 
only  be  rendered  valid,  either  hy  executing  &  new  lease,  or  re-delivering  the  old  one,  or  by 
payment  within  the  six  months,  The  tenant  has  6  months  to  redeem,  after  the  execution  of 
the  habere;  a  mortgagee  has  nine  months.  The  lease  may  be  avoided  as  to  the  tenant  and 
yet  remain  good  as  to  the  mortgagee,  who  may  foreclose  against  the  landlord. 

The  act  for  avoiding  a  lease  for  non-payment  of  rent,  does  not  expressly  say,  a  judgment 
by  consent,  after  appearance  ;  it  only  says,  where  judgment  is  against  the  casual  ejector,  or 
where  the  plaintiff  is  nonsuited,  by  defendants  not  confessing  lease,  entry,  and  ouster ;  or 
where  it  is  proved  at  the  trial  that  more  than  one  year  s  rent  is  due  at  the  time,  of  the  service, 
The  Court  would  not  suffer  it  to  be  argued,  that  the  act  did  noteKterjd  to  cases  of  judgments 
pn  confessions.  If  tenant  redeems,  the  landlord  is  liable  to  him  for  what  he  has  made,  or 
might  have  made,  without  his  wilful  default.  Rules  or  orders  of  the  Court,  bearing  date 
after  the  six  months  for  redeeming  were  out,  refusing  the  application  of  the  defendant  to 
be  restored  to  the  possession,  exclude  the  presumption  of  payment  within  the  6  months,  or 
that  it  was  the  intention  of  the  landlord  to  take  the  possession.  The  statutes  4  &  12  Anne, 
avoids  a  lease,  in  the  event  of  a  judgment  on  ejecrment  for  non-payment  of  rent,  unless  re- 
deemed within  6  months.  The  4  Geo.  I.  explains  and  amends  this  act,  and  extends  it  to 
cases  where  there  is  distress  on  the  land,  if  there  be  a  year  s  rent  due.  The  8  Geo.  1,  saves 
£he  mortgagee's  right;  and  if  he  is  not  in  possession  and  the  mortgage  is  registered,  he  has 
nine  months  after  notice,  to  redeem  the  lease.  Aijd  if  the  tenant  redeems,  the  act  enacts, 
that  there  shall  be  no  occasion  for  a  new  lease.     Nothing  of  a  parol  nature  can  set  up  a  lease 

so  avoided. Lord  Ch.  Justice  Kilvvarden  doubted  whether  *  abandoned?  was  the  term  or 

word  used  by  Lord  Mansfield  in  the  case  of  Pindar  vi  Ainsjry,  2  Buller,  reported  in  1  T.  R.  312. 
No  facts  hereto  warrant  such  a  waiver  ;  no  long  possession,  only  ten  years  The  applications 
to  be  restored,  refused  with  costs.  The  ejectment  of  If 82,  was  served,  not  on  the  lessor  of 
the  plaintiff,  hut  on  Hyanton,  the  mortgagee,  who  resided  at  lessor  of  plaintiff's  house. — 
The  judgment  by  consent  ;  the  notice  to  quit;  the  possession  delivered  up  ;  the  judgment  by 
default,  in  1800 — a;l  these  circumstances  negative  a  waiver  ;  nor  does  the  defendant's  letter, 
stating  he  would  sell  this  lease  for  ever;  for  there  were   bills   pending  inequity.     No  such 

question  of  waiver  or  abandonment,  could  be  left,  by  law,  to  the  jury. Judge  Downes 

thought,  also,  the  facts  were  inconsistent  with  a  redemption;  but  gave  no  opinion  whether 
the  forfeitures  could  be  waived.  He  also  thought  the  fa<  ts  inconsistent  with  a  re-delivery. 
Parol  evidence,  or  any  evidence  short  of  the  record,  though  coming  out  on  the  crps8-ex»mt° 
nation,  inadmissible  to  prove  a  record. 

*  T 
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ment.  The  Jury  found  for  the  plaintiff;  and  it  was  now 
moved  to  set  aside  this  verdict,  as  contrary  to  law  and 
evidence,  and  obtained  by  the  misdirection  of  the  learned 
Judge.  The  facts  were :  The  13th  December,  1771, 
Edmond  Malone,  the  defendant,  executed  a  lease  to  the 
lessor  of  plaintiff's  father.  Michaelmas  Term,  1799, 
Edmond  Malone,  the  defendant,  brought  an  ejectment 
for  non-payment  of  rent ;  the  habere  was  executed,  but 
*he  return  not  filed  ti]l  1 800.  1780,  judgment  by  con- 
sent on  the  ejectment  brought  in    1799.    Michaelmas 

1781,  ejectment  brought  on  the  title  for  non-payment  of 
rent,  by  Edmond  Malone,  the  defendant,  and  defence 
taken  to  it  by  Edward  Malone,  the  lessor  of  the  plaintiff. 
This  ejectment  was  discontinued.  Michaelmas,  1782, 
the  second  ejectment,  for  non-payment  of  rent,  was 
brought  by  Edmond  Malone,  the  defendant,  and  defence 
taken  by  Edmond  Malone,  the  lessor  of  plaintiffs.  This 
ejectment  was  served  on  the  mortgagees  of   the  lease. 

1782,  there  were  two  rules  made  for  refusing  an  appli- 
cation for  restitution  ;  one  made  Nov.  1781,  by  lessor  of 
plaintiff's  father,  with  costs  ;  the  other  by  the  lessor  of 
the  plaintiff  himself.  In  July,  1782,  an  injunction  bill, 
by  lessor  of  plaintiffs,  and  injunction  obtained  thereon  ; 
1795,  a  letter  from  the  defendant  to  his  own  agent,  Mo* 
lony,  expressing  a  wish  to  selj  the  lease  for  ever ;  he 
cannot  recommend  the  tenant.  This  letter  was  in  the 
hand-writing  of  the  defendant  \  it  was  not  directed  to 
any  one  j  it  was  left  to  the  jury  to  say  to  whom  it  was 
directed.  Also,  a  conversation  between  the  lessor -of 
plaintiffs,  on  his  intended  marriage,  with  Molony,  the 
agent  of  the  defendant ;  wherein  it  was  recognized  as  a 
subsisting  lease.  This  appeared  on  a  cross-examination ; 
a  variety  of  accounts  were  settled  at  various  times ;  notice 
to  quit  served  in  April,  1798,  by  defendant  on  plain- 
£iff§a     1803,  Ejectment  on  the  title,  brought  by  the  dg? 
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feridant,  and  judgment  by  default  against  the  lessor  of 
the  plaintiffs,  by  which  he  was  turned  out ;  on  which 
the  plaintiff  brought  the  present  ejectment.  There  was 
an  uniform  possession  proved  in  lessor  of  plaintiffs, 
from  1780  to  1800.  The  jury  found  a  verdict  for  the 
plaintiffs  5  and,  in  the  opinion  of  the  learned  Judge, 
Nor  bury,  they  found  right. 

Mr.  Espinasse  shewed  cause  why  the  verdict  should 
hot  be  set  aside.  We  first  tendered  the  lease  of  1.7.71 
to  be  read,  a&  an  ancient  deed  ;  the  learned  Judge  was 
^pleased  to  reject  it  as  such,  and  to  compel  us  to  prove  it. 
The  defendants  contended,  that  this  lease  being  avoided 
by  matter  of  record,  could  only  be  done  away  by  a  mat- 
ter of  equal  notoriety.  Now  we  see  that  equally  strong 
terms  and  titles  are  done  away  by  presumption.  In  Cow. 
102,  a  grant  from  the  Crown,  which  is  a  matter  of  re» 
cord,  was  presumed  true.  In  Michaelmas  1799  an  eject- 
ment was  brought  for  non-payment  of  rent,  by  the  pre- 
sent defendant,  and  a,  judgment  and  habere  executed  in 
1780;  but  it  appears  it  was  a  mere  formal  possession  5 
for,  in  the  year  1781,  we  find  him  forced  to  his  eject- 
ment on  the  title ;  and,  on  defence  being  taken  by  the 
present  lessor,  so  conscious  was  he  of  the  error  of  the 
first,  that  he  discontinued.  Now,  if  he  is  to  be  consider- 
ed as  having  vacated  the  lease  by  the  ejectment  in  1779, 
why  should  he  bring  a  new  ejectment  for  non-payment 
of  rent,  in  1782,  and  serve  the  present  lessor  of  plaintiff" 
with  it 4  besides,  does  not  the  judgment  being  by  con- 
sent in  1780,  shew  that  it  was  not  an  hostile  measure, 
though  it  remains  unreversed.  Now,  do  not  these  cir- 
cumstances import  that  a  new  delivery  had  been  made. 
Ejectments  for  non-payment  of  rent,  differ  from  eject- 
ments on  the  title;  they  are  merely  calculated  to  enable 
the  landlord  to  recover  his  rent.  The  fact  to  be  left  to 
the  Jury  was,  whether  the  landlord  had  been  satisfied  of 


68$ 

liis  retit  ?  What  greater  evidence  of  his  being  saiis&ed 
of  his  rent,  than  the  tenant  remaining  in  possession  after 
the  habere. 

Chief  Justice  Downes. — Clearly,  payment  and  posses- 
sion, before  six  months  expired  after  executing  the  habere* 
would  have  made  it  a  good  lease.  Do  you  mean  to  say 
that  payment  and  possession,  after  that  time,  will  ? 

Mr.  Espinasse  proceeded.     The  continuance  of  the  te- 
nant in  possession  under  the  old  title,  after  art  ejectment 
brought,  is  evidence  of  the  rent  being  satisfied.     Surely* 
it  cannot  be  insinuated  that  it  is  not  in  the  power  of  the 
landlord  to  suffer  the  tenant  to  come  in  under   the  old 
title;  there  is  nothing  in  the  statute  to  prevent  him.  That 
Act  was  intended  for  the  benefit  of  the  landlord.    Clearly 
a  man  may  waive  matter  for  his  own  advantage.     Here 
the  judgment  was  by  consent  ;  it  might  have  been  so,  to 
be  in  force  till  they  accounted,  and  saw  what  was   really 
due  ;  and  this  is  strongly  confirmed  by  the  several  subse- 
quent accounts  and  settlements  that  took  place.     There 
was  no  affidavit,  ascertaining  the  rent ;  but  the  Judges 
under  the  authority  of  a  case   cited,  presumed  it.     The 
present  defendant   discontinued  the  ejectment  of  1781, 
brought  on  the  title,  after  defence  taken  by  the  lessor  of 
the  plaintiff;  and  not  proceeding  farther  on  it,  shews  that 
he  was  conscious  the  first  ejectment  was  a  nullity.     The 
ejectment,  for  non-payment  of  rent,  in  1782,  is  a  recog- 
nition on  record  that  the  lease  was  a  good  and  subsisting 
lease.     The  present  lessor  of  plaintiff  had  taken  defence 
to  it ;  there  was  an  affidavit  of  the  service  of  it  Upon  the 
lessor  of  plaintiff ;  it  was  delivered  to  him,  as  if  intended 
to  serve  the  mortgagees,  who  at  thai:  time  resided  in  his 
house ;  it  also  appeared,   on  their  own  cross-examina- 
tion, though  not  given  in  evidence,  that  an  Injunction 
bill  had  been  filed  by  the  lessor  of  the  plaintiffs*  and  that 
ah  injunction  was  granted  as  to  that  ejectment*     Does  not 
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fctie  letter  of  1795,  directed  to  his  own  agent,  recognize 
the  lease  of  1771  as  a  good  and  valid  lease  ?  There  was 
no  evidence  of  any  contract,  except  the  lease,  subsisting 
between  the  parties  ;  so  that  the  possession  held  by  the 
lessor  of  plaintiff,  from  1779  to  1800>  must  necessarily 
have  been  under  the  lease  s  and  it  was  considered  as  a 
good  lease  by  Molony,  the  law  agent  of  the  custodees, 
who  was  intimately  acquainted  With  all  the  circumstances, 
and  was  bound  to  take  care  of  their  interest.  In  a  con- 
versation which  took  place  in  1795  between  Molony  and 
the  lessor  of  the  plaintiff,  on  his  intended  marriage,  as  to 
the  refusal  in  1782  of  the  two  conditional  rules  for  resti- 
tution, and  setting  aside  the  judgment  and  habere,  the 
first  ejectment  was  brought  against  the  father*  who  died 
before  the  habere  was  executed  ;  so  that  he  was  not  ag- 
grieved, and  the  application  by  the  son  was  too  late.  The 
Judge  left  it  to  the  Jury  to  presume  whether  the  judg- 
ment, &c.  was  not  waived  and  abandoned.  1  Term 
Rep.  302,  Pindar  v.  Ainsley  and  Butler,  cited  in  the 
case  of  Belfour  and  Weston.  There  was  a  lease  of  cer- 
tain houses  in  London ;  the  houses  were  burnt,  and  no 
rent  was  paid,  from  1763  to  1767,  though,  by  the  cove* 
nant,  the  landlord  might  have  compelled  payment.  The 
landlord  entered,  and  rebuilt  the  premises  (he  was  not 
bound  to  do  so  by  the  lease) ;  the  tenant,  in  1767,  brought 
an  ejectment  against  the  landlord.  Lord  Mansfield  left 
it  to  the  Jury  to  presume  that  the  tenant  had  abandoned 
his  lease. 

Lord  Kilwarden, — I  am  really  at  a  loss  to  understand 
what  is  meant  by  an  abandonment.    Is  it  a  surrender  ? 

Judge  Chamberlaine.'—The  case  cited,  was  to  avoid  a 
fraud.  Here  is  a  greater ;  letting  a  man  continue  in 
possession,  who  settles  on  his  family,  and  afterwards 
turning  him  out. 

Chief  Justice. — That  question  is  not  before  us  5  in  the 
case  cited,  a  Conrt  of  Equity  would  interfere. 
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Mr.  Espinasse. —Though  it  was  not,  m  express  words,' 
put  to  the  Jury  as  a  new  delivery  of  the  lease,  yet  it  vir- 
tually was.  In  Cok.  Lyt.  36.  a.  a  deed  may  be  delivered 
with  words,  or  without  them*  Cow.  220,  Goodright  v„ 
•  '*■.  The  lands  of  the  wife  were  mortgaged  by  her 
husband  j  after  his  death,  an  account  was  settled  with  the 
mortgagee,  &c.  by  her  %  oh  the  foot  of  it,  it  was  held 
that  this  amounted  to  a  new  delivery  by  her.  Facts  are 
sufficient,  without  an  actual  delivery  y  there  is,  in  reality, 
no  occasion  for  any  actual  delivery  here  ;  the  possession, 
knd  the  settling  the  accounts,  amount  to  an  actual  de- 
livery, 

Mr,  Kirwan,  for  the  defendant. — The  question  here 
is,  whether  the  plaintiff  has  made  out  a  good  legal  title  I 
The  Judge  did  not  direct  the  Jury  to  presume  a  legal  title* 
and  the  legal  title  was  clearly  in  the  defendant,  by  th£ 
strict  legal  recovery  in  ejectment  for  non-payment  of 
rent.  The  judgment  by  consent,  makes  this  case  much 
stronger  than  a  judgment  in  any  other  way,  for  it  is  the 
strongest  confession  on  record,  that  the  rent  was  due  i 
besides,  it  appears  that  this  judgment  was  acquiesced  iti 
until  1782,  when  the  lessor  of  plaintiff  moved  to  set  it 
aside.  The  defendant  discontinued  the  ejectment  he  had 
brought  on  the  title  in  178J,  because  the  former  eject- 
ment was  not  evidence  .against  the  mortgagees,  who  were 
no  party  to  k ',  on  which  he  brings  a  new  ejectment  for 
aon-payment  of  rent,  and  serves  the  mortgagees,  who 
lodge  at  the  lessor  of  the  plaintiff's  house.  The  mortga* 
gees  had  been  no  parties  to  the  first  ejectment;  there 
was  a  notice  to  quit  served  on  the  lessor  of  the  plaintiffs, 
by  the  defendant,  on  which  there  Was  an  ejectment 
brought,  and  judgment  and  possession  obtained  under 
It  in  1800.  True,  a  witness,  on  the  cross-examination, 
said  that  the  plaintiff  did  not  give  the  present,  or  actual 
|w>s session  in  1780^  but  a  bare  formal  possession,    Th« 
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Jury  could  not  consider  the  c^se  in  that  way ;  for  if  they 
had,  they  would  have  drawn  a  conclusion  not  warranted 
by  law. 

Mr.  William  Johnson,  for  the  plaintiff. — The  Court 
will  support  this  verdict,  if  they  can?  for  it  does  no  injury 
to  the  defendant ;  he  must  recover  the  whole  of  the  con- 
sideration he  was  to  receive  ;  the  whole  cause  for  seeking 
to  break  this  lease,  is  the  rise  of  the  rents. 

Lord  Kilwarden.—It  is  a  matter  worthy  consideration, 
whether  the  leasehold  was  ejected  at  all  •,  for  it  was  as- 
signed to  a  mortgagee,  who  had  never  been  served,  and 
it  was  good  for  nine  months  after  he  was  ejected. 

Mr.  Johnson  proceeded — First,  whether  the  judgment 
in  1780  had  been  abandoned.  The  case  in  Cowper  is 
decisive  of  this  question  ;  it  was  an  action  of  ejectment. 
The  premises  were  built  in  1763  and  1767;  it  was  held 
a  ground  for  abandonment.  The  seond  ground  he  should 
submit  to  the  Court  was,  that  there  was  no  actual  evic- 
tion ;  there  is  evidence  only  of  a  formal  possession ;  it 
could  not  be  doubted  that  he  was  let  into  possession  by 
redemption.  The  ejectment  was  brought  under  the  stat. 
of  Geo.  1,  which  does  not  evict  a  lease,  although  six 
months  pass,  unless  there  was  a  demand  of  the  rent. 
About  forty  years  after  this  Act  passed,  there  was  an- 
other enacted,  for  taking  away  the  necessity  of  demand. 

Lord  Kilwarden. — A  demand  was  never  considered  ne- 
cessary till  then ;  that  was  the  reason  of  making  that  act. 

Mr.  Johnson. — The  clause  in  that  act  taking  away  the 
demand,  enacts,  that  it  should  not  apply  to  the  cases 
then  pending  *,  clearly  acknowledging  the  principle  that 
a  demand  is  necessary,  under  the  Act  of  Geo.  1.  The 
ejectment  on  the  title  was  discontinued.  Conscious  that 
the  lease  was  a  good  one,  in  1782  he  actually  brought  an 
ejectment  for  non-payment  of  rent,  considering  the  lease 
gocd,  at  least  as  to  some  persons,  and  the  lessor  of  the 
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plaintiff  is  the  defendant.     Now,  to  enable  him  to  take 
defence,  he  must  either  have  been  served,  or  got  a  rule 
of  the  Court  for  it.     All  the  disputes  were  as  to  the  quan- 
tum of  the  rents  ;  they  were  mere  matter  of  account.    In 
1795   comes  the  defendant's   letter,   where  he  says  it  is, 
better   to  sell    the  lease  for  ever,  though  he  cannot  re- 
commend the  tenant.     This  letter  is  in  the  hand-writing 
of  the  defendant;  it  was  not  directed  to  any  one;  it  was 
left  to  the  jury  to  say  to  whom  the  letter  was  directed  \ 
we  shewed  that  it  was  directed  to  a  man  who  was  the  con- 
fidant of  the  defendant  Malone.     Moiony,  the  agent,  on 
his   cross-examination,    proved   the  uniform  possession 
from  1799  to  1800;  that  there  was  no  new  lease;  that 
he  himself  settled  accounts  with  the  present  lessor  of  the 
plaintiff  expressly  on  the  foot  of  the  lease.     The  Act  of 
Parliament  could  not  mean  to  preclude  the  landlord  from 
dispensing  with  the  payment  of  the  rent ;  his  being  suf- 
fered to  remain  in  possession,  the  habere  never  having 
been  executed*  furnishes  fair   grounds   for  presuming  a 
redemption.     Thirdly,  supposing  your  Lordships  should 
be  of  opinion  against  the  considering  the  judgment  in 
1780  as  abandoned,  and  that  there  was  an  actual  eviction^ 
I  will  now  contend  that  there  was  a   re-execution  of  the 
lease.    If  the  lessor  of  the  plaintiff  was  considered  as  hold- 
ing under  the  defendant,  it  could  only  be  as  having  re- 
deemed, or  on  the  ground  of  a  new  execution   of  the 
lease.     Why,  if  not,  was  the  return  to  the  habere  never 
filed,  but  kept  in  the  pocket  of  the  defendant  ?     The  ap- 
plication for  restitution  was  refused,  because  made  by 
one  not  a  party  to  the  ejectment.     Now,  suppose  him  to 
have  been  evicted,  how  do  you  account  for  his  being  ht 
in  again  to  it  ?     Before  the  Act,  the  landlord  might  at 
any  time  admit  the  tenant  to  redeem  ;  the  Act  was  made 
to  restrain  the  indefinite  equity  the  tenant  had  at  any 
time  of  redeeming :  it  does  siot?  however,  deprive  the 


693 

landlord  of  his  power  of  admitting  the  tenant  to  re- 
deem at  any  time.  The  judgment  by  default,  and  the 
notice  to  quit,  was  proved,  but  that  was  by  agreement ; 
it  was  settled  that  a  new  lease  should  be  made,  at  a 
higher  rent,  to  obliterate  the  arrears.  The  defendant 
only  got  possession  of  the  house  and  demesne  land, 
which  were  in  the  hands  of  the  lessor  of  plaintiff;  as 
to  the  rest  of  the  lands  comprised  in  the  lease,  the  te- 
nants holding  under  the  lessor  of  the  plaintiff  took  de* 
fence,  and  nonsuited  the  plaintiff.  Another  question 
he  would  submit  to  the  consideration  of  the  Court, 
whether  a  judgment  by  consent,  after  appearance,  will, 
by  the  words  of  the  Act,  avoid  a  lease ;  for  the  Act 
only  says,  where  judgment  has  been  against  the  casual 
ejector,  or  where  the  plaintiff  is  nonsuited  by  the  de- 
fendant's not  confessing  lease,  entry,  and  ouster ;  or 
where  it  is  proved  at  the  trial,  that  more  than  one 
year's  rent  was  in  arrear,  at  the  time  of  the  service  of 
the  ejectment  j  and  does  not  say  where  judgment  is  by 
confession. 

Lord  Kiltyarde7i.—~We  will  not  suffer  that  to  be 
argued. 

Mr.  Johnson. —-The  habere  must  give  an  actual,  and 
not  formal  possession,  to  prevent  the  presumption,  aris- 
ing from  continuing  the  possession  of  the  tenant,  that 
the  lease  has  been  continued  5  and  it  is  to  oust  this  pre- 
sumption that  it  is  usual  for  the  lessor  to  make  a  lease 
for  six  months  after  the  execution  of  the  habere. 

Lord  Kilwarden. — In  the  case  of  redemption,  the 
lessor  is  liable  to  the  tenant  for  what  he  makes,  or 
might  have  made,  but  for  his  wilful  default. 

Mr.  Johnson.-— Though  the  lease  is  not  void  as  to  the 
mortgage,  yet  we  can  take  no  advantage  of  it,  as  the 
mortgagee  in  not  a  lessor  of  the  plaintiffs.     The  plain- 

*  V 


694 

tiff  in  ejectment  must  recover  by  the  force  of  his  o>vn 
title. 

Mr.  Midgeway  contended  that  the  facts  were  sufficient 
to  warrant  a  jury  in  presuming  payment. 

Lord  Kilwar den. — The  statute  gives  nine  months  to 
the  mortgage  to  redeem,  after  service  of  the  eject- 
ment, to  avoid  the  ejectment.  Here  it  appears  he  was 
not  served  Quere,  then,  can  the  lease  be  good  as  to 
him,  and  void  as  to  the  lessor  of  plaintiff?  (Note,  It 
appeared  on  the  affidavits  that  the  plaintiffs  failed  in 
making  title  under  the  mortgagees). 

Lord  Kilwarden  stated  the  case.  The  lease  of  1771, 
the  ejectment  in  1779,  the  judgment  in  1780,  the  rules 
refusing  restitution,  &c.  The  lessor  of  the  plaintiff 
claims  under  a  lease  executed  to  his  father ;  an  eject- 
ment for  nonpayment  of  rent  was  brought,  and  judg- 
ment ;  the  father  died,  and  an  habere  was  executed. 
If  this  lease  is  in  existence;  if  it  belongs  to  the  lessor 
of  the  plaintiff;  if  it  is  a  valid  lease,  and  not  defeated, 
the  lessor  of  the  plaintiff  is  entitled  to  recover.  The 
plaintiff  stated,  this  lease  was  mortgaged  to  the  Hig- 
ingtons,  by  his  father ;  that  he  was  the  assignee  of  the 
mortgage  ;  he  also  claimed  under  the  lease;  he  went  on, 
then,  a  double  title  under  the  lease  and  mortgage ; 
he  was  unable  to  prove  the  assignment  of  the  mortgage 
from  the  Higingtons  to  him  or  his  father ;  so  that  it 
became  necessary  for  him  to  make  title  under  the  lease  ; 
it  then  became  necessary  for  the  defendant  to  avoid  this 
lease ;  for  this  purpose  he  shewed  a  judgment  in  eject- 
ment, brought  for  nonpayment  of  rent ;  that  the  lease 
was  thereby  avoided  under  the  statute,  unless  the  rent 
be  paid  within  the  six  months,  or  the  payment  avoided 
by  the  matter  of  record  by  writ  of  error  ;  it  does  appear 
to  my  mind  exclusive  ©f  external ■  circumstances,  (I  shall 
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presently  consider  them,  and  what  effect  they  have,)  that 
this  lease  was  utterly  avoided,  unless  this  judgment  was 
done  away  by  payment,   or  reversed   by  writ  of  error  ; 
and  to  oust  all  presumption  of  payment,  the  defendant 
shewed  two  rules  of  the  Court,  refusing  restitution  ;  one 
made  within  fifteen  months  after  the  habere  issued  ;  the 
other  within  eight  months  after.    Now,  no  man  pays  rent 
after  an  habere  executed,  without  a  voucher  to  contra- 
dict the  record ;  these  two  rules,    besides,  destroy  an- 
other presumption,  that  it  was  not  the  defendant's  intent 
or  wish,  in  1782,  to  take  the  possession,  but  merely 
to  frighten  Malone,  the  lessor  of  the  plaintiff,  into  pay- 
ment.  Let  us  look  at  the  acts  made  on  this  subject ;  the 
first  act  I  shall  mention,  is  the  4th  and  12th  of  Ann. 
That  statute  enacts,  that  if  the  landlord  shall  obtain  a 
judgment  in  ejectment  for  non-payment  of  rent,  and  six 
months  pass  after  the  habere  is  executed,  without  pay- 
ment, the  tenant  is  devoid  of  all  redress,  except  by  writ 
of  error,  and  the  landlord  shall  hold  the  lands  free  and 
discharged  from  the  lease.     This  shall  be  considered  as 
matter  of  record,  and  shall  not  be  set  aside  by  parol  evi- 
dence ;  but  it  has  a  saving  for  a  mortgagee.     The  7th 
Geo.  1  was  made  to  explain  and  amend  the  former,  ex- 
tending it  to  cases  though  there  should  be  a  distress  on 
the  lands,  provided  there  was  a  year's  rent  due.     The 
8th  Geo.  1  extends  and  enforces  the  former  ;  it  extends 
it  to  all  the  cases  and  provisoes;  it  has  a  saving  for  mort- 
gagees, if  there  be  a  mortgage,  and  the  mortgagee  be 
not  in  possession,  and  the  mortgage  is  registered  ;  there 
must  be  nine  months'  notice  given  to  the  mortgagee  to 
redeem,  and   six   months   to  the   tenant.     The  statute 
makes  a  wide  difference  between  ejectment  for  non-pay- 
ment of  rent,  as  to  the  mortgagee  and  as  to  the  tenant ; 
the  lease  may  be  avoided  as  to  the  tenant,  and  yet  Im 
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good  as  to  the  mortgagee.     I  think  the  mortgagee  wa* 
Slot  affected ;  he  would  have  had  a  right  to  foreclose  the 
mortgage,  as  against  the  landlord ;  he  had  nine  months 
to  do  so.     There  is  a  clause  in  the  Act,  that  if  the  te- 
nant shall  redeem   within    the  six  months,  there  h  no 
occasion  for   a   new  demise ;  he  shall  be  in  of  the  old 
one.     Does  not  this  shew  that  the   Legislature  thought 
the  interest  was  so  avoided,  as  that  the  tenant  would  not 
hold  under  it,  without  a  new  lease,  except  by  virtue  of 
this  clause.     I  think  the  lease  was  gone,  and  I  am  also 
clear  that  nothing  of  a  parol  nature  can  set  it  up  again  i 
1  am  clear  that  no  presumption  could  set  up  a  lease,  so 
avoided  by  record  ;  I  think  the  landlord's  saying  he  had 
waived  the  benefit  of  the  ejectment,  would  not  set  it  up  ; 
it  must  have  been  actually  delivered.     True,  a  case  has 
been  cited  to  us,  where  Lord  Mansfield  said  the  tenant 
had  abandoned  the  lease.     I  think,  in  that  case  there 
were  sufficient  grounds  for  his  telling  the  jury  to  presume 
the  surrender  of  the  lease.     We  are  not,  we  cannot  be 
sure  that  the  Reporter  has  not  made  a  mistake ;  that 
c  abandoned '  was  the  exact  word   he  made  use  of.    I 
think,  that  after  April,  the  time  when  the  six  months 
were  expired,  that  the  lease  was  avoided.     The  question, 
left  here  to  the  jury  was,  whether  they  thought  the  land- 
lord had  waived  the  avoidance  of  the  lease.     The  words 
of  the  report  are,  "Heft  it  to  the  jury,  upon  the  evi- 
dence, to  determine  whether  the  defendant  here  had  not 
waived  the  benefit  of  it,  and  abandoned  it,  by  letting  the 
plaintiff  remain   in  possession;  as,   if  he  had,  if  they 
thought  so,  they  ought  to  find  a  verdict  for  the  plaintiff; 
if  not,  for  the  defendant."    They  found  for  the  plaintiff, 
and  I  think  they  found  right.     Under  this  charge,  the 
jury  could  not  presume  a  payment  of  the  rent ;  they 
could  only  then  have  thought  it  waived.     But  even  sup- 
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posing  it  rightly  put,  still,  in  my  mind,  there  are  no 
grounds  in  this  case  to  warrant  a  presumption  to  warrant 
a  Judge   in   leaving  that  to  a  jury.     There  must  be  an 
actual  acquiescence  for  a  long  time  ;  here  there  was  only 
ten  years  ;  and  so  far  from  being  acquiesced  in,  it  was 
uniformly  disputed  during  all  that  time.     I  am  not  to  be 
understood  to  say,  that,  under  certain  cases,  this  pre- 
sumption might  not  be  left  to  the  Jury  ;  but,  here  there 
is  no  ground.     In  November  1781,  we  find  the  tenant 
applying  for  a  writ  of  restitution,  to  be  restored  to  the 
possession  he  had  lost.     It  was  an  adverse  motion,  and 
refused,  with  costs.     In  July  1782,  we  find  a  similar 
motion  made,   and  refused.     In  1781,  we  find  another 
ejectment  brought  by  the  defendant,  to  recover  those 
lands.     It  is  said  that  we  must  believe  that  this  eject- 
ment is  either  waived  or  discontinued,  because,  in  1782 
we  find  him  bring  an  ejectment  for  non-payment  of  rent 
against  the  Higingtons,    the  mortgagees.     The   eject- 
ment being  served  on  them  during  their  residence  at 
the  plaintiff's  house,  the  plaintiff  took  defence.     I  sup- 
pose the  Counsel  found  that  the  mortgagee's  not  being 
served,  was  not  barred  of  his  equity  of  redemption,  and 
that  he  could  not  support  the  ejectment  of  1781  against 
them.     In  1 798,  the  landlord  served  notice  to  quit  within 
the  six  months;  and  possession  was  accordingly  delivered. 
Jn  1 800,  the  defendant  brought  an  ejectment  on  the  title 
for  the  same  lands  ;  and  the  lessor  of  plaintiffs  let  him 
get  judgment  by  default.     The  facts  here,  then,  nega- 
tive the  idea  of  presuming  a  waiver,  or  abandonment  of 
the  judgment  of  1780.     The  judgment  being  by  con- 
sent, the  applications  to  recover  the  possession  lost  by 
this  judgment,  their  refusal,  the  serving  the  notice  to 
quit,  treating  him  as  tenant  from  year  to  year,  the  judg- 
ment obtained  in  She  ejectment  of  1800,  are  all  utterly 
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inconsistent  with  such  a  presumption.  Neither,  in  nay 
opinion,  can  it  be  contended  that  the  expression  in  the 
letter  of  the  defendant,  stating  he  would  sell  this  lease 
for  ever,  is  sufficient  evidence  to  be  left  to  a  jury,  to 
collect  the  intent  of  waiving  the  judgment.  There  were 
bills  of  equity  pending  ;  but  these  only  shew  the  tenant 
was  willing  to  account,  not  at  the  rate  of  rent  reserved 
In  the  lease,  but  at  twenty  shillings  an  acre.  I  am 
rfear  ly  of  opinion,  that  supposing  the  law  allowed  an 
abatement  of  a  judgment  so  recovered,  &e.  there  is  not 
evidence  here  to  warrant  it  *,  and  also,  I  think  that  the 
law  would  not  allow  such  abandonment. 

Judge  Downes. — The  lessor  of  the  plaintiff,  to  sup- 
port the  lease  of  1771,  under  which  he  claimed,  con- 
tended for  one  of  three  things  :  the  first,  that  the  tenant 
liad  redeemed  the  lands  within  the  six  months  allowed 
by  the  act,  after  the  habere  executed  in  1780.  Second, 
that  the  lessor  of  plaintiff,  in  the  ejectment  of  1779,  the 
defendant  in  the  present  one,  had  waived  the  benefit  of 
the  judgment  obtained  thereon,  and  so  established  the 
lease.  Third,  that  the  learned  Judge  ought  to  have  di- 
rected the  jury  to  presume  a  redelivery  of  the  lease. 
If  the  first  position  had  been  adopted,  it  would  have 
been  totally  against  the  evidence  given  by  the  plaintiff 
Mmself.  The  motions  to  be  restored  are  strong  and 
direct  evidence  that  the  party  had*  not  redeemed  within 
the  six  months-  The  proceedings  in  the  Court  of 
Equity  militate  against  the  existence  of  such  a  fast;  all 
might  have  existed  without  a  redemption  having  taken 
place.  The  Judge  below  did  not  think  he  was  warrant- 
ed in  making  such  a>  direction,  and  did  not  leave  the 
rase  to  them,  on  that  ground.  As  to  the  second  ques- 
tion, Whether  the  defendant  had  waived  the  benefit  of 
-the  judgment  of  i780?  it  is  not  necessary  for  me  to  give 
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a  positive  opinion  whether  he  might  waive,  after  a  re-* 
coveryin  ejectment,  and  an  habere  executed  thereon, 
and  non-payment  of  the  rent  within  the  six  months 
prescribed,  &c.  because  here,  even  supposing  it  might 
be  done  in  law,  there  is  no  evidence  to  warrant  it.  It  is 
a  question  of  very  great  moment.  Suppose  a  man^  under 
strict  settlement,  recovers  lands  for  non-payment  of 
rent  -,  they  had  been  leased  at  an  inconsiderable  rent  be- 
fore the  settlement  ;  if  he,  after  the  six  months  expired 
without  redeeming,  could  waive  the  benefit  of  the  judg- 
ment, would  it  not  be  contrary  to  his  powers  ?  I  say 
again,  it  is  a  question  of  very  great  moment,  indeed.  I 
think  the  case  cited  out  of  1  T.  R.  302,  does  not  come 
up  to  it ;  besides,  that  is  a  mere  obiter  opinion.  As  to 
he  third  question,  Whether  the  Jury  might  have 
been  directed  to  presume  a  re-delivery  ?  that  question 
was  not  put  to  the  Jury  5  it  was  put  merely  to  them  oa 
he  ground  of  waiver. '  But,  say  they,  though  it  was 
not  put  in  exact  words,  yet  it  was  in  substance.  I  think 
a  Judge  would  be  well  warranted,  in  a  case  where  there 
is  evidence  of  facts,  which  are  alone  consistent  with  a 
re-delivery,  in  directing  a  jury  to  presume  it;  but,  in 
my  opinion,  there  are  no  such  facts  here.  I  think  they 
shew  a  contrary  holding,  adverse  to  such  a  presumption, 
they  paying  a  larger  rent  for  part  of  those  lands,  let  to 
other  tenants  by  the  lessor  of  the  plaintiff,  the  defendant, 
in  1798,  wishing  to  get  possession  of  some  of  those 
landsj  and  accordingly  serving  notice  to  quit,  the  lessor 
of  plaintiff  suffering  a  formal  possession  to  be  given  up; 
the  ejectment  brought,  and  judgment  by  default,  the 
equity  proceedings,  all,  in  my  opinion,  countervene  the 
idea  of  a  re-delivery. 

Judge  Chamberlaine. — -The  point  is,  whether  the 
learned  Judge  was  right  in  leaving  it  to  the  jury  to 
presume  a  waiver  and  abandonment  of  the.   forfeiture 
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of  the  lease,  incurred  by  the  judgment  in  ejectment 
for  non-payment  of  rent.  As  to  the  question  made 
of  redemption,  there  does  not  appear  to  me  to  be 
a  tittle  of  evidence  j  it  appears  the  habere  was  ex* 
ecuted  ;  the  Sheriff  says  so,  to  whom  the  law  gives  cre- 
dit. The  application  made  by  the  plaintiff,  on  his  fa* 
ther's  death,  for  restitution,  shews  that  the  defend- 
ant had  got  possession,  and  is  an  admission  on  re- 
cord that  it  had  not  been  redeemed  ;  I  perfectly  agree, 
however,  that  if  it  had  been,  there  was  no  occasion  for 
a  new  lease.  Now,  whether  a  waiver  can  take  place  of  a 
judgment,  after  a  lapse  of  the  six  months,  is  entirely  a 
new  question ;  it  never  has  been  decided  here  or  in  Eng- 
land ;  if  it  could,  it  certainly  would  be  productive  of 
great  inconveniences.  Suppose  the  case  of  a  settlement, 
put  by  niy  brother  Downes,  if  a  waiver  was  allowed,  it 
would  defeat  that  settlement ;  lie  might  thereby  defeat 
all  mesne  mortgages,  judgments,  &c.  by  setting  up  this 
lease ;  that,  however,  is  not  the  question  here  :  his  dis- 
continuing the   ejectment,  brought  as    of  Michaelmas* 

1781,  on  the  title,  was  because  he  then  found  out  he  had 
not  served  the  mortgagees  -,  and  therefore  it  is  that  he 
brings  another  ejectment,    for  non-payment  of  rent,   in 

1782,  against  the  mortgagees,  and  it  is  the  mortagees 
alone  he  serves.  All  fchese  circumstances,  in  my  mind, 
clearly  shew  it  had  not  been  waived  :  it  is  true  that  the 
possession  has  generally  gone  with  the  lessor  of  plaintiff} 
it  appeared  so  in  the  cross-examination.  The  Counsel 
in  the  case  have  dispensed  with  the  first  rules  of  evidence; 
they  have  substituted  parol  evidence,  arising  from  the 
cross-examination,  to  prove  matters  of  record.  In  my 
opinion  such  evidence  was  inadmissible  ;  the  bills  filed  in 
Equity,  praying  that  a  charge  the  lessor  of  plaintiff  had 

,  against  the  defendant  might  be  set  off  against  the  rent 


701 

due,  and  for  an  injunction,  which  was  accordigly  obtain 
ed,  and  which  has  never  been  dissolved  to  this  moment. 
This,  though,  in  my  mind,  improperly  admitted  as  evi- 
dence, yet  undeniably  excludes  the  presumption  of  a  wai- 
ver. But  there  is  further  evidence ;  a  balance  settled  on 
an  account,  at  25s.  an  acre,  and  not  at  18  shillings* 
the  rent  reserved  in  the  lease  %  besides  the  notice  to 
quit,  the  acquiescence  of  the  lessor  of  plaintiff,  by  giving 
up  the  possession  accordingly,  and  the  ejectment  brought 
in  1800,  and  judgment  by  default*  and  the  habere 
executed  thereon.  The  doctrine  of  presumption  was 
brought  in  by  the  most  enlightened  Judges,  to  come 
at  the  truth  of  the  case.  Where  possession  has  been  a 
great  length  of  time,  there  the  Judges  have  left  it  to 
the  Jury  to  presume  a  re-conveyance,  &c.  In  my  opi- 
nion there  is  no  evidence  to  warrant  the  presuming  a 
redemption. 

Judge  Day. — The  doctrine  of  waiving  a  judgment 
obtained  on  record  by  a  waiver  in  pais,  is  a  new  one* 
and  has  not  been  argued.  In  1780,  the  defendant  re- 
covered the  actual  possession  ;  thati  appears  incontro- 
vertibly  from  two  motions.  In  1782,  we  find  the  lessor 
of  plaintiff  in  the  possession,  whether  as  tenant  in  pos- 
session under  the  old  lease,  the  forfeiture  being  waived, 
or  under  a  new  contract,  does  not  appear ;  the  title  of 
the  defendant,  implies  he  was  in  under  the  old  con- 
tract. The  letting  at  25  shillings  an  acre,  implies  a 
new  lease,  as  the  notice  to  quit  implies  tenantcy  from 
year  to  year.  It  requires  a  new  investigation.  The 
whole  matter  is  very  dark  and  confused. 

Court. —'Let  there  be  a  new  trial. 
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John  Leesj   Lessee  of  Hagan,  and  of  Lonl 
Massey,  in  error, 

versus   William  Touchstone. 


It  is  no  de- 
fence in  an  eject 
ment  on  the  ti- 
tle, that  the  de- 
fendant has  a 
written  execu- 
tory article,  or 
agreement,  for 
a  lease,  from 


HIS  was  error  on  a  judgment  in  ejectment,  given 
in  the  Court  of  Common  Pleas.  It  was  an  ejectment 
on  the  title  brought  for  the  lands  of  Nockmar,  in  the 
county  of  Limerick  -,  it  was  tried  in  1796,  at  the  Assizes, 
before  Baron  George.  The  plaintiff,  to  support  his 
the  lessor  of  the  title,  as  owner  of  the  fee,  produced  in  evidence  a  written 

plaintiff.     1  he  r 

plaintiff  gave  in   article,  wherein  it  was  agreed  that  Lord  Massey  should 

evidence  a  writ-  . 

make  a  lease  of  the  lands  in  question  to  the  defendant, 
at  14  shillings  an  acre,  for  three  lives.  This  was  only  an 
executory  article,  and  did  not  convey  the  possession. 
Mr.  Massey,  the  witness,  who  proved  it  on  his  cross- 
examination,  stated  that  the  defendant  had  paid  two 
years  and  a  half  rent  to  the  plaintiff,  and  also  notice 
see^s  title.   The  served  on  plaintiff  to  execute  the  leases.     The  defend- 

defendant  shew-  r 

ed  notice  served  ant,  on  this,  insisted  he  was  tenant  from  year  to  year, 

en  the  plaintiffs, 

to  execute  leases  and  consequently  entitled  to  notice  to  quit;  and  that 
and  proved  his'  the  plaintiff  ought  to  be  nonsuited.  Plaintiff,  on  the 
year"  anda  half  contrary,  insisted  that  he  was  only  tenant  at  will,  and 
bv^hfartS^  therefore  no  notice  necessary.  The  learned  Judge  re- 
th?se  ^Omentelodf  fused  to  nonsuit  the  plaintiff ;  but  told  the  Jury,  that 

rent  entitled 

him  to  notice  to  quit.  That  if  no  rent  had  been  paid,  defendant  would  have  been  only 
tenant  at  will ;  here  the  articles  did  import,  that  the  defendant  should  enter  under  them ; 
and  does  not  say  one  word  about  the  possession  in  the  mean  time.  Till  Lord  Somerville's 
time,  eourts  of  equity  never  decreed  a  specific  performance  of  any  article,  till  the  party  had 
recovered  at  law  under  it. 


ten  executory 
article,  entered 
into  by  the  les- 
sor and  the  de- 
fendant, for  a 
lease  to  the  de- 
fendant, to 
prove  the  de- 
fendant's ac- 
knowledgment 
of  his,  the  les- 
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there  was  evidence  to  go  to  them,  that  the  defendant 
was  in  possession  of  the  legal  estate,  as  tenant  from 
year  to  year  ;  and,  if  so,  they  should  find  for  the  de- 
fendant. They  found  so  accordingly;  and  a  bill  of  ex- 
ceptions was  taken  to  this  charge,  insisting  no  notice 
was  necessary ;  and  on  its  being  argued  in  the  Common 
Pleas,  judgment  was  given  for  the  defendant.  From  this 
judgment,  a  writ  of  error  was  brought.  For  the  plaintiff 
in  error  it  was  argued  as  follows  :  Mr.  Massey  proved 
a  written  agreement,  wherein  Lord  Massey  agreed  to 
make  a  lease  to  Barnet  and  Touchstone,  for  three  lives, 
who  were  to  pay  fourteen  shillings  an  acre,  and  to  lay 
manure,  &c.  Massey,  on  his  cross-examination,  swore 
that  rent  was  paid  under  this  agreement  ;  and  also 
proved  a  receipt  for  two  years  and  an  half  rent ;  he 
also  served  a  notice  to  execute  the  leases.  The  Judge 
refused  to  nonsuit  the  plaintiff;  but  told  the  Jury  there 
was  evidence  to  go  to  them  of  a  tenancy  from  year  to 
year ;  and  if  so,  they  should  find  for  the  defendant. 
The    question,  then,    now    for   the  Court  to   decide, 

was,    whether  notice   to   quit   was  necessary. The 

defendant  argued  that  there  was  now  no  tenancy  at 
will;  and  they  cited  3  Burr.  1609,  where  Lord  Mans- 
field so  expressed  himself.  This,  however,  plaintiff's 
Counsel  insisted  must  mean  that  there  are  very  few  te- 
nancies at  will,  but  that  still  they  may  be  created ;  and 
for  this  they  cited  Coke  Lyttleton,  55,  (a  note.)  Three 
estates  at  will  may  now  be  created;  but  they  are  not 
favoured  in  law.  In  Preston's  Quantity  of  Estates,  668, 
the  words  shew,  though  they  seem  to  imply  that  there 
is  no  tenancy  at  will,  yet  that  they  mean  that  there  are 
none  by  construction  ;  that  the  Court  will  not  raise  any 
by  construction.  Taking  for  granted,  then,  that  a  te- 
nancy at  will  may  be  created,  let    u?  see  how  it  is 
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raised  :  1st,  by  express  words.  2dly,  a  demise  for  a 
term  wholly  uncertain.  Co.  Lyt.  3,  6.  Gilbert's  Trea- 
tise on  Leases  and  Terms.  Bacon,  Leases  and  Terms, 
letter  L,  sect.  3,  as  if  a  woman  ensehit  make  a  lease 
until  her  son  comes  of  age,  for  it  is  uncertain  when  it 
will  commence,  and  is  a  mere  tenancy  at  will.  3d, 
Where  the  term  is  created  by  express  words,  and  is 
sufficiently  certain,  but  where,  from  the  imperfect  na- 
ture of  the  conveyance  it  does  not  convey  the  estate  to 
the  party  so  as  to  take  any  effect.  Co.  Lyt.  1.  Lut.  70. 
1  Rolle  Abr.  856,  as  if  a  man  makes  a  feoffment  for 
life,  without  livery,  and  the  lessee  enters,  and  pays  rent 
tinder  that  demise — 1st,  admitting  the  legal  operation 
of  the  articles,  not  to  convey  the  estate.  Yet,  2dlyf 
exclusive  of  that,  there  is  evidence  to  go  to  a  jury  of 
the  legal  estate  being  in  the  defendant,  as  tenant  at  will.. 
The  contract  here  does  not  express  any  thing  about  the 
jpossession  until  the  lease  is  executed.  2  Salk.  414, 
Bac.  Abr.  supra  letter  L,  sect.  3.  By  that  case  it  was 
adjudged  to  be  certain  but  for  one  year  ;  and  if  the  te- 
nant overheld,  and  paid  rent,  he  ceases  to  be  a  tenant 
for  a  year,  and  is  tenant  at  will;  but  now  he  is  held 
to  be  a  tenam  from  year  to  year,  and  the  payment  of 
the  rent  is  held  to  be  evidence  of  the  new  contract.  It 
js  said,  that  though  there  was  no  evidence  of  a  tenancy 
from  year  to  year,  yet  the  Jury  might  presume  it  with- 
out any  evidence  §  but  that  could  not  be  done  here, 
because  it  would  be  presumed  contrary  to  the  real  fact. 
The  contract,  the  holding  over,  and  the  paying  rent, 
was,  the  Baron  thought,  evidence  of  a  tenancy  from 
year  to  year.  8  T.  R.  3.  Parol  demise  for  twenty-one 
years,  action  for  double  rent  for  holding  over  as  a  te- 
nant from  year  to  year,  objected  ;  it  should  have  been 
as  a  tenant  at  will. 


70 


« 


Court- of  opinion  it  was  a  holding  from  year  to  year  % 
that  an  agreement  to  hold  for  lives,  being  held  under, 
without  being  completed,  is  a  tenancy  at  will.  The 
case  of  Pack  v.  Constable,  in  3  Wilson,  25,  is  a  mis- 
take, and  is  so  stated  by  the  Court,  in  Vernon  and 
Scriven,  292,  Comyn's  Digest,  Estates,  letter  9. 

Judge  Ghamberlaine.*-' Suppose  lessee  had  refused  to 
accept  the  equitable  article,  would  he  have  been  entitled 
to  a  notice  to  quit  ? 

Mr  Richard  Pennefather  argued  for  the  defendant 
in  error.  The  question  is,  whether  there  is  any  evi- 
dence to  go  to  a  jury,  to  bind  a  tenancy  from  year  to 
year.  The  lessor  of  the  plaintiff  produced  an  article  in 
evidence  against  the  defendant,  to  prove  the  defendant's 
acknowledgment  of  the  iessor's  title  ;  the  Court  of  Com- 
mon Pleas  have  decided  those  articles  no  legal  estate. 
To  rebut  this,  the  defendant  produced  receipts,  and 
shewed  a  possession,  which  the  defendants  insisted  was 
sufficient  evidence  to  be  left  to  a  jury  to  say  it  was  a 
tenancy  from  year  to  year.  Rent  was  paid  under  these 
articles.  I  shall  first  consider  the  effect  of  those  re- 
ceipts, without  the  articles.  1  shall  secondly  consider 
what  effect  the  articles  will  have  on  it.  The  payment 
of  rent  is  evidence  of  a  tenancy  from  year  to  year,  un- 
less the  estate  be  otherwise  limited.  A  tenancy  at  will 
does  not  now  exist,  unless  so  expressly  limited  by  con- 
tract or  agreement.  3  Bur.  1609,  1  T.  R.  163,  a 
tenancy  at  will,  is  now  a  tenancy  from  year  to  year, 
wherever  an  annual  rent  is  reserved.  3  T.  R.  13.  Pay- 
ment of  rent  is  conclusive  evidence  of  a  tenancy  from 
year  to  year.  Secondly,  as  to  what  alteration  the  ar- 
ticle makes.  A  tenancy  from  year  to  year,  succeed  a 
tenancy  at  will ;  it  was  adopted  in  favour  of  agriculture 
and  husbandry,  to  prevent  the  tenant  from  being  turned 
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dpi  unreasonably.     A  person  entering  under  an  equi» 
fable  article,   has  no  power   but  by  permission  of  the 
lessor ;  the  article  does  not  give  any  legal  estate  ;  why 
should  the  article  be  considered   evidence  of  a  tenancy 
at  will,  an    estate  not  favoured  by  the  law,  and  yet  not 
be  any  evidence  of  a  tenancy  from  year  to  year,  which 
35  much  favoured  ?  If,  in  the  case  cited  from  Lyttleton, 
lie  had  paid  rent,  it  would  have  been  a  tenancy  from 
year  to  year.     I  Rolle,  869,  a  feoffment  without  livery  ; 
the  tenant  enters,  it  is  a  tenancy  at  will,  for  it  shews 
the  intent  of  the  party  to  be  tenant,  though   the  con- 
veyance does  not  pass  the  estate,  for  the  want  of  the 
livery.      If  a  person  holds   for  three  years,  and  this 
triennial  possession  cannot  be  put  an  end  to,  without 
Botice.     3  T.  R.   452,  Tenant  for  life  makes  a  lease* 
exceeding  his  power ;  if,  however,   the  reversioner  ac- 
cepts of  rent,  it  is  a  tenancy  which  cannot  be  put  an  end 
to  without  notice  to  quit,  ending  on  the  gale  days  point- 
ed out  by  the  lease,  for  it  is  coupled  to  the  former  de- 
mise.    1  H.  Bl.  97,  Lessee  of  Jourdan  v.  Ward,  If 
there  is  an  equitable  agreement  for  a  greater  estate^  yet 
if  he  pays  rent,  it  will  be,  in  a  court  of  law,  a  tenancy 
from   year  to  year.     5  T.  R.  471,  A  person  entering 
under  a  void  lease,   is  not  a  trespasser.     8  T.  R.  3. 
3  Browne's  Chancery  Cases,  161,  Agreement  for  tithes. 
The  plaintiff  contended  them  to  be  the  same  as  estates 
st  will ;  insisted  first  on  a  modus,  and  if  it  was  not  a 
modi/ Si  that  he  was  entitled  to  six  months  notice  to  quit, 
and  cited  the  Kensington  ca?e,  where  the  defendant 
yelied  on  a  composition  made  during  the  incumbency, 
And  secondly,  that  he  had  not  sufficient  notice  to  quit, 
M  esty  six  months.      The  Lord  Chancellor  declared  he 
could  not  decide  against    the  Kensington   case  ;    and 
dismissed  the  bill,     In    Browne,    it  is  decided  that  a 
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inan  may  claim  by  title,  paramount ;  and  after,  insist 
upon  notice.  2  Anstruther,  39?,  recognizes  the  Ken* 
sington  case.  1  Bousanquets  and  Puller,  464,  recog- 
nizes, it.  7  T.  R.  83,  acceptance  of  rent,  by  reversion* 
expectant  upon  a  lease  for  life,  makes  the  lessee,  hold* 
ing  under  a  void  lease,  tenant  from  year  to  year. 

Mr.  Franks. —Thh  case  had  been  tried  before  BarOn 
George.  The  plaintiff  produced  a  Mr.  Massey,  who 
proved  that  the  defendant  had  proposed  for  these  lands* 
for  a  lease  for  three  lives,  which  was  agreed  to,  in  writ- 
ing, by  Lord  Massey  ;  that  rent  had  been  paid  under 
it.  The  defendant  insisted  on  a  nonsuit,  because  he 
had  no  notice  to  quit.  Baron  George  told  the  Jury 
there  was  evidence  of  a  tenancy  from  year  to  year, 
Co.  Lyt.  sect.  689  A  tenant  at  will,  is  where  lands  are 
let  to  be  held  at  the  will  of  the  lessor,  and  the  lessee  en- 
ters, Lyt.  70  ;  .so,  if  one  makes  a  deed  without  livery, 
the  feoffee  is  tenant  at  will ;  for  the  deed  shews  the  will 
of  the  lessor,  that  the  feoffee  should  have  no  lands* 
Here  is  a  proposal  by  the  defendant  for  the  lands  ;  the 
defendant  pays  rent  \  articles  shew  the  license  of  lessor 
to  enter ;  this  license  may  be  determined  at  any  time* 
Other  tenancies  have  ceased  to  exist,  by  acts  of  the  legis- 
lature ;  no  act  takes  away  the  tenancy  at  will,  but  the 
statute  of  frauds,  7  W.  3.  which  says,  if  lessor  died  be- 
fore lessee  enters,  lessee  cannot  enter,  the  lessor's  will 
being  determined.  2  Bl.  Com.  148.  If  there  be  a  con- 
tract for  the  possession  of  lands  for  a  certain  period* 
and  the  lessor  dies  before  the  lessee  enters,  yet  may  the 
lessee  enter.  1  T.  R.  382  The  mortgagor  is  tenant  at 
will  to  the  mortgagee.  Gilbert,  Action  of  Debt.  326, 
327.  Entry  by  the  lessor,  or  a  distress,  determines  the 
will.  3  Burrow,  1609,  in  a  tenancy  from  year  to  year, 
from  implied  contracts,  Mr.  J.  Wilmot  says  there  must 
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be  notice  to  quit,  according  to  the  custom  of  the  country. 
7  T*  Ft.  162,  Where  a  lease  is  determinable  on  a  cer- 
tain event,  by  the  agreement,  no  notice  is  necessary ; 
in  short,  there  is  no  case  against  my  client.  £  Strange, 
728.  In  no  case  shall  a  voluntary  contract  be  made  the 
foundation  of  an  action ;  people  are  liable  by  their 
agreements ;  and  no  implication  shall  be  raised  against 
an  agreement  *,  so,  a  release  in  general  words,  shall  not 
bind  farther  than  was  agreed  to.  4  T.  Ii.  147.  So,  the 
giving  to  the  executor  the  residuum,  is  counteracted  by 
giving  him  a  specific  legacy.  6  T.  R.  324,  Cotton  v. 
Power,  Lord  Kenyon,  on  express  agreement,  includes 
the  presumption  of  an  implied  agreement.  The  plaintiff 
could  not  recover  on  a  quantum  meruit,  because  he  had 
entered  into  an  express  contract.  5  T.  R.  471,  Lessee 
of  Rigg  v.  Ball,  lease  by  parol  for  seven  years,  void  by 
the  statute.  He  paid  rent  •,  there  was  notice  to  quit  ; 
this  notice  was  held  bad,  as  ending  at  an  improper  half 
year.  Ridgway,  411,  Boyle  v.  Lysaght,  Lord  LifFordt 
in  an  argument  upon  a  covenant,  laid  it  down,  as  the 
parties  themselves  have  treated  it,  as  a  covenant ;  so 
will  we-  Cow.  382,  &c.  the  same  principle  established 
payment  of  rent,  under  an  article,  precludes  an  implied 
contract  of  a  tenancy  from  year  to  year;  in  Rigg  and 
Bell,  5  T.  R.  471,  the  lease  was  actually  void.  In 
Cotter  and  Powell,  6  T.  R.  324,  he  could  not  recover, 
on  the  implied  contract,  because  there  was  an  express 
contract ;  and  he  could  not  recover  on  the  express  con- 
tract, because  he  had  not  performed  his  part.  Here 
the  defendant  may  have  another  action  for  non-perform- 
ance ;  the  Courts  of  Equity  did  not  decree  performance, 
till  the  time  of  Lord  Sommerville,  unless  the  party  had 
recovered  damages  at  law  for  the  breach  of  contract. 
If  Lord  Massey  had  suffered  a  feint  recovery?  for  what 
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term  could  the  tenant  come  in,  and  falsify,  on  a  deter- 
mination of  a  tenancy  at  will  by  the  landlord  ?     The 

tenant  had   the  whole  implements,  corn,  rent,  &c. 

Salk.  413,  where  lessee  determines  the  will,  he  must  pay 
the  rent  up  to  the  gale  day ;  so  that  a  tenancy  at  will  is 
more  advantageous  to  husbandry,  than  a  tenancy  from 
year  to  year.  In  the  Kensington  case,  cited  in  2  Browne, 
Chancery,  161,  there  were  two  defences;  the  second 
was  not  proved,  so  that  it  did  not  contradict  the  other* 
The  contract  cannot  now  be  amended. 

Lord  KiIwarden.-~~Thh  is  an  ejectment  on  the  title : 
the  plaintiff,  to  shew  Lord  Massey's  title,  proved  an  ar- 
ticle, whereby  it  was  proposed  to  take  a  lease  of  the  said 
lands,  at  14s.  an  acre,  for  three  lives,  and  Lord  Massey's 
agreement  thereto.  Lord  Massey  insists  there  was  no 
possession  held  under  this  article,  though  similar  rent  was 
paid.  Lord  Massey  was  owner  of  the  inheritance  ;  he 
only  agreed  to  make  a  lease;  the  defendants  insisted 
that  they  were  tenants  from  year  to  year,  and  should 
have  notice  to  quit.  Baron  George  told  the  jury  that  a 
notice  was  necessary.  A  bill  of  exceptions  was  taken  to 
this  charge,  and  judgment  was  given  for  the  defendant' 
We  all  think  that  the  possession  here  was  not  under  the 
article  ;  he  did  not  hold  under  it ;  the  article  imports  he 
did  not.  The  tenancy  at  will  does  not  at  all  come  into 
the  question :  if  he  had  entered  under  the  articlesi  it 
would  have  been  a  different  question. 

Judge  Downcs. — It  must  go  to  the  jury  as  a  tenancy 
from  year  to  year. 

Judge  Day.— -If  the  rent  had  not  been  paid,  it  would 
have  been  a  tenancy  at  will. 

Judgment  affirmed. 


*  Y 


Mcholas  Vickars  and  Robert  Vickari 
versus 

Robert  Tubet  and  Bartholomew  Malone* 
Assignees  of  James  Vyse^  a  Bankrupt; 


,  vysie  drew  a     j|_  H I S  was  an  action  brought  by  the  plaintiffs,  as 

bill  oi  exchange  .  -         - 

In  favour  or  Orr.  holders  and  assignees  of  a  bill  of  exchange*  drawn  the 
over  to  Boyd.  12tli  September*  1799,  by  the  bankrupt*  Vyse,  in  favour 
^btecu^the"  ©f John  Orr,  for  ^£200,  (the  value  had  been  received  in 
P?«ented  tBh°eyd  hoPs)  on  Petre  and  Cannon  in  London,  20th  November, 
bill  for  accept-    This  bill  was  noted  for  non-acceptance,  when  presented 

ance,  and  it  was  r  r 

noted  for  non-    by  Boyd  ;  the  assignee  of  Orr  endorsed  over  to  Boyd ; 

acceptance.  *         J  9  . 

1  he  plaintiffs      and  Boyd,  after  the  non-acceptance,  being  indebted  to 

^ranting  the  "  „   '         ,  .  .  «,        » 

money  due  them  the  plaintiffs,  and  they  wanting  their  money,  offered 
$oyd  offered  them  payment  in  either  sugar  or  this  note,  which,  on 
Lent  dtE"  Dem£  presented  for  acceptance  by  Boyd,  had  been  marked 
mo1erso°hiarked  ^or  non"accePtance'  They  preferred  the  note,  expecting 
for  non  accept-   to  be  able  to  raise  money  quicker  on  that,  and  Boyd  ac- 

anee.    They  ':-.  .  J 

preferred  the     cordinglv  endorsed  it  Orer  to  them.     Orr  was  the  drawer 

note.    Kyle  ,  rr   ,      ,  .  ,,  ,     .. 

becomes  a  and  Kyle  the  acceptor ;  there  was  no  manner  ot  dealings 
the  assignees  re-  between  the  plaintiffs  and  Vyse;  Vyse  and  the  Boyds 
amount?o  the  nad  keen  *n  tne  namt  of  mutually  drawing  on  each  other  ; 
plaintiff,  ai-       thecash  account  seemed  in  favour  of  Vyse,  but  it  was 

jedging  that  J      " 

Boyd,  who  had 

endorsed  it  over  to  the  plaintiffs,  was  indebted  to  the  bankrupt  in  more  than  the  amount  of 
the  bill;  and  that  the  bill  being  endorsed  over,,  after  being  noted  for  Boiiraceeptancej  they 
were  entitled  to  this  defence  against  the  endorsees.  There  were  no  dealings  of  any  kind 
between  the  plaintiffs  and  Kyle.— —The  Court  held,  the  assignees  were  not  entitled  to  this 
defence.  1  hat  though  the  circumstance  of  its'  hping  overdue  when  endorsed,  or  its  being 
.marked,  or  noted  for  non-payment,  would  entitle  them  to  it,  yet  the  marking  or  noting 
barely  for  non-acceptance,  would  not  That  it  was  to  be  considered  as  if  it  was  the  promissory 
note  of  Kyle,  to  be  paid  by  him,  in  the  event  of  its  non-acceptance,  or  non-payment.  The 
non-acceptance  is  only  notice  riot  to  take  it  on  the  credit  of  the  acceptor;  shewing  that  the 
person  on  whom  it  isdrawn,  has  no  efieets  of  the  drawer  in  his  hands. 

Equitable  defences  mean  such  defences  as  would,  on  an  application  to  a  Court  of  Equity^ 
procure  an  injunction.— —The  clause  in  the  Bankrupt  aot,  which  gives  a  set-off,  and  mutual 
credits,  and  the  balance  to  be  struck,  does  not  operate  so  as  to  enable  the  assignees  to  do  so 
Against  the  present  plaintiffs,  but  would  enable  thepji  as  against  Boyd,  because  he  was  a  party 
in  the  drawing  of  the  bill. 
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impossible  to  ascertain  in  whose  favour  th$  balance?  on 
the  whole,  was,  whether  in  favour  of  Boyd  or  Vyse.  The 
defendant  wished  to  go  into  a  defence  of  a  set-off  for 
debts  owing  to  Vyse  by  Boyd  ;  the  plaintiff  insisted  that 
the  note  was  conclusive  evidence  of  the  debt  and  conside- 
ration, and  that  they  were  entitled.  To  this  defence  the 
Judge  was  of  opinion  with  the  plaintiffs,  but  saved  the 
point.  Two  questions  arose  on  this  ;  first,  whether  the 
Vickars,  who  received  the  bill  after  it  was  noted  for  non- 
acceptance,  were  not  obliged  to  stand  in  Boyd's  shoes* 
and  whether  the  defendants  might  not  go  into  a  defence 
as  against  Boyd  ;  secondly,  whether  Boyd  cquld  prove  it 
under  the  commission  against  Vyse.  First,  as  to  whether 
Vickars,  taking  the  bill  from  Boyd,  noted  for  non-accept- 
ance, was  not  bound  to  stand  in  the  shoes  of  Boyd,  and 
that  the  defendants  might  avail  themselves  of  any  defence 
against  the  Vickars  that  they  could  against  Boyd.  Here 
the  holders  of  a  bill  of  exchange  were  entitled  to  recover 
from  the  makers  a  bill  which  they  have  taken  bonajtde, 
and  for  valuable  consideration.  1  Salk.  145,  a  bill  pay- 
able to  A,  or  bearer,  the  endorser  cannot  support  an 
action  against  the  drawer.  The  cases  in  Lord  Ray.  738, 
1  Bur.  454,  3  Bur.  1517,  3  Bur.  1354,  all  shew,  that 
where  the  holders  of  notes  repover  against  the  drawer, 
they  have  been  taken  bona  Jide,  and  for  valuable  consi- 
deration, and  where  there  is  no  circumstance  to  induce  a 
supposition  that  they  were  taken  in  fraud.  In  Dougl. 
640,  there  was  a  special  endorsement  :  they  did  not  taka 
notice  of  it,  but  paid  it  to  Jhe  holder.  The  special  en- 
dorser proceeded  against  them ;  for  it  was  their  own 
laches,  and  therefore  they  were  bound  to  pay.  3  T.  R. 
828,  Brown  and  Davis,  it  is  there  laid  down,  that  a  bill 
being  noted  for  non-acceptance,  should  awaken  suspi- 
cion. 7  T.  R.  650,  423,  there  Lord  Kenyon  said  he 
would  agree,  that  if  the  holder  knevy  it  was  dishonored^ 
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the  defendant  ought  to  be  let  into  any  defence  he  might 
have  against  the  drawer.  The  non-acceptance  of  a  bill  is 
as  much  a  dishonoring  of  the  bill  as  non-payment.  The 
remedy  in  both  cases  is  the  same.  1  T.  It.  712,  if  the 
endorser  of  a  bill  of  exchange  delay  giving  notice  to  the 
endorser  of  its  non-acceptance,  the  endorser  is  discharged. 
Beam  and  Sterling,  7  T.  R.  423,  was  decided  on  the 
same  principle,  that  no  man  shall  take  advantage  of  his 
own  wrong.  The  defendant  there  had  antedated  his  own 
draft.  Secondly,  as  to  the  situation  of  Boyd  and  Vyse* 
whether  Vyse  should  be  let  in,  under  the  clause  of  the 
Bankrupt  Act,  allowing  a  set-off  of  debts,  accounts,  &c. 
and  that  whatever  balance  shall  appear  due,  be  allowed, 
&c.  4  Bac.  Abridg.  728,  it  seems  a  matter  of  doubt 
whether  Boyd  was  indebted  to  Vyse,  or  Vyse  to  Boyd, 
Boyd  never  paid  these  engagements;  and  that  it  is  for 
the  Commissioners  of  the  Bankrupts  to  determine  what 
'•was 'due.  3  Wil,  272,  346,  4  T.  R.  714,  a  man  cannot 
prove  a  debt  before  the  Commissioners  which  is  not  due 
at  the  time  of  the  bankruptcy  i  the  payee  of  a  note  cannot 
recover  against  the  drawer  or  endorser,  till  he  has  paid 
the  money,  for  till  then  it  is  no  debt,  and  could  not  be 
proved  ;  and  his  bankruptcy  intervening  between  the 
drawing  or  endorsing  and  the  payment,  is  no  bar  to  the 
action. 

Mr,  Hitchcock,  for  the  plaintiffs,  argued  that  the  plain* 
tiffs  are  honujide  merchants  ;  they  took  it  in  discharge 
of  a  debt,  in  preference  to  goods,  which  they  might  have 
sold.  The  hand- writing  of  Vyse  was  proved.  The  point 
about  the  notice  was  saved. 

LfOrd  Kilwarden. — Consider,  if  the  bill  is  so  far  disho* 
nored  by  the  non-acceptance,  as  that  it  might  not  be 
passed  by  Boyd  honajide,  even  and  supposing  nothing  to 
be  due. 

Mr*  JiitcJicoch — •Kid,  Bills  of  Exchange,  70,  gyery 


.» 


13 


drawer  of  a  bill  is  answerable  in  any  of  three  events,  and 
on  any  of  these  not  being  perfected,  he  must  pay  it  :-4- 
first,  that  drawer  should  accept ;  secondly,  that  he  would 
be  found  ;  thirdly,  that  he  would  pay  it.     Time  never 
runs  till  after  acceptance  ;  a  protest  for  non-acceptance* 
where  a  bill  is  payable  so   many   days  after  sight,  the 
holder  ought,  on  the  day  it  became  due,  to  demand  it, 
though  not  accepted.     Q  T.  R.  200,    a  bill,  payable  so 
many  days  after  sight,  the  time  is  to  be  computed  from 
the  acceptance,  or  protest  for  non-acceptance;  in  an  action 
brought  by  a  third  person  against   the  drawer,    the  con- 
sideration cannot  be  gone  into.     Dough  637,  the  assigneie 
must  take  the  matter  assigned,  with  all  its  equity,  except 
in  cases  of  bills  or  notes  where  consideration   cannot  b« 
gone  into,  except  bills  or  notes  passed  for  gaming,  or 
suing  on  bills  not  presented  in  proper  time,     3  T.  R.  80f 
action  brought  by  the  endorser   of  a  promissory  note 
against  the  maker  ;    the  maker  first  dishonored  the  bill, 
but  afterwards  paid  the  payee,  who  kept   possession  of 
the  note,  and  re-issues  it,  and  endorses  it  over  to  the 
plaintiff  long  after  the  time  for  payment*  and  it  was  noted 
for  non-acceptance  by  the  maker  ;  it  was  noted  for  non- 
payment at  the  time  of  the  endorsement ;  held  that  he 
was  open  to  such  defence   as  the   maker  might  set  up 
against  the  payee.     That  case  differs  widely  from  our's ; 
there  the  note  was  dishonored  by  the  maker  on  the  day 
of  payment;  here  the  time  of  payment  had  not  arrived  ; 
the  bill  was  refused  acceptance,  but  was  still  in  existence. 
Any  person,  by  the  mercantile  law,  may  accept  or  pay  a 
bill ;  the  plaintiff  took  it  at  the  risk  of  its  never  being  paid 
by  the  drawer,  but  he  did  not  discharge  the  original  per- 
sons.    It  had  been  drawn  by  Vyse,  in  favour  of  Orr ; 
endorsed  by  him  to  Boyd,  and   by  him  to  the  plaintiffs  j 
there  was  no  kind  of  privity  between  Vyse  and  his  payee, 
Orr ;  which  distinguishes  this  case  from  that  of  Brown* 
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ftnd  Davis  ;  nor  is  the  defence  the  same.  In  Browne  and 
Davis  the  defence  was  payment ;  here  the  defence  is,  that 
It  never  has  been  paid,  nor  ought  to  be  paid.  3  Bur. 
1663,  a  nudum  pactum  does  not  exist,  in  mercantile 
Jaw,  in  commercial  cases.  The  want  of  consideration  is 
not  to  be  gone  into  on  bills  of  exchange  ;  the  defence  is, 
that  this  note  is  a  nudum  pactum.  7  T\  R  423,  action 
on  a  bill  of  exchange  on  a  banker  ;  cheque  given  in  pay* 
ment ;  the  banker  became  a  bankrupt.  There,  the  de- 
fence was,  that  he  ought  not  to  pay  it,  as  it  was  taken 
after  it  became  due  \  hp  was  not  allowed  to  go  into  that 
defence. 

Mr*  Holmes,  for  defendants.— Both  the  law  and  justice 
of  the  case  are  in  favour  of  the  defendants.  There  was 
lio  evidence  that  Vyse  had  practised  any  fraud,  or  that 
any  collusion  subsisted  between  Vyse  and  Boyd  to  deceive 
the  plaintiff;  the  deceit,  if  any,  was  practised  by  Boyd 
against  the  plaintiffs ;  the  plaintiffs  must  have  known, 
from  the  bill,  that  the  drawer  had  refused  credit  to  Vyse. 
The  first  question  that  arises  is,  whether  the  bill,  appear- 
ing to  be  dishonored  on  the  face  of  it,  was  not  taken  by 
the  plaintiff  on  the  credit  of  Boyd ;  and  if  so,  whether 
the  defendants  are  not  entitled  to  any  defence  against 
plaintiffs  that  they  might  have  had  against  Boyd ;  if  the 
plaintiffs  had  taken  \%  after  it  became  due,  it  certainly 
would  have  been  so.  A  person  issuing  a  bill  after  it  be- 
comes due,  shall  not  take  advantage  of  it.  Bills  of  ex- 
change, dishonored  on  the  face  of  them,  if  negociated 
after,  are  within  the  same  rule  \  it  was  so  laid  down  in 
Sterling's  case.  The  Courts  have  considered  bills  quasi 
specialties,  in  respect  of  third  persons,  with  a  view  to  pro- 
mote the  interests  of  commerce.  This  will  not  break  in 
on  this  policy  ;  it  only  says,  that  where  a  bill  appears 
attended  with  peculiar  circumstances,  it  shall  not  be 
taken5  without  inquiry.     An  endorsee  will  have  his  rfi« 
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nieciy  against  his  immediate  endorser  on  whose  credit  he 
took  it ;  it  was  so  determined,   as  a  rule  of  law,  in  the 
case  of  Brown  and  Davis  :    that  was  a  case  on  a  promis- 
sory note,  which  is,  by  force  of  the  statute,  to  be  con- 
sidered as  a  bill  of  exchange.     Davis  drew  the  note  la 
favour  of  Sandal  j    it   was  protested   for  non-payment* 
and  afterwards  Davis  paid  it,  without  taking  the  note  up  i 
Sandal  had  endorsed  his  name  on  it,  and  then  put  it  in 
circulation,  and  passed  it  to  the  plaintiff,  Brown.    Brown 
brings  his  action  against  Davis  |    there   was   clearly  no 
kind  of  privity  between  Brown  and  Davis.     At  the  trial, 
Lord  Kenyon  would  not  admit  Davis  to  go  into  any  evi- 
dence of  the  payment  of  it ;  but,  on  a  rule  to  shew  cause* 
he  changed  his  opinion*  not  being  aware,  at   the  trial* 
that  it  was  dishonored  on  the  face  of  it.     It  only  remains 
to  shew  that  this  rule  applied  to  cases  where  it  is  negoci- 
ated  before  the  time  of  payment ;  it  was  clearly  negociated 
out  of  the  usual  course  of  exchange.     A  drawer  draws  in 
favour  of  a  third  person,  on  the  ground  that  he  has  money 
or  credit  with  the  drawee,  and  that  if  he  does  not  accept 
it,  or  does  not  pay  it,  he,  the  drawer,  will  5  that  is  the 
contract  known  by  the  law.     It  is  on  the  credit  of  the 
drawer  that  the  bill  is  taken  ;  the  drawee,  by  non-accept- 
ing the  bill,  shews  that  the  drawer  has  neither  effects  nor 
that  credit  with  him,  which,  by  the  drawing,  he  pretends 
to  have  ;  and  he  thereby  draws  it  out  of  the  Usual  course 
of  trade  :  the  drawer   is  then  immediately  liable  to  the 
payee,  or  any  bonajide  endorser,  before  the  time  of  pay- 
ment, either  by  cash  or  a  new  bill*  as  the  payee  pleases* 
When,  then,  a  person  takes  it  from   the  payee,  after  it 
has  been  dishonored,  he  must  take  it  on  the  credit  of 
£ayee,  and  takes  it  subject  to  all  the  equity  of  the  payee; 
he  must  take  it  subject  to  every  equity,  or  none  at  all,  for 
the  rule  is  general ;  and  he  who  takes  it  from  a  suspicious 
transfer,  takes  it  subject  to  all  the  incidents  arising  from 
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it.  In  the  case  of  Peacock,  where  a  bill  was  endorsed  ia 
blank,  if  it  be  lost  or  stolen,  the  drawer  is  liable.  Sup- 
pose a  bill  noted  for  non-payment *,  however,  it  is  passed 
and  gets  into  circulation  again  ;  will  he  be  forced  to  pay 
it  ?  As  to  its  being  said  that  it  was  fair  to  force  him  to 
pay,  for  his  own  neglect  in  not  taking  up  the  note  after 
lie  had  paid  it,  was  held  to  be  of  no  force ;  it  begs  the 
question.  True,  bills  of  exchange,  passed  in  the  usual 
bourse  of  trade,  are  made  conclusive  evidence  of  the  debt 
and  valuable  consideration ;  but  not  so  when  taken  out  of 
the  usual  course :  it  would  be  a  great  hardship  to  put  the 
endorsee,  giving  full  consideration  for  a  dishonored  bill* 
in  the  place  of  the  payee *  for  he  does  not  take  it  on  the 
credit  of  the  drawer,  but  from  the  transfer  of  it ;  it  is  a 
IransfeF  of  the  breach  of  contract ;  the  drawer  may  have 
got  rid  of  bis  contract,  by  having  paid  it  on  its  being 
dishonored  j  payee  might  have  applied  to  drawer  for 
jpayraent  -,  it  might  have  been  discharged.  Might  not  the 
payee  have  slid,  "  Send  me  another  bill ;  I  will  keep  the 
jirst,  to  try  it  he  will  accept  it  |  if  he  does,  I  will  not 
make  any  use  of  the  second."  Would  not  this  be  a  rea* 
sonable  trfts'i  ?  Suppose,  however,  he  should  have  put 
the  first  in  circulation,  having  received  the  money  for  the 

second,   here  he  would  be  in  equity  discharged  of  it. 

Now,  what  equity  remains  as  between  Vyse  and  Boyd  ? 
If  it  appears  that  Boyd*  at  the  time  of  the  endorsement 
of  the  bill  to  the  plaintiff,  had  no  title  to  receive  the  mo- 
Bey,  or  that  the  money  was  due  to  Vyse,  then  Boyd 
'could  not  recover*  and  verdict  must  be  entered  for  the 
defendant  Kow,  Boyd  swore  he  could  not  have  made 
any  affidavit  to  hold  Vyse  to  bail ;  that  the  balance  of  the 
cash  accounts  was  in  favour  of  Vyse,  after  giving  himself 
QVery  credit  \  as  to  Boyd's  expressions  that  both  were 
under  considerable  engagements  to  each  other,— 

Lord  A7/ti,ar^.~~There  are  several  accounts  between 
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merchants ;  some  cash  account?,  some  acceptances  of 
bills. 

Judge  Chamherlawe.—\  think  his  swearing  amounts 
to  this,  that  the  accounts  were  so  confused,  he  could 
not  take  on  him  to  say  on  which  side  the  balance  lay. 

Mr.  Holmes.— Allowing  this  action  will  defraud  the 
holders  of  bills  of  exchange,  who  take  them  on  the  cre- 
dit of  the  drawer. 

Lord  Kilwarden.*-This  was  an  action  brought  by  the 
plaintiffs,  as  endorsees  of  a  bill  of  exchange,  against 
Vyse,  the  drawer  ^  it  had  been  drawn  in  favour  of  Orrt 
who  endorsed  it  over  to  Boyd  §  he  presented  it  for  ac- 
ceptance; it  was  refused,  and,  as.  the  custom  is,  it  was 
noted  for  non-acceptance ;  it  was  afterwards  endorse4 
by  Boyd  to  Vickars  ;  Vyse  and  Boyd  had  been  in  the 
habit  of  drawing  upon  one  another  at  the  time  of  the 
bill.     At  the  time  of  drawing  the  bill  in  question,  there 
were  several  outstanding  engagements   betwixt  them* 
which  had  never  yet  been  satisfied ;  it  was  made  payable 
to  the  Orrs,  who  had  no  dealings  with  Vyse ;  Orr  en-! 
dorsed  it  in  Vyse's  counting-house,  and  Vyse  remitted  it 
to  Boyd.    Boyd,  at  the  time  of  giving  or  endorsing  the 
bill  to  Vicars,  offered  sugars  instead  of  it ;  Vickars  pre- 
ferred the  bill,  and  Vyse  afterwards  got  the  sugars.     It 
was  a  bill  drawn  jn  favour  of  the  Orrs;  that  their  names 
beinge  ndorsed  upon  it,  might  make  it  negociable  ;  it 
was  transmitted  by  Vyse  to  Boyd,  his  agent ;  Vickars 
wanted  a  sum  of  money,  and  he  thought  it  would  be 
easier  to  raise  money  on  the  bill,   endorsed  by  such 
names,  than  on  the  sugar ;  the  sugar  was  assigned  over 
to  Vyse,  the  drawer;  the  cash  account  was  in  favour  of 
Vyse ;  Boyd  was  produced  by  the  defendant,  subject, 
however,  to  the  opinion  of  the  Court,  how  far  his  evi- 
dence should  be  received.    From  the  cases  in  3  T.  It. 
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and  1  T.  It.  it  was  contended  that  the  defendants  ought 
to  have  a  verdict ;  there  it  is  said,  that  where  a   bill 
of  exchange  is  overheld  after  the  time  it  is  payable,  and 
after  it  is  so  overheld  it  is  endorsed  over  to  another,  the 
drawer  has  every  advantage  against  the  endorsee,  that  he 
would  have  against  the  payee  ;  this  rule  has  been  adopt* 
ed  upwards  of  thirty  years,   that  bills  may  be  credited. 
But  this  rule  does  not  apply.     The  drawer   contracts 
that  he  will  pay  it  to  whomsoever  it  comes,  if  not  paid 
by  the  drawee;  it  being  noted  for  non-acceptance  does 
not  prevent  his  being  liable;  it  is  taken  on  the  creditof 
the  drawer ;  it  is  noted  for  non-payment  on  the  20th 
November  ;  some  days  after,  it  is  conveyed  for  a  va- 
luable consideration  ;  it  must,  notwithstanding  its  be- 
noted  for  non-acceptance,  be  presented   again  on  the 
day  it  is  payable ;  so  that  it  remains  as  much  in  force 
against  the  drawer  as  ever  ;  it  stands  as  if  it  was  a  pro- 
missory note  in  the  hands  of  the  drawer,     It  is  said  that 
a  drawer  might  make  an  equitable  defence;  suppose 
Boyd  brought  the  action  against  Vyse,   instead  of  the 
Vickars's  bringing  it  against  Vyse ;    what  is  an  equita- 
ble defence  ?  It  seems  to  me  to  be  that. defence  which 
would,  in  a  Court  of  Equity,  produce  an  injunction; 
here,  then,  supposing  Boyd  the  plaintiff,  the  defence  that 
would  be  set  up,  would  be  a  set-off,    but  here  it  is  a 
fraud  on  all  the  world ;  Vyse  comnitted  a  fraud,  and  Orr, 
by  putting  his  name  on  it,  participated  in  the  fraud. 
I  think  the  defendant  had  no  right  to  be  let  into  the 
defence,  and  that  the  judgment  and  verdict  should  be 
for  the  plaintiffs. 

judge  Dowries.— The  principal  arguments  for  the  de- 
fendants are,  the  analogy  the  case  bears  to  that  of  Brown 
and  Davis;  there  the  maker  of  a  promissory  note,  hav- 
ing first  dishonoured  his  note,  and  let  it  be  noted  for 
non-payment,  afterwards  pays  it,  letting  it,  however,  re- 
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main  in  the  hands  of  the  payee,  who  having  endorsed  it 
long  after  it  became  due,  passed  it  over  to  the  plaintiff, 
Brown,  who  sues  Davis.  Davis  was  let  in  to  prove  the 
payment;  but  there  are  two  very  material  facts  which  do 
not  occur  here :  first,  the  bill  was  overdue  ;  secondly,  it 
was  noted  for  non-payment,  which  evidently  shewed  that 
the  maker  disputed  his  liability;  the  bare  circumstance  of 
its  being  overheld,  is  sufficient  to  excite  suspicion  ;  the 
tender,  and  non-payment,  was  evidence  of  the  maker's 
disputing  the  payment  m9  and  the  principle  established  by 
the  case  shews  that  the  maker  may  dispute  it.  Boydj 
after  the  non-acceptance,  pays  it  to  the  plaintiff  for  a 
prior  debt,  who  takes  it  in  preference  to  the  goods ;  it  is 
contended  it  was  taken  on  the  credit  of  the  drawer,  and 
that  Vyse  was  not  liable ;  here  it  was  not  overheld  ;  it 
was  endorsed  many  days  before  to  the  plaintiffs ;  the 
non-acceptance  is  notice  to  all  the  world  not  to  take  it 
on  the  credit  of  the  drawee,  but  on  the  credit  of  the 
drawer;  Vyse  does  not  make  it  payable  to  Boyd,  but 
to  Orr,  so  that  no  one  can  suppose  any  dealings  be- 
tween Boyd  and  Vyse.  This  non-acceptance  was  no 
evidence  of  Vyse's  having  done  any  thing  to  shew  he 
disputed  his  contract ;  it  does  not  violate  the  principles 
of  the  case  of  Browne  and  Davis. 

Judge  Chamberlaine. — Vyse  undertook  to  pay  that 
bill  to  any  bona  Jide  holder,  if  not  accepted,  or  if  after 
it  was  accepted,  it  was  not  paid  ;  any  one,  by  the  course 
of  trade,  would  have  taken  it  on  tho  credit  of  Vyse  and 
Orr ;  the  non  -acceptance  only  shews  that  the  drawee 
had  no  effects  of  Vyse  in  his  hands,  and  not  that  Vyse 
was  not  liable  to  him.  In  Brown  and  Davis  the  note 
was  taken  after  the  maker  had  refused  to  pay  it.  As  to 
the  question,  whether,  if  Boyd  was  plaintiff,  Vyse  might 
have  an  equitable  defence,  &c.  J  will  not  say  any  thing ; 
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I  think  there  was  nothing  in  the  note  being  marked 
for  rion-acceptance,  to  alarm  any  one. 

Judge  Day.— hi  Brown  and  Davis,  Lord  Kenyon 
went  on  the  circumstances  of  the  case  ;  there  it  was  noted 
for  non-payment,  here  it  was  noted  for  non-acceptance 
only  ;  the  drawer's  liability  does  not  commence  till  the 
refusal  of  payment.  The  case  of  Brown  and  Davis 
is  an  exception  from  the  general  rule.  Buller  did  it  ort 
the  authority  of  nisi  prius  decisions.  Lord  Kenyon  at 
first  disputed  it,  but  afterwards  agreed  upon  the  cir- 
cumstances of  the  case ;  I  will  not  agree  to  enlarging 
the  rule. 

Judgment  for  the  plaintiffs. 


It  i«  a  good 
cause  against  a 
prohibition 
going,  that  thfe 
applicant's  pfea 
has  not  been 
overruled. 

The  prohibi- 
tion here  was 
applied  for,  be- 
cause that  the 
question  raised 
by  the  plea, 
was,  whether 
the  lands  were 
tithe  free  or 
not,as  monastery 
lands  ;  but  re- 
fused with  costs, 
because  the  plea 
had  not  been 
overruled. 


James  Abel,  in  jpr-ohibititift,  versus  William 

Meade. 

vJ'JN'  the  petition  of  Meade,  the  lessee  of  the  Bishop 
frf  Cork  and  Ossory,  a  Quakes*,  there  issued  a  citation 
in  the  Ecclesiastical  Court  of  Cork,  to  answer  said 
Meade  for  a  substraetion  of  tythes.  To  this  libel  there 
were  two  pleas  to  the  jurisdiction  :  1st,  that  the  Bishop 
was  concerned  in  interest*  and  therefore  could  not  de- 
cide on  his  own  cause.  Sdly,  that  the  lands  were  mo- 
nastery lands*  and  were  discharged  by  act  of  Parlia- 
ment. On  this  statement  a  conditional  order  for  a 
prohibition  was  made,  and  Doctor  Browne  came  in  to 
shew  cause.  This  was  a  suit  in  the  ecclesiastical  Court 
of  Cork  for  the  substraetion  of  tithes ;  the  defendant 
pleaded  to  the  jurisdiction  of  the  Court ;  that  these  lands 
were  tithe  free ;  that  there  was  no  such  parish ;  and 
that  the  promovant  was  the  lessee  of  the  Bishop  of 
Cork,  and  therefore  could  not  sue  in  that  Court.    This 
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was  overruled.  They  then  pleaded  that  there  was  no 
such  parish  ;  that  the  lands  in  question  belongs  to  the 
monastery  of  Jerusalem,  and,  at  the  time  these  monas- 
teries were  dissolved,  they  were  exempt  from  tithes  by 
prescription,  or  other  lawful  mode.  The  matter,  then, 
for  the  Court  now  to  decide  is,  whether  the  question  of 
lands  being  discharged  from  tithes  be  triable  in  the 
ecclesiastical  Court  or  not  ?  Say  they,  those  lands  are 
discharged  of  tithes,  because  they  belonged  to  the  priory 
cf  Saint  Jerusalem.  Now,  for  this  to  be  the  case,  they 
ought  to  prove  them  to  have  been  held  by  them  in  1215, 
For  it  was  in  that  year  that  the  Pope,  at  the  Council  of 
Lateran,  exempted  the  Cisternan  order  of  St.  John  of 
Jerusalem  from  the  payment  of  tithes,  2  Institutes,  622. 
Now,  this  order  subsisted  in  England  till  the  17  Ed.  S, 
1322,  near  a  century  after  the  Council  of  Lateran. 
Burrow,  122,  Lord  versus  Tud.  If,  then,  it  can  be 
proved  that  these  lands  paid  tithes  subsequent  to  the 
dissolution  of  the  monasteries,  it  will  be  presumed  that 
they  were  purchased  by  the  Order,  since  the  Council  of 
Lateran,  and  so,  consequently,  not  exempt.  Now,  it 
appears,  from  the  affidavit  of  Cronan,  who  had  previ- 
ously managed  those  lands,  that  they  had  before  paid 
tithes.  It  was  formerly  held  that  no  one  was  discharged 
but  the  King,  or  his  patentee  ;  and  therefore  it  shall  be 
pleaded  that  they  were  in  the  hands  of  the  King,  or  his 
patentee.  Burr.  66,  Hearsay  and  belief,  not  sufficient 
evidence  to  shew  land  has  not  paid  tithes ;  here  it  is 
hearsay  and  belief,  and  that,  too,  against  a  positive  affi- 
davit.    The  lessee  of  the  Vicar  clearly  can  sue. 

Mr.  Fletcher,  contra. — This  suit  ought  not  to  be  tried 
by  the  consistorial  Court  of  Cork  ;  the  usual  course  is, 
to  put  in  a  plea  excusatio  juris,  in  nature  of  an  excep- 
tion ;  it  is  an  exception  to  the  appointee ;  the  exception 
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Is  a  recusatio  fori  >  the  interest  of  the  Bishop  cannot  be 
disputed ;  the  great  and  small  tithes  are  annexed  to  his 
episcopal  See  ;  it  might  have  been  tried,  without  this  ob- 
jection occurring,  in  the  metropolitan  Court.  The  trial 
of  a  modus  cannot  be  entertained  in  the  ecclesiastical 
Court,  much  less  where  the  whole  right  comes  in  ques- 
tion; the  question  in  this  case  is,  whether  this  is  one  of 
the  orders  that  are  exempted  ?  But,  say  they,  the  lands 
have  paid  tithes  since.  I  answer,  that  is  a  fact  for  the 
trial  of  a  jury  The  plea  is  good  in  substance,  and  this 
Court  are  not  to  look  into  the  special  pleading  of  it ;  if 
your  Lordships  think  it  a  matter  of  doubt,  we  are  ready 
to  declare  in  prohibition ;  but,  let  the  prohibition  go, 
and  force  them  into  the  temporal  Court.  It  must  have 
occurred  to  your  Lordships,  that  the  person  swearing  to 
the  lands  being  exempt  from  tithes,  could  only  swear  to 
his  hearsay  and  belief. 

Mr.  Townsend. — We  were  proceeding  in  the  summary 
way ;  on  the  plea  being  put  in,  there  was  an  end  to 
that  mode,  and  we  proceeded  in  a  plenary  way,  accord- 
ing to  the  act  of  Parliament,  and  to  that  there  is  no 
plea  put  in  ;  in  this  there  is  only  a  libel ;  the  pleas  they 
have  been  arguing  on,  were  put  in  on  the  proceedings 
in  the  summary  way. 

Court. — Refuse  the  motion,  as  the  plea  is  not  yet 
everruled,  and  allow  the  cause  shewn,  with  costs. 
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Anonymous. 

ATTACHMENT  granted  against  a  person  for  not     The  Court 

.  .  c  u-    n  wiU  attach  for 

answering  an  affidavit  according  to  a  rule  of  this  Court'  not  answering 

_ -■        . '■■'""'  .  „    .  ,  j  .•£>      l       c  an  affidavit, 

on  affidavit  of  service  of  the  rule,  and  a  certificate  ot  pursUant  to  a  « 

en  j      .       ~  rule,  or  order 

no  afhdaVlt,  OZC.  0f  the  Court, 

on  an  affidavit 
of  service  of  the  rule,  and  a  certificate  of  no  affidavit,  &c.  being  filed   in  answer. 

Note.  Quaere,  for  Chief  Baron  O'Grady,  in  the  case  of  Rowe  and  BloomneM,  on  trie 
motion  of  Bloomfield,  who  objected  to  answer,  vacated  the  rule,  ordering  him  to  answer; 
and  in  the  case  of  King  against  Pollock,  he  laid  down  the  law  that  the  Court  could  not  torce 
the  party  to  answer  an  oath  against  his  will ;  and  cited  a  case  in  Strange,  to  that  effect, 
Quantum  valebat,  Mr.  Pollock  did  answer. 


The  Kingj  at  the  prosecution  of  Roger  Cole- 
man ^  qui  tarrij  versus  Carey. 

±tjLR.  Attorney  General  moved  to  quash  a  certiorari  fo^^|-j^ 
that  had  issued  in  this  cause,  directed  to  Commissioners  certiorari  in  a 

cause  wherein 

of  Appeals,  as  not  warranted  by  the  order  of  this  Court;  the  King,  at  the 

•  i        xr«  prosecution  of 

the  rule  was  entitled,  In  a  cause  wherein  the  King,  at  r.  Coleman,  qui 
the   prosecution  of  Roger  Coleman,  qui  tam>  against  Carey.   The"** 
Carey.     Now,  the  certiorari  was  to  verify  a  cause  be-  5Sto^*8yt? 
tween  Roger  Coleman  and  Carey,  who  brings  an  ap-  Roger^Seman 
peal,  in  a  suit  which  he,  Roger  Coleman,  prosecutes,  as  ^"d  -arey. 

well  for  us  as  for  himself.     Now,  that  this  certiorari  appeal  for  the 

1111  iii  i  iii      sult» vvhich  he' 

should  be  warranted  by  the  rule,  it  was  contended  by  Roger  Coleman, 

Mr.  Attorney  General  that  the  words,  H  the  King,  at  well  for  us  as 

the   prosecution  of  Roger  Coleman,  qui  tarn"  should  The  Court' 

have  been  inserted  verbatim  in  the  certiorari.  tio°rari  warrant-" 

Lord  Kilwarden. — We   think  they  are,  in  substance,  ^hinkin^they6' 

though  not  in  exact  words.     Let  there  be  a  return,  but  JYubstanc"1* 

no  COStS.  and  that  there 

was  no  occasion 
to  insert  the 

rule  verbatim  in  the  certiorari,  and  refused   to  quash    ity  dire:ted   3  return,  but  no  costs. 

The  words  omitted  were,  «  at  the  prosecution  of  Roger  Coleman,   qui  tarn,' 
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versus  Cotton  and  Mahon. 


The  bail  be-  JL  HEY  had  given  bail,  in  an  action  below,  for  an 

low  werear-  _                                                  . 

rened under  appearance;  the  bail  bonds  did  not  appear   assigned, 

which  bail    ,  They  were  arrested  under  them,  and  tlie  bail  now  moved 

been  assigned!  tnat  tne  defendants  might  be  allowed  to  give  bail.  There 

motion0""^  wefe  separate  defences  ;  one  of  them  an  insolvent, 

to!thfSend-e  Co«^.— Let  (here  he  bail  at  bar5  on  paying  costs. 

ants  jto  give  hail 

at  bar,  on  payn^eat  of  cgsts> 


Macreeu,    in  replevin,  versus  Lindsay. 

FT* 

A  demise  of      X.  H I  S  was  a  replevin   for  a  cow.     The  defendant 

and  the  plots  of  avowed  that  the  cow  was  trespassing  upon  her  freehold 
sail  holding,  and  demesne ;  the  plaintiff  replied,  the  lands  in  question 
cut  turfmen  were  his  freehold,  and  not  the  demesne  of  defendant.— 
iut^pa^grea-  ^  was  a  question  between  landlord  and  tenant ;  and  it 
for^hreernvesSS  was>  w^etner  certain  words  in  a  deed  or  lease  passed  the 
passes  the  free-    <jemesne  and  freehold,  or  onl y  the  turbery.     The  words 

hold  of  the  bog,  '  J  .       * 

so  that  the  te-     were,  "  Demise  of  thirteen   acres  and  two  roods,  and 

nant  may  pound  f        .    ^  .  ,    ... 

any  cattle  graz-  the  plots  of  boggy  land  for  said  holding,  with  liberty  to 
cut  turf  green,  i.  e.  dry  it,  and  draw  it  out  of  said  bog, 
paying  reasonable  trespass,  for  three  lives." 

Mr.  Maxwell.— Coke  LyU  314,  Shep  Touch,  84,  H 
is  not  the  words  but  the  intent  of  the  parties  that  is  to 
regulate  the  construction  of  a  deed.  Coke  Lyt.  46, 
Plow.  84,  Cow.  819,  wherever  the  parties  give  a  con- 
struction to  certain  words  in  a  deed,  the  Court  cannot 
give  any  other.  It  appears  the  plaintiff  uniformly  ex- 
ercised the  right  of  grazing  on  the  bog. 

Mr.  Rollesto?i,  contra. — This  is  a  question  between  a 
tenant  and  a  stranger.     If,  then,  the  construction  is  to 
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jbe  taken  most  strongly  against  a  grantor  himself,  how 
much  more  forcible  must  this  rule  hold  in  respect  of  a 
stranger.  It  never  appeared  our  lands  were  trespassed 
on  before ;  the  words,  "  with  liberty  to  cut  turf,"  were 
added,  merely  by  way  of  caution,  &c. 

Doctor  Rqdcliffe. — In  3  IJur.  1825,  it  is  laid  down, 
that  the  turbery  may  be  in  one,  the  freehold  in  another, 
and  the  right  of  grazing  in  a  third  ;  there,  it  was  held 
that  the  person  who  had  a  right  of  turbery  might  bring 
trespass,  quar?  clamwnf regit y  ibr  injuring  his  possess 
^ion. 

Court.— We  are  all  of  opinion  that  the  freehold  of  th# 
bog  passed  by  these  words. 


Anonymous. 

jfV  JUDGMENT  was  hung  up,  by  injunction,  for  0f  an  injunction 

above  a  year ;  the  injunction  was  dissolved,  and   Mr.  Dy  which  the  * 

Burne  now  moved,  on  a  certificate  of  the  dismiss,  to  hungup  Tor 

take  out  execution,  without  reviving  the  judgment.-*— -  ?b°^  aaSuffirient 

The  Court  were  of  opinion  that  such  a  certificate  was  no  £round  to  move 

r  "  '■'  to  take  out  ex- 

ground  for  such  a  motion  $  that  there  must  be  an  am*-  ecution.   There 

,.       c        ij.       •  f  .  «    •     .  n  jnust  be  an  af- 

davit  ot  such  dismiss  ;  which  being  afterwards  produced,  fidavit  of  such 
a  conditional  order  was  made,  which|  on  a  certificate  of  diSved  and 
no  cause,  was  made  absolute.  SuiVnaj  order 

only  in  the  firs$ 
instance, 
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The  King  versus  Stephen  Martin. 


King's  Bench  1  HIS  was  a  motion  for  an  information  against  one 
information,  Stephen  Martin,  a  magistrate  of  the  county  of  Gal  way, 
ment  against  a  f°r  maliciously  convicting  a  man  of  offending  against  the 
Screen,  game  laws,  and  fining  him  £20,  and  levying  it.  It 
offendlngagafnst  was  tnoL1g'lt  better  to  leave  the  man  to  his  appeal,  than 
the  game  laws,    t0  bring  a  certiorari ;  as,  in  the  first  case,  the  whole 

fining  him,  and    .  °  #        *        .  1 

levying  it.  evidence  would  come  before  the  Court  below  appealed 

On  an  appeal  the  %  m  1  l  , 

whole  evidence  to  j  bur,  on  a  certiorari,  only  that  which  would  be  re- 
comes  before 
the  Court  ap-     turned. 

On  a  certiora-      Mr.  BusJie  moved  for  an  attachment,  but  the  Court 

ri,  that  which  1  i        i  •    n 

is  returned        would  only  grant  an  information. 

only. 


J 


John  Jack,  Lessee,  versus  casual  Ejector. 
UDGMENT  by  default  set  aside,  and  a  writ  of  res- 

The  Court  set     .  _  .  _  <-,  .      .       0  .  •  i  1       • 

aside  the  judg  titution  awarded,  on  affidavit  01  merits,  no  trial  having 
sm^the^Jecu- '  been  lost;  costs  to  abide  the  event,  and  to  admit  the 
o?payment°of r  common  title.  A  question  arose,  whether  the  memorial 
had  been  lost*     °^a  ^Cic*  must  ^e  P^odueed,  or  whether  the  attested  copy 

Sometimes         Qf  jt  wa    sufficient, 
the  Court  lets 

the  event!  *  °  Mr.  Macleland  said  it  was  determined,  in  the  case  of 
u  ll£*  Ph   tne  lessee  of  Blackwell  vsrsus  Blackwell,  at  Dundalk,  by 

a  deed  executed,  >      J 

you  need  not      Lord  Kil warden,  and  by  Baron  George  at  Downpatrick, 

produce  the  me-  'J  &  r  * 

morial  itself  of     that  it  would  not. 

it,  an  attested 

copy  will  do.  Lord  Chief  Justice. — In  the  case  before  me,  the  title 

deed  was  not  before  the  Court,  and  they  wanted  to  prove 
it  by  the  memorial. 

Judge  Dowjies—-!  think  an  attested  copy  will  do,  but 
it  must  first  be  proved  to  have  been  executed* 
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Anonymous. 

NFORMATIONS  were  sworn  against  a  person;  granted, because 

iwo  of  the  Grand  Jury  had   them   thrown  out,  and  re-  h  Id  ?hrownUout 

fused  to  find  them      An  information  was  now  granted,  frfdktnfentf 

on  the  ground  that  they  had  been  thrown  out  by  the  STntfunder 

influence  of  the  defendants.  tJe  *n?uTe  of 

tne  defendants* 


King,  at  the  prosecution  of Geoghegan, 

versus  Southwell. 


R.    Geoghegan   had    a   disagreement    with   Mr.     TheCoun 
Southwell,  about  some  articles  he  had  bought  from  him.  hTforSion11 
Mr.  Geoghegan  hearing  that  Mr.  Southwell  had  used  Jf^gXe** 
some  intemperate  expressions  against  him,  swore  articles  execution  of  a 

r  r  ©  warrant  issued 

of  the  peace  against  him  before  Lord   Kilwarden,  who  by  5  J^dse'  to 

1  x  bind  him  over 

granted  a  warrant  against  him,  on  an  affidavit,  stating  to  keep  the 
that  Southwell  had  resisted  the  execution  of  this  warrant,     it  is  sufficient 
There  was  a  conditional  order  for  an  information  grant-  against  its  going, 
ed.     Mr.  Southwell  shewed  for   cause,  that   the  bailiff  Shaved  out- 
said,  «  Come,'  in   a  most   outrageous  manner;    broke  JuftedUpersons 
open  the  door ;  insulted  a  young  lady,  a  Miss  Briscow,  ^he0Je0Uastea^ 
who  was  at  the  time  in  bed;  that  he  had  come  in  an  unseasonable 

hour;  has  stated 

unseasonable  hour  in  the  morning;  that  he  said  he  was  he  was  search- 
coming  to  search  for  stolen  goods,  and  had  refused  to  goods,  and  re- 

,  .  .  fused  to  shew 

shew  his  Warrant.  his  warrant. 

Chief  Justice.— \t  must  not  go  ;  such  a  proceeding  is  grantedonar- 

± :  jt-i  tides  of  the 

■a  scandal.  peace  being 

Judge  Dowries. — A  warrant,  obtained  for  this  purpose,  ^worn,  ought  to 

o  '  f      r        '  he  executed  in 

ought  not  to  be  executed  in  this  way  ;  the  mildest  pos-  the  mildest  pos= 

0  J  u         sible  manner, 

jsible  mode  ought  to  be  adopted. 

■Judge  Chamberlaine>— The  bailiff  ought    to  be  pu- 

nished. 


Court  refusfcd 
to  substitute 
Service  of  ah 
ejectment  upon 
ore  joint  tenant 
as  service  upon 
the  other ;  de- 
clining to  give 
an  opinion,  whe- 
ther such  ser- 
vice was  good*' 
till  it  came  pro* 
properly  before 
film. 


Lessee  of  Alexander  versus  casual  Ejector 

JL  HIS  was  an  ejectment  for  non-payment  of  rent.— * 
Alexander  let  lands  to  two,  as  joint  tenants ;  motion* 
that  service  on  one  of  them  might  be  good  as  to  the 
other,  as  each  is  seized  per  my  and  per  tout. 

Lord  Kilwarden. — Take  no  rule  j  for  if,  as  you  say$ 
the  service  is  good,  you  have  no  occasion  for  it.  We 
will  not  give  you  an  opinion,  at  this  stage  of  the  busi« 
ness. 


The  tenants 
Isliut  the  door, 
&nd  prevented 
a  personal  ser- 
vice.    I  he 
ejectment  was 
put  in  under 
the  door ;  and 
the  people  in 
the  house  were 
told  what  it  was 
for.  On  motion, 
a  rule  was  made 
to  enter  up  the 
toSual  rules,  but 


Lessee  of  Dobbin  versus  casual  JEjector. 

JL  H I  S  was  a  motion  to  enter  up  the  Usual  rules* 
though  there  had  been  no  personal  service  -,  the  tenants 
had  shut  the  door  ;  the  ejectment  was,  however,  put  in 
under  the  door,  and  the  people  were  told  what  it  was 
for* 

Lord  KHwarden.—Take  a  rule,  but  let  not  judgment 
be  signed  till  after  it  has  been  posted  on  the  lands* 

hot  to  sign  judgment  till  after  it  had  been  posted  on  the  lands* 


In  the  Matter  of  Mr.  Levintz. 

The  tipstaff  -LV^a.  R.  Leviiitz  was  the  Tipstaff  of  the  Court,  and  had 
an  attachment^  received  an  attachment  against  a  Mr.  Perot,  returnable 
i>ondt0from  £?  in  ##&*  <*ays«  H^  wa*  dt  rested,  and  a  bail  bond  taken 
toSmthe^'  in  j€  1 000*  It  was  ordered  that  he  should  return  the 
attachment,  and  attachment,  and  brine:  in  the  body  ;  he  offered  to  take 

bring  in  the  '  ©  •'/ 

body,  kUt  execution,  on  being  furnished  with  the  plaintiff's  de<* 

I  he  tipstaff  °  r 

offered  in  Court 
to  take  oat  execution ;  to  pay  the  plaintiff  the  sum  due,  2nd  his  own  fees* 
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nland  \  to  pay  the  sum  due  to  plaintiff,  and  to  retain  sd 
much  as  would  discharge  his  own  fees  $  which  the  Court 
thought  reasonable. 


In  the  Matter  of  Dowling,  an  Insolvent* 


HIS  was  a  motion  for  an  attachment  against  him,  tached,  no  cause 


T 

fofnot  joining  in  or  signing  a  conveyance  for  the  sale  for^not  foTningj 
of  some  of  his  effects,  Counsel  having  advised  his  signing,  conveyance  for 
No  cause  being  shewn,  the  conditional  order  for  the  at-  ^  **f  ^unsei 
iachment  was  made  absolute*  having  advised 

his  signing. 


In  the  Matter  of  one  Hawkins*  an  Insolvent. 


M 


R.  Barrington  moved,  on  a  petition  of  the  credi-     Court,  en  the 

a1  .  .  .        j  >•  .     petition  of  the 

tors,  that   a   new  assignee  may   be  appointed,  on  this  creditors  that 
ground,  that  the  assignee  had  permitted  the  insolvent  negiigentlcTrder- 
to  appoint  a  receiver,  whereby  he  had  received  several  countbefore'the 
sums  of  money.  officer  of  the 

v  court,  for  all 

Mr  Moore,  the  assignee,  acknowledged  his  neglect,  money  he  had 

0  °  °  received,  or  any 

and  accounted  for  it,  by  saving  that  he  was  at  a  great  one  for  him, 

.".''/  .  ,      .        i  and  allthe  costs 

expense  in  receiving  several  sums  owing  to  the  insolvent \  he  has  incurred* 
and  hoped  this  Court  would  allow  him  the  cost  so  in- 
curred. 

Ordered,  that  Mr.  Moore  account  before  the  Officer 
for  all  the  money  he  has  received  himself,  or  by  any  one 
acting  under  him,  and  all  the  costs  he  has  incurred* 
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Lessee  of  Duffy  versus  the  casual  Ejector* 

A  judgment  -M  HIS  was  a  motion,  on  behalf  of  the  Macullens,  to 
In  ejectment"  set  aside  a  judgment  and  execution,  The  plaintiff  took 
ilaU^of  Vthird  possession  of  the  whole  of  certain  denominations  •,  the 
person,  who  was  Macullens  were  entitled  to  one-fourth  of  them. 

entitled  to 

cme-fourtb.  Granted. 

The  plaintiff 
had  taken  pos- 
session of  the  whole  of  certain  denominations. 


Husband  and 
wife  separate* 
The  husband 
served  on  her 
a  habeas  corpus, 
which  issued 
to  produce  the 
t>ody  of  their 
son.    She  ab- 
sconds, with  the 
concurrence  of 
her  attorney. 
The  Court  at- 
tached her;  and 
ordered  the  at- 
torney to  an- 
swer the  affida- 
vit, 


xjL 


The  Kinsr  against  Ellis. 


.t> 


HABEAS  corpus  had  issued,  on  behalf  of  a  Mr. 
Ellis,  to  bring  up  the  body  of  Thomas  Ellis,  his  son.— 
He  was  the  son  of  Mr.  and  Mrs.  Ellis.  They  had  se- 
parated in  1793  ;  she  had  a  separate  maintenance:  his 
education  was  entirely  neglected.  The  habeas  corpus 
had  been  served  on  her,  and  there  had  been  no  return 
to  it ;  she  had  shewn  it  to  her  attorney. 

CourL — Let  her  be  attached,  for  disobeying  the  writ, 
and  let  the  attorney  answer  the  matters  in  the  affidavit. 


A  person  at- 
tached far  as- 
saulting and 
abusing  one  in 
the  service  of 
*4M  ejectment. 


Lessee  of 


versus  casual  Ejector. 


HIS  was  a  motion  for  an  attachment  against  one 
Gudgeon,  for  assaulting  and  abusing  one  in  the  service 
of  an  ejectment. 

Order  made  absolute. 
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The  King  versus  Massey. 


HIS  was  a  motion  for  an  information  or  attachment     ^formation 

granted  tor  com* 

against   Massey,  for  combining  with   several  others  to  w«^g '**£**£ 
hinder  the  removing  of  potatoes   from  one  part  of  the  the  removal  ©f 

01  A  potatoes  from 

country  to  another.  one  part  of  tb$ 

,.  .        1  n  •    n  •  county  to  an-. 

Court.— Take  a  conditional  order  for  an  information,    other. 


Anoti}rmous, 

€^OURT.~It  is  a  motion  of  course  to  set  aside  a  judg-  by  defauk^ui 
ment,  by  default,  when  no  trial  has  been  lost,  on  am-  ^ellvherlno 
davit  of  merits,  and  on  payment  of  costs.  i^  on  Affidavit 


of  merits,  and 
payment  of  the  full  costs  of  i£* 


John  Browne  versus  William  Jewster. 

Tin  assault, 
HIS  was  an  action  for  an  assault.    There  were  two  where  the  da- 
mages are  forty 

counts  ;  one  for  an  assault,  another  for  false  imprison-  shillings,  the 

•  u  verdict  will  not 

ment.     If  the  verdict  had  been  general,  it  would  have  carry  eo$ts,un^ 

less  the  Judue 

carried  costs.     A  verdict  was  obtained  for  the  assault  on  certifies  that  tha 
the  19  th  of  May;  on  the  18th  June  there  was  a  certifi-  ficienti/proved/ 
cate  of  the  Judge  that  the  assault  was  sufficiently  proved,  ™j  jj|a3£?i 
pursuant  to  an  act  of  Parliament,  which  says,  that  ^muit^beT'liai 
the  Judge  certify,  on  the  back  of  the  record,  that  the  for  *"  (,ourt, 

0  J'  and  the  Judge 

assault  was  sufficiently  proved,  it  shall  carry  costs.    The  may  then  take 

t     1  ,.    ,    ""«,',  r.  <.  1       time  to  consider 

Judge  was  not  applied  to  till  three  or  four  days  atter  the  of  it. 
trial ;  and,  on  the  first  day  of  Term,  he  gave  a  certifi-  ed  after  without 
cate.     It  was  now  moved  to  set  aside  this  certificate,  as  edinCourtat* 
not  being  granted  at  the  trial.     The  words  in  the  Act,  court^iiifon 
"  if  the  Judge  at  the  trial,"  cannot  mean  the  Judge  who  ^°n» setit 
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presided  at  the  trial.  In  2  Wilson,  21,  Fred  &  Parr, 
the  Judge  has  no  power  to  grant  a  certificate  out  of 
court ;  for  the  statute  only  gives  him  that  power  in  open 
court,  at  the  trial.  The  statute  is  the  8th  and  12th  W.  3, 
where  the  trespass  was  wilful  and  malicious.  The  Irish 
statute  embraces  both  the  statutes  in  England  5  the  first* 
as  to  the  trespass  being  sufficiently  proved  5  the  second^ 
as  to  jthe  trespass  being  false  and  malicious. 

Mr.  Qreene. — In  Halioek's  Law  of  Costs,  1  Cromp. 
Prac.  278,  it  is  laid  down  that  the  certificate  must  be 
given  at  the  trial ;  the  Irish  statute  has  the  same  word? 
with  the  English.  43  Eliz.  ch.  6,  sect.  2,  Hullock,  SI, 
Sayer's  Law  of  Costs,  18,  could  only  mean  the  Judge 
who  presided. 

Judge  Dowries. — I  recollect  a  Judge  at  Belfast  delibe- 
rating for  some  days  5  the  application,  however,  ha4 
been  made  in  court. 

Lord  Kil~jcarden.~*-1  find,  on  inquiry,  that  it  is  not 
the  practice  of  any  of  the  Courts  to  grant  a  certificate, 
unless  it  be  mentioned  in  Court ;  and  then  taking  notice 
of  it,  they  consider  of  it  afterwards.  Therefore^  se$ 
aside  this  certificate. 

William  Withree  versus  Lady  Frances 
Coburne. 

HP 

*ttb  .   -  -«,-    -1  HIS  was  a  motion,  on  behalf  of  the  defendant,  to 

where  a  reme  ' 

covert  uses        be  discharged  from  an  arrest,  at  the  suit  of  the  plaintiff, 

fraud,  and  pass-  °  * 

es  herself  off  as  on  the  ground  that  she  was  a  feme  eovert.     The  cause 

a  feme  sole,  the  iiiiiii*  ** 

Court  will  not    shewn  was,  that  sue  had  taken  lodgings  as  a  feme  sole. 

Jerfewarayhl?r     1  East's  Rep.  16,  5  TV  R.  194,  6  T.  R.  452,  2  BI.  903. 

hereto  plead  her  These  cases  were  cited,  to  shew  that  it  was  an  applica- 

wemire,  tjon  to  tiie  cljscretion  0f  tne  Court,  and  that  the  Court 

never  interfered  where  there  was  fraud  made  use  of  by 
the  female,  but  left  her  to  plead  her  coverture. 
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PLEAS. 

Rowe  versus  Ashford,  Jackson,    &  Wiber. 

\^  OUNTY  of  the  city  of  Dublin  to  wit.— John  Wiber, 
Daniel  Ashford,  and  Andrew  Jackson  were  attached,  to 
answer  Richard  Radford  Rowe  in  a  plea  of  trespass  ;  and 
thereupon,  the  said  Richard  Radford  Rowe,  by  James 
Crosbie,  his  attorney,  complains,  for  that  the- said  John 
Wiber,  Daniel  Ashford,  and  Andrew  Jackson,  on  the 
fourth  day  of  March,  in  the  year  of  our  Lord  eighteen 
hundred  and  twenty,  with  force  and  arms,  and  soforth, 
made  an  assault  upon  the  said  Richard  Radford  Rowe, 
to  wit.  at  Dublin,  in  the  county  of  the  city  of  Dublin, 
and  then  and  there  seized  and  laid  hold  of  the  said 
Richard  Radford  Rowe,  and  with  great  force  and  vio- 
lence pulled  and  dragged  about  him,  the  said  Richard 
Radford  Rowe,  and  forced  and  compelled  him  to  go  from 
a  certain  street,  to  wit.  Clarendon-street,  in  the  county 
of  the  city  aforesaid,  in  and  along  divers  public  streets, 
to  a  certain  house,  situate  at  Winetavern-street,  in  said 
city  of  Dublin,  and  then  and  there  imprisoned*  the  said 
Richard  Radford  Rowe,  and  kept  and  detained  him  in 
prison  there,  without  any  reasonable  or  probable  cause 
whatsoever,  for  a  long  space  of  time,  to  wit.  for  the  space 
of  six  hours  then  next  following,  contrary  to  the  laws 
and  customs  of  this  realm,  and  against  the  will  of  the 
said  Richard  Radford  Rowe,  and  until  be,  the  said 
Richard  Radford  Rowe,  paid  a  large  sum  of  money,  to 
wit.  the  sum  of  one  hundred  and  fifty-seven  pounds,  four 
shillings,  and  two-pence,  sterling,  of  lawful  money  of 
Ireland,    to   be  discharged   from   said   imprisonment  ; 
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vherehy  be,  the  said  Richard  Radford  Rowe,  was  then 
and  there  not  only  greatly  hurt,  but  was  then  and  thers 
greatly  exposed,   and  injured  in  his  credit  and  circum- 
stances, to  wit.  at  the  place   aforesaid.       And  also   for 
that  the  said  John  Wiber,  Daniel  Ashford,  and  Andrew 
Jackson,  on  the  same  day  and   year,  and   at  the  place 
aforesaid,  made  another   assault  upon  the  said  Richard 
Radford  Rowe,  and   then  and  there  beat,  bruised,  and 
ill  treated  him,  the    said    Richard    Radford  Rowe,  and 
then  and  there  imprisoned  . him,  and  kept  and  detained 
him  in  prison  there,  without  any  reasonable  or  probable 
cause,  for  a  long  space  of  time,  to  wit.  for  the  space  of 
six  hours,   then  next  following,  contrary  to  the  laws  and 
customs  of  this  realm,  and  against  the  will  of  the  said 
Richard   Radford    Rowe.     And  also   for  that   the  said 
John    Wiber,    Daniel   Ashford,    and    Andrew  Jackson, 
on  the  same  day  and  year,  with  force  arid  arms,  and  so- 
forth,  made  another  assault  on  the  said  Richard  Radford 
Rowe,  to  wit.  at  the  place  aforesaid,  and  then  and  there 
again  beat  and  ill-treated  him,  and  other  wrongs  to  the 
said  Richard  Radford  Rowe  then  and  there  did,  to  the 
great  damage  of  the  said  Richard  Radford  Rowe,  and 
against  the  peace  of  our  said  lord  the  King,  wherefore 
the  said  Richard  Radford  Rowe  saith  he  is  injured,  and 
hath  sustained  damages  to  the  amount  of  five  thousand 
pounds  sterling,  and  therefore  he  brings  his  suit,  and 
soforth  5  and  the  said  John  Wiber,  in  his  proper  person, 
comes  and  defends  the  force  and  injury,  when,  and  so- 
forth, and  saith  he  is  not  guilty  in  manner  and  form  as 
the  said  Richard    Radford    Rowe  hath   thereof,  above 
complained  against  him,  and  of  this  he  puts  himself  upon 
the  country,   and  soforth  ;  and  the  s.aid  John  Wiber, 
for  further  plea  in  this,  by  leave  of  the  Court,  here  for 
that  purpose  first  had  and  obtained,  pursuant  to  the 
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statute  in  that  ease  ..made  and.  provided,,  saith,  that  as  to 
sihe   alledged    assaulting   of  the   said   Richard    Radford 
Howe,  in  the  several  counts  of  the  said  declaration  men- 
tioned,   and   as  to  the  alledged  imprisoning   him,    and 
keeping  and  detaining  him  in  prison,   in  the  first  and 
second  counts  in  the  said  declaration    mentioned,  and 
therein   supposed  to  have  been   done  by  the  said  John 
Wiber,  said  John  Wiber  saith,  that  the  said .  Richard 
Radford  Rowe  ou^ht  not  to  have  or  maintain  his  afore- 
said  action  thereof  against  him,  the  said  John  Wilber, 
because  he  sajTs  that  the  said  alledged  assaulting  of  the 
said  Richard  Radford  Rowe,  in  the  said   several  counts 
mentioned,  and  the  said  alledged  imprisonings  and  keep- 
ing, and  detaining  him  in  prison,  in  the  first  and  second 
\   counts  mentioned,  are  one  and  the  same  assault,  impri- 
sonment,   and   detaining,    and   not   other   or   different 
assaults,  imprisonments,  and  detentions,  and  that  before 
the  time  when  the  said  supposed  trespasses  are  alledged 
to  have  been  committed,   to  wit.  on  the  twenty-ninth 
day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred   and  twenty,   to  wit.  at  Dublin,   in  the 
county  of  .the  city  of  Dublin,  a  certain  writ  of  our  lord 
the  no  v  King,  commonly  called  a  writ  of  attachment, 
was  issued  forth  of  his  Majesty's  court  of  Exchequer  in 
Ireland,   against  the  said  Richard  Radford  Rowe, -in   a 
certain  cause  then  depending  in  said  court,  wherein  one 
John  White,  custodee,   was  plaintiff,  and  one  Parsons 
Frayne  was  defendant,  bearing  test  the  twenty-third  day 
of  February,  in  the  first  year  of  the  reign  of  our  said 
lord  the  now  King,  directed  to  Jeremiah  Keller^  Esquire, 
then  being  pursuivant  of  his    Majesty's  said    Court   of 
Exchequer  of  his  Majesty's  kingdom  of  Ireland,  or   to 
his  deputy  or  deputies,  by  which  said  writ,  our  said  lord 
the  Kin^  commanded  the  said  Jeremiah  Keller,  as  such 
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Pursuivant  of  his  Majesty's  Court  of  Exchequer,   or  his 
deputy  or  deputies,  that  they  should  not  omit,  by  reason 
of  any  liberty,  but  that  they  should  enter  the  same,  and 
attach  the  said  Richard  Radford  Rowe  wheresoever  they 
should  find  him,  and  him  in  safe  custody  to  keep,  so 
that  they  should  have  his  body  before  the  Barons  of  the 
said  court  of  Exchequer,  at  the  King's  Courts,  Dublin, 
in  fifteen  days  of  Easter,  then  next  coming,  to  answer 
for  several  contempts  by  him  late  committed,   and  also 
all  other  things  which  then  arid  there  should  be  objected 
against  him,  and  further  to  do  and  receive  in  the  pre- 
mises, whatsoever  his  Majesty's  said  Court  of  Exchequer 
then  and  there  should  order,  and  which  said  writ  also 
commanded  all  and  singular  the  mayor,  sheriffs,  consta- 
bles, bailiffs,  and  all  other  officers  and  subjects  of  his 
Majesty's  said  kingdom,  whomsoever,  to  be  aiding  and 
assisting  in  the  execution  of  the  premises,  under  the  pe- 
nalty that  would   fall  thereon,  and  which  said   writ  of 
attachment,  afterwards  and   before  the  return  thereof, 
and  also  before  the  said  time,  when,  and  soforth,to  wit. 
on  the  said  twenty^ninth  day  of  February,  in  the  year 
of  our  Lord  aforesaid,  at  Dublin  aforesaid,  in  the  county 
of  the  city  of  Dublin  aforesaid,  was  delivered  to  the  said 
Jeremiah  Keller,  who  then  and  there,  and  from  thence- 
forth, to  wit.  at  and  after  the  delivery  of  the  said  writ, 
and  at  the  same  time,  when,  and  soforth,  was  pursuivant 
of  the  said  Court  of  Exchequer,  to  be  executed  in  due 
form  of  law,  and  thereupon  the  said  Jeremiah  Keller,  so 
being  such  pursuivant  of  the  said  court,   as  aforesaid, 
afterwards,  and  before  the  return  of  the  said  writ,  and 
before  the  said  time  when,  and  sofbrth,  to  wit.  on  the 
same  day  and  year,  last  aforesaid,  at  Dublin  aforesaid, 
in  the  county  of  the  city  of  Dublin,  for  having  execu- 
tion of  the  said  writ,  made  his  certain  warrant  in  writing 
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under  iiis  hand   and  seal,  directed  to  one  John  Reilly, 
one  James  Reilly,  and   one  Thomas   Cahill,  and  their 
assistants ;  and  thereby,  by  virtue  of  the  said  writ  of 
attachment,  to  him  directed,  empowered  them,  the  said 
John  and  James  Reilly,  and  Thomas  Cahill,  or  any  of 
them,  with  their  assistants,  to  attach  and  apprehend  the 
body  of  the  said  Richard  Radford  Rowe,  wheresoever  lie 
might  be  found  within  the  kingdom  of  Ireland,  without 
regard  to  any  liberty  whatsoever  ;  and  him,  apprehend- 
ed, in  safe  custody  to  keep,  so  that  he,  the  said  pursui- 
vant, might  have  the  body  of  the  said  Richard  Radford 
Rowe  before  the  Barons  of  the  said  Court  of  Exchequer 
in  fifteen  days  of  Easter  then  next  coming,  to  answer 
divers  special  offences  and  contempts  by  him  committed 
against  the  authority  of  the  said  Court ;  and  for  their  so 
doing,  that  should  be  their  sufficient  warrant.     Which 
said  warrant  afterwards,  and  before  the  return  of  the  said 
writ,  and  also  before  the  said  time  when,  and  soforth,  to 
wit.  on  the  same  day  and  year  last,  aforesaid,   at  Dublia 
aforesaid,  in  the  county  of  the  city  of  Dublin  aforesaid, 
was  delivered  to  the  said  John  Reilly,  to  be  executed,  in 
due  form  of  law.     By  virtue  of  which  said  writ  and  war- 
rant, and  under  the  authority  of,  and  in  the  execution 
thereof,  the  said  John  Reilly,  and  the  said  John  Wiber, 
as  the  assistant  and  servant  of  the  said  John  Reilly,  and 
by  his  command,  afterwards,  and  before  the  time  ap- 
pointed for  the  return  of  the  said  writ,  to  wit.  at  the  said 
time  when,  and  soforth,  to  wit.  at  Dublin  aforesaid,  in 
the  county  of  the  city  of  Dublin,  gently  laid  their  hands 
upon  and  took  and  apprehended  the  said  Richard  Rad- 
ford Rowe,  by  his  body,  and  kept  and  detained  him  for 
a  short  time,  as  it  was  lawful  for   them  to  do,  for  the 
causes  aforesaid,  and  which  are  the  same  supposed  tres- 
passes in  the  introductory  part  of  the  plea  mentioned, 
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and  whereof  the  said  Richard  Radford  Rowe  hath  above 
thereof  complained  against   the  said  John  Wiber,  and 
this  the  said  John  Wiber  is  ready  to  verify,  wherefore 
he  prays  judgment,  and  that  the  said  Richard  Radford 
Rowe  may  be  precluded  from  having,  or  maintaining 
his  action  aforesaid,  thereof  against  him,  and  soforth  ; 
and  the  said  Daniel  Ashford  and  Andrew  Jackson,'  by 
John  Wiber,  their  attorney,  come  and  defend  the  force 
and  injury,  when,  and  soforth,  and  say  that  they  are  not 
guilty,  in  manner  and  form  as  the  said  Richard  Radford 
Rowe  hath  above  thereof  complained  against  them,  and 
©f  this  they  put  themselves  upon  the  country,   and  so* 
forth  ;  and  the  said  Daniel  and  Andrew,  for  further  plea 
in  this  behalf,  by  leave  of  the  Court  here  for  that  pur- 
pose first  had  and  obtained,  pursuant  to  the  statute  in 
that  case  made  and  provided,  say,  that  as  to  the  alledged 
assaulting  of  the  said  Richard  Radford  Rowe,  and  seiz- 
ing, and  laying  hold  of,  and  pulling  and  dragging,  and 
beating,  bruising  and  ill-treating,  and  imprisoning  him, 
and  keeping  and  detaining  him  in  prison  there,  for  the 
space  of  time  in  the  first  and  second  counts  of  the  said 
declaration  mentioned  ;  and  as  to  the  alledged  assaulting, 
and  beating,  and  ill-treating  the  said  Richard  Radford 
Rowe,  in  the  third  count  of  said  declaration  mentioned, 
supposed  to  have  been  done  by  the  said  Daniel  and  An- 
drew ;  they,  the  said  Daniel  and  Andrew,  say  that  the 
said  Richard  Radford  Rowe  ought  not  to  have  or  main- 
tain his  action  aforesaid,  thereof  against  the  said  Daniel 
a  d  Andrew,  because  they  say  that  the  said  alledged 
assaulting  and  imprisoning,  and  detaining   of  the   said 
Richard    Radford  Rowe,   in   the  said  first   and  second 
counts  mentioned,  and  the  said  alledged  assaulting,  beat- 
ing* and  'ill- treating  the  said  Richard  Radford  Rowe,  iri 
I he  said  third  count  mentioned,  are  one  and  the  sam§ 
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assault,  imprisonment,  and  detaining  and  ill-treating,  and 
not  other  or  different  assaults,    imprisonments,   deten- 
tions, and  ill-treating ;  and   that  before  the  time  when 
the  said  several  supposed  trespasses  alledged  to  have  beea 
committed,  to  wit.  on  the  twenty-ninth  day  of  February, 
in  the  year  of  our  Lord  one   thousand  eight   hundred 
and  twenty  aforesaid,  to  wit.  at  Dublin,  in  the  county 
of  the  city  of  Dublin,  a  certain  writ  of  our  Lord  the  now 
King,  commonly  called  a  writ  of  attachment,  was  issued 
forth  of  his  Majesty's   Court  of  Exchequer  in  Ireland, 
against  the  said  Richard  Radford  Rowe,  and  one  John 
Doe,  in  a  certain  cause  wherein  one  John  White,  cus- 
todee,  was  plaintiff,  and  one  Parsons  Frayne  was  de- 
fendant, bearing  date  the  twenty-third  day  of  February, 
in  the  first  year  of  the  reign  of  our  Jord  the  now  King, 
and  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty,  directed  to  Jeremiah  Keller,   Esquire, 
then  being  pursuivant  of  his   Majesty's   said   Court   of 
Exchequer  fn  Ireland,  or  to  his  deputy  or  deputies,  by 
which  said  writ,  our  lord  the  King  commanded  the  said 
Jeremiah  Keller,  pursuivant  of  his  Majesty's  Court  of 
Exchequer,  or  his  deputy  or  deputies,  that  they  should 
not  omit,  by  reason  of  any  liberty,  but  that  they  should 
enter  the  same,  and  attach  the  said  Richard  Radford 
Rowe,   and    John  Doe,    wheresoever  they  should  find 
them,  and  them  in  safe  custody  keep,  so  as   they  should 
have  their  bodies   before  the  Barons  of  said  Exchequer, 
at  the   King's  Courts,  Dublin,  in  fifteen  days  of  Easter 
then  next  coming,  to  answer  for  several  contempts  by 
them  lately  committed,  and  also  all  other  things  whicli 
then  and  there  should  be  objected  against  them  ;  and 
further  to  do  and  receive  in  the  premises  whatsoever  his 
Majesty's  said  Court  of  Exchequer  then  and  there  should 
order  j  and  which  said  writ  also  commanded  all  and  sin- 
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gular  the  mayors,  sheriffs,  constables,  bailiffs,  and  all 
other  officers  and  subjects  of\his  Majesty's  said  kingdom 
whomsoever,  to  be  aiding  and  assisting  in  the  execution 
of  the  premises,  under  the  penalty  that  would  fall  there- 
on ;  and  which  said  writ  of  attachment,  afterwards,  and 
before  the  return  thereof,  and  also  before  the  time  when, 
and  soforth,  to  wit,  on  the  said  twenty-ninth  day  of 
February,  in  the  year  of  our  Lord  aforesaid,  at  Dublin 
aforesaid,  in  the  county  of  the  city  aforesaid,  was  deli- 
vered to  the  said  Jeremiah  Kt'ler,  who  then  and  from 
thenceforth,  to  wit.  at  and  after  the  delivery  of  the  said 
writ,  and  at  the  same  time  when,  and. soforth,  was  Pur- 
suivant of  the  said  Court  of  Exchequer,  to  be  executed 
in  due  form  of  law;  and  thereupon,  the  said  Jeremiah 
Keller,  then  being  such  Pursuivant  as  aforesaid,  after- 
wards, and  before  the  return  of  said  writ,  and  before  the 
said  time  when,  and  soforth,  in  the  said  declaration  men- 
tioned, to  wit.  on  the  same  day  and  year  last  aforesaid, 
at  the  place  aforesaid,  and  county  aforesaid,  for  having 
execution,  of  said  writ,  made  his  certain  warrant  in  writ- 
ing, under  his  hand  and  seal,  directed  to  one  John 
Ileilly,  one  James  Reiily,  and  Thomas  Cahill,  and  their 
assistants,  and  thereby,  by  virtue  of  the  said  writ  of  at- 
tachment to  him  directed,  empowered  them  the  said  John 
Reiily,  James  Reiily,  and  Thomas  Cahill,  or  any  of 
them,  with  their  assistants,  to  attach  and  apprehend  the 
body  of  the  said  Richard  Radford  Rowe,  wheresoever  he 
might  be  found  within  the  kingdom  of  Ireland,  without 
regard  to  any  liberty  whatsoever,  and  him,  so  apprehend- 
ed, in  safe  custody  to  keep,  so  that  he  the  said  pursui- 
vant .might  have  the  body  of  the  said  Richard  Radford 
Rowe  before  the  Barons  of  the  said  Court,  at  Dublin, 
aforesaid,  in  fifteen  days  of  Easter,  then  next  coming, 
to  answer  divers  special  offences  and  contempts  by  him 
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committed  against  the  authority  of  the  said  Court,  and 
for  their  or  any  of  their  so  doing,  that  should  be  their 
sufficient  warrant ;  which  said  warrant,  afterwards  and 
before  the  return  of  the  said  writ,  and  also  before  the 
said  time  when,  and  soforth,  to  wit.  at  the  same  day 
and  year  last  aforesaid,  at  Dublin  aforesaid,  in  the 
county  of  the  city  aforesaid,  was  delivered  to  the  said 
John  Reilly  to  be  executed  in'  due  form  of  law ;  by 
virtue  of  which  said  writ  and  warrant,  and  under  the 
authority  of,  and  in  the  execution  thereof,  the  said 
John  Reilly,  and  the  said  Daniel  Ashford  and  Andrew 
Jackson,  as  the  assistants  and  servants  of  the  said  John 
Reilly,  and  at  his  command,  afterwards  and  before  the 
time  appointed  for  the  return  of  the  said  writ,  to  wit. 
at  the  said  time,  when,  and  soforth,  to  wit.,  at  the  place 
aforesaid,  quietly  laid  their  hands  upon  the  said  Richard 
Radford  Rowe,  and  attached  and  apprehended  the  said 
Richard  Radford  Rowe,  by  his  body,  and  kept  and 
detained  him  in  custody  for  the  several  times  afterwards, 
as  it  was  lawful  for  them  to  do,  for  the  cause  aforesaid, 
and  which  are  the  same  supposed  trespasses  in  the  in- 
troductory part  of  this  plea  mentioned,  and  whereof 
the  said  Richard  Radford  Rowe  hath  thereof  complained 
against  the  said  Daniel  and  Andrew,  and  this  the  said 
Daniel  and  Andrew  are  ready  to  verify,  wherefore  they 
pray  judgment  whether  the  said  Richard  Radford  Rowe 
ought  to  have  or  maintaiu  his  action  aforesaid  thereof 
against  them,  and  soforth  ;  and  the  said  Richard  Rad- 
ford Rowe,  as  to  the  plea  of  the  said  John  Wiber,  by 
him  first  above  pleaded,  and  whereof  he  hath  put  him- 
self upon  the  country,  doth  the  like  ;  and  the  said 
Richard  Radford  Rowe,  as  to  the  plea  of  the  said  John 
Wiber,  by  him  secondly  above  pleaded,  saith,  that  he 


f4 


i. 


the  said  Richard  Radford  Rowe,  by  reason  of  any  thing 
by  the  said  John  Wiber,  in  that  plea  alledged,  ought 
not  to  be  barred  from  having  or  maintaining  his  afore- 
said action  thereof,  against  him  the  said  John  Wiber, 
because  protesting  that  the  said  writ  of  attachment  wa» 
not  issued  forth  of  his  Majesty's  Court  of  Exchequer, 
against  the  said  Richard  Radford  Rowe,  directed  to 
Jeremiah  Keller,  the  pursuivant  of  the  said  Court,  or 
delivered  to  the  said  pursuivant  to  be  executed,  and 
that  such  warrant  was  not  made  thereupon  by  the  sard 
Jeremiah  Keller,  or  delivered  to  the  said  John  Reilly, 
in  manner  and  form  as  the  said  John  Wiber  hath  above 
in  his  said  second  plea  in  that  behalf  alledged  for  repli- 
cation, nevertheless  in  this  behalf  the  said  Richard 
Radford  Rowe  saith  that  the  said  John  Wiber,  at  the 
said  time  when,  and  soforth,  in  the  said  first  count  of 
the  said  declaration  mentioned,  of  his  own  wrong,  and 
without  the  residue  of  the  cause  in  his  said  second  plea 
alledged,  made  the  said  assault  in  the  first  count  men-, 
tioned,  upon  the  said  Richard  Radford  Rowe,  and  laid 
hold  of  him  the  said  Richard  Radford  Rowe,  and  with 
farce  and  violence  pulled  and  dragged  him  about,  and 
forced  and  compelled  him  to  go  from  Clarendon-street 
alpng  divers  public  streets,  to  the  house  in  Winetavern- 
street,  as  in  said  first  count  mentioned,  and  then  and 
there  imprisoned  him  the  said  Richard  Radford  Rowe, 
and  kept  and  detained  him  in  prison  for  the  said  space 
of  time  in  the  said  first  count  mentioned,  until  he  the  said 
Richard  Radford  Rowe  paid  the  sum  of  one  hundred  and 
fifty-seven  pounds  four  shillings  and  two-pence,  as  in  said 
first  count  mentioned,  and  also  at  the  said  time  when, 
andso  forth,  in  the  saidsec  ond  count  of  the  said  decla- 
ration mentioned,  made  the  said  assault  in  that  cownj 
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mentioned,  and  then  and  there  beat,  bruised,  and  ill- 
treated  him,   and  then  and  there  imprisoned  him,  and 
kept  and  detained  him,  the  said  Richard  Radford  Rowe, 
in  prison  For  the  said  space  of  time  in  said  secpnd  count 
mentioned,  to  wit.  at  the  place  aforesaid,  and  also  at 
the  same  time  when,  and   soforth,  is   the  third  count 
of  the  said  declaration  mentioned,  made  another  assault 
on  the  said  Richard  Radford  Rowe,  and  then  and  there 
ill-treated  him,  as  in  said  third  count  stated,  to  wit,  at 
the  place  aforesaid,  in  manner   and  form  as  the  said 
Richard  Radford  Rowe  hath,  in  and  by  the  said  decla- 
ration  above,  complained  against  him,  the  said  John 
Wiber  j  and  this  he,  the  said  Richard  Radford  Rowe, 
prays  may  be  enquired  of  by  the  country,  and  soforth, 
and  the  said   John  Wiber  doth  the  like,  and  soforth  ^ 
and  the  said  Richard  Radford  Rowe,  as  to  the  plea  of 
the  said  Daniel  Ashford  and  Andrew  Jackson,  by  them 
first  above  pleaded,  and  whereof  they  have  put  them- 
selves upon  the  country,  doth  the  like ;  and  the  said 
Richard   Radford   Rowe,  as  to  the  plea  of  the  said 
Daniel  Ashford  and  Andrew  Jackson,  by  them  secondly 
above  pleaded,  s.iith,  that  he  the  said  Richard  Radford 
Rowe,  by  reason  of  any  thing  by  the  said  Daniel  Ash- 
ford and  Andrew  Jackson  in  that  plea  alledged,  ought 
not  to  be  barred  from  having  or  maintaining  his  afore- 
said action  thereof  against  the  said  Daniel  Ashford  and 
Andrew  Jackson,  because  protesting  that  the  said  writ 
of  attachment  was  not  issued  forth  of  his  Majesty's  Court 
of  Exchequer  against  the  said  Richard  Radford  Rowe, 
directed  to  Jeremiah  Keller,  the  pursuivant  of  the  said 
Court,  or  delivered  to  the  said  pursuivant  to  be  exe- 
cuted, and  that  such  warrant  was  not  made  thereupon 
by  the  said   Jeremiah  Killer3  or  delivered  to   the  said 
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John  Reilly,  in  manner  and  form  as  the  said  Daniel 
Ashford  and  Andrew  Jackson  have  above  in  their  second 
plea  in  that  behalf  alledged  for  replication.  Neverthe- 
less, in  this  behalf  the  said  Richard  Radford  Rowe  saith 
that  the  said  Daniel  Ashford  and  Andrew  Jackson,  at 
the  said  time  when,  and  soforth,  in  the  said  first  count 
of  the  said  declaration  mentioned,  of  their  own  wrong, 
and  without  the  residue  of  the  cause  in  their  former  plea 
alledged,  made  the  said  assault  in  the  first  count  men- 
tioned upon  the  said  Richard  Radford  Rowe,  and  laid 
hold  of  him,  the  said  Richard  Radford  Rowe,  and  with 
force  and  violence  pulled  and  dragged  him  about,  and 
forced  and  compelled  him  to  go  from  Clarendon-street,, 
along  divers  public  streets,  to  the  house  in  Winetavern- 
street,  as  in  said  first  count  mentioned,  and  then  and 
there  imprisoned  him,  the  said  Richard  Radford  Rowe, 
and  kept  and  detained  him  in  prison  for  the  said  space 
of  time  in  the  said  first  count  mentioned,  until  he,  the  said 
Richard  Radford  Rowe,  paid  the  sum  of  one  hundred 
and  fifty-seven  pounds  four  shillings  and  two-pence,  as  in 
said  first  count  mentioned  j  and  also  at  the  said  time, 
when,  and  soforth,  in  the  said  second  count  of  the  said 
declaration  mentioned,  made  the  said  assault  in  that 
count  mentioned,  and  then  and  there  beat,  bruised,  and 
ill-treated  him,  and  then  and  there  imprisoned  him,  and 
kept  and  detained  him,  the  said  Richard  Radford  Rowe, 
in  prison  there  for  the  said  space  of  time  in  said  second 
count  mentioned,  to  wit.  at  the  place  aforesaid ;  and 
also  at  the  said  time,  when,  and  soforth,  in  the  third 
count  of  the  said  declaration  mentioned,  made  another 
assault  on  the  said  Richard  Radford  Rowe,  and  then 
and  there  ill-treated  him,  as  in  said  third  count  stated* 
to  wit,  &£  the  place  aforesaid*  in  manner  and  form  as 
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the  said  Richard  Radford  Rowe  hath,  in  and  by  said 
declaration,  above  complained  against  them  the  said 
Daniel  Ash&rd  and  Andrew  Jackson ;  and  this  the  said 
Richard  Radford  Rowe' prays  may  be  enquired  of  by  the 
country!  and  soforth  ;  and  the  said  Daniel  and  Andrew 
doth  the  like,  and  soforth  ;  and  therefore  the  Sheriffs  are 
commanded,  that  they  cause  to  come  here,  on  the  octave 
of  Saint  Hilary,  twelve,  and  soforth,  by  whom,  and  so- 
forth, and  who  neither,  and  soforth,  to  recognise,  and 
soforth,  because  as  well,  and  soforth,  the  same  day  is 
given  to  the  said  parties  here,  and  soforth  :  at  which 
day  came  here  as  well  the  said  John,  Daniel,  and  An* 
drew,  as  the  said  Richard,  by  their  said  attorneys ;  and 
the  issue  aforesaid  is  respited  here,  until  in  fifteen  days 
from  Easter-day,  unless  the  Right  Honorable  John  Lord 
JJorbury,  Chief  Justice  of  this  honorable  Court,  orj  in 
his  absence,  the  Honorable  William  Fletcher,  or,  in 
his  absence,  the  Honorable  Arthur  Moore,  or,  in  his 
absence,  the  Honorable  William  Johnson,  his  bre- 
thren Justices  of  our  said  Court,  if  any  one  of  them 
should  come  before,  to  wit.  on  Friday,  the  sixteenth 
day  of  February,  one  thousand  eight  hundred  and 
twenty-one,  at  the  King's  Courts,  Dublin  5  the  same 
day  is  given  to  the  said  parties  here,  and  soforth  j  at 
which  day  came  here,  as  well  the  said  Richard  as  the 
said  John,  Daniel,  and  Andrew,  by  their  said  attorneys; 
and  the  J ustices  of  our  Lord  the  King  have  returned 
the  record  taken  before  them,  in  the  following  words 
afterwards;  that  is  to  say,— -On  the  day,  and  at  the 
place  within  mentioned,  before  the  Right  Honorable 
John  Lord  Norbury,  Chief  Justice  of  his  Majesty's 
Court  of  Common  Pleas  in  Ireland,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided;  came 
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as  well  the  within-named  Richard  Radford  Rowe,  as  the 
within-named  John  Wiber,  Daniel  Ashford,  and  Andrew 
Jackson,  by  their  attorneys  within  mentioned  ;  and  the 
Jurors  of  that  Jury  of  which  mention  is  within  made, 
being  summoned,  some  of  them  came ;  that  is  to  say, 
Arthur  O'NeiJ,  Michael  Hynes,  Thomas  Bowes,  John 
Evatt,  and  Francis  Morau,  and  were  sworn  upon  that 
jury  j  and  because  the  residue  of  the  jurors  of  the  same 
jury  did  not  appear*  therefore  other  persons  of  those 
standing  round  in  court*  by  the  Sheriffs  of  the  city  of 
Dublin,  at  the  request  of  the  said  Richard  Radford 
Rowe,  and  by  command  of  the  said  Chief  Justice,  are 
newly  set  down  ;  that  is  to  say,  John  Saul,  John  Lyons, 
Patrick  Wild,  Michael  Kinsley,  John  Elliott,  Thomas 
Herring,  and  Gregory  Anderson,  also  came*  and  are 
swoi*n  upon  that  jury  ;  and  the  jurors  so  newly  set  down, 
together  with  the  said  other  jurors  before  impanelled  and 
sworn,  being  duly  elected,  tried,  an  J,  by  consent  of  said 
attorneys,  sworn  to  declare  the  truth  of  the  within  con» 
tents,  upon  their  oaths  say,  that  said  John  Wiber, 
Daniel  Ashford,  and  Andrew  Jackson,  are  guilty  of  the 
premises,  in  manner  and  form  the  said  Richard  Rad- 
ford  Rowe  hath  declared  against  them,  and  they  assess 
the  damages  of  the  said  Richard  Radford  Rowe  on  that 
occasion,  besides  his  expenses  and  costs,  by  him  laid 
out  in  and  about  this  suit,  to  the  sum  of  two  hundred 
pounds  sterling,  and  for  his  expenses  and  costs  six- 
pence sterling  *,  wherefore,  and  soforth,  and  the  Jus-* 
ticcs  of  the  lofd  the  King  being  willing  to  consider  of 
the  premisesj  before  they  gave  their  judgment  thereon, 
a  day  is  given  to  the  said  parties  here,  until  the  morrow 
of  the  Holy  Trinity ;  at  which  clay  came  here  the  said 
Rfchardj  and  the  said  John*  Danicl3  and  Andrew*  by 
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their  said  attorneys ;  and  the  justice*  of  our  lord  the 
King  having  viewed  and  fully  understood  the  premises, 
therefore  it  is  considered  that  the  said  Richard  do  re- 
cover against  the  said  John,  Daniel,  and  Andrew, 
said  sum  of  two  hundred  pounds,  by  the  jury-in.  form 
aforesaid  "assessed,  as  also  the  sum  of 
adjudged  to  the  sa;d  Richard  by  the  Court  here,  at  re- 
quest, by  way  of  increase,  according  to  the  form  of  the 
statute,  and  soforth  ;  which  said  damages,  expences,  and 
co*ts,  amount  in  the  whole  to  the  sum  of 

and  they  the  said  John,  Daniel,  and 
Andrew,  in  mercy,  and  soforth.     This  formal  judgment 
•truck  out,   by  order  of  the  Court.     Afterwards,  that 
is   to  say,  on  the  day  and  at  the  place  within  men- 
tioned, before  the  Right  Honorable  John  Lord  Nor- 
bury,  Chief  Justice  of  his  Majesty's  Court  of  Common 
Pleas  in  Ireland,  according  to  the*  form  of  the  statute 
in   that  case  made   and  provided,   came  as  well   the 
within-named  Richard  Radford  Rowe,  by  his  attorney, 
as  the  within-named  John  Wiber,  in  his  proper  person, 
*nd  the  said  Daniel  Ashford  and  Andrew  Jackson,  by 
their  attorney  within  named,   and  the  jurors  of  that 
jury,  of  which  mention  is  within,  being  summoned, 
some  of  them  came ;  that  is  to  say,  Arthur  CNeil, 
Michael    Hynes,    Thomas   Bowes,    John   Evatt,    and 
Francis  Moran  ;  and  because  the  residue  of  the  jury 
of  the  said  jury  did  not  appear,  therefore  other  persons 
of  those  standing  round  in  court,  by  the  sheriffs  of  the 
*ity  of  Dublin,  at  the  request  of  the  said  Richard  Rad- 
ford Rowe,  and  by  command  of  the  said  Chief  Justice, 
are  newly  set  down  •,  that  is  to  say,  John  Saul,  John 
Lyons,  Patrick  Wilde,  Michael  Kinsley,  John  Elliott, 
Thomas  Herring,  and  Gregory  Anderson*  who  also 
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came  ;  and  the  jurors  so  newly  set  down,  together  with, 
the  said  other  jurors   before  imparmeled   and   sworn, 
being  duly  elected,  tried,  and  by  consent  sworn  to  try 
the  said  issues ;  and  thereupon,  Counsel  learned  in  the 
Jaw,  for  the  said  Richard  Radford  Rowe,   ir»  order  to 
maintain  and  prove  the  said  issues  on  his  part,  examined 
as  a  witness   Denis   Redmond,  who  proved    that   the 
plaintiff  was  arrested  by  witness,  and  William  White 
and  James  Lyons,  in  Clarendon-street,  on  the  day  in 
the  declaration,  and  a  Mr.  Jackson  was  the  person  who 
pointed  out  the  plaintiff  as  the  person  to  be  arrested. 
Plaintiff  asked  witness  by  what   authority  he  was  ar- 
rested ?    Witness,  and  the  other  persons  above  named, 
with  whom  witness  acted,  said  that  they  were  ordered 
to  make  the  arrest.     Plaintiff  then  required  to  see  their 
authority,  and  amount  of  any  demand.     Ashford  and 
Jackson  were  the  persons  that  ordered  us  to  arrest  the 
plaintiff,  and  we  brought  plaintiff  to  Winetavern-street* 
and  Lyons  then   parted  from  us,  and  went  away  for 
instructions  ;  and  a  constable,  of  the  name  of  Reilly, 
who  had  been  in  a   distant  part  of  the  town,    then 
came  forward,  aud  demanded  one  hundred  and  fifty- 
six  pounds,   as   the   amount  of  the  sum    he  had  to 
pay,  to  obtain  liberation  ;    and  said   to  the  plaintiff, 
**  you  don't  know  the  danger  you   are   in  j"  and  a 
great  crowd  gathered   about  the   Counsellor,  (mean- 
ing the  plaintiff,  whom   the  witness  pointed   out  in 
court,)  and  witness  saw  plaintiff  pay  one  hundred  and 
fifty-six  pounds  to  Reilly,  to  procure  his  liberation. — 
Here  witness  was  cross-examined ;   and  witness,  who 
was  shabbily  dressed,  said  that  he  was  a  common  bailiff, 
and  expressed  strong  feelings  at  the  low  situation  to 
which  he  was  then  reduced,  from  having  seen  better 
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times, — Witness  had  seen  plaintiff  before,  but  did  not 
then  know  him,  as  then  dressed.  Ashford  was  just 
behind  when  we  made  the  arrest,  and  said  to  plaintiff, 
•*  We  run  you  hard."  After  that,  witness,  with  the 
others  who  made  the  arrest  in  Clarendon -street,  had. 
taken  plaintiff  through  the  town,  a  prisoner,  to  Wine- 
tavern- street ;  they  there  saw  Reilly,  for  the  first  time 
that  day,  and  Reilly  did  not  then  take  out  of  his  pocket 
any  paper  or  parchment,  but  Reilly  there  said,  i(  Give 
me  one  hundred  and  fifty-six  pounds,  and  I  will  let  you 
go  ;"  and  witness  was  acting  for  Reilly  -,  but  Lyons  pro- 
duced some  paper  at  the  corner  of  Clarendon-street,  and 
John  Reilly  was  the  person  who  acted  for  defendant. 

Plaintiff  then  produced  .lames  Reilly,  who  is  a  bailiff, 
and  he  swore,  that  the  day  after  the  arrest,  he  saw 
Wiber,  the  defendant,  next  door  to  the  Sheriff's  office, 
at  Hoey's  corner,  and  Wiber  expressed  himself  well 
pleased  at  the  arrest  pf  plaintiff,  and  told  John  Reilly, 
the  brother  of  witness,  that  he  was  pleased ;  and  witness 
saw  Wiber  get  the  money  which  had  been  got  from 
plaintiff  Witness's  christian  name  is  James;  his  said 
brother's  name  is  John  ;  witness  had  nothing  to.  do  with 
the  arrest,  but  John  said  he  arrested  plaintiff  under  an 
attachment. 

Thereupon,  the  case  closed  on  the  part  of  the  plain- 
tiff; and  then  Mr.  Goold,  for  defendants,  insisted,  that 
on  the  face  of  the  proceedings  the  attachment  and  war- 
rant were  admitted ;  and  then  and  there  went  out  to 
state  for  defendant,  that  plaintiff  was  tenant  to  premises, 
granted  in  custodiam  at  a  certain  rent,  which  he  did  not 
pay,  in  a  cause  of  White  against  Frayne,  and  that 
plaintiff  passed  his  bond  to  pursuivant,  and  filed  a  bill 
of  interpleader,  as  to  contest  between  others,  as  to  rent  i 
and  the  defendants,  in  order  to  maintain  the  said  issue, 
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on  their  part  examined  as  witnesses  John  Byrne,  Ben- 
jamin Booker,  and  Thomas  Flood,  who  proved  several 
attested  and  compared  orders  in  the  cause  of  White, 
custodee,  against  Frayne ;  that  is  to  say,  John  Whitef 
custodee,  plaintiff ;  Parsons  Frayne,  defendant ;  twenty- 
seventh  November,  one  thousand  eight  hundred  and 
seventeen.  Jonas  Greene,  Esquire,  of  counsel  with  the 
plaintiff,  this  day  informed  the  Court,  that  several  lands 
in  the  county  of  the  city  of  Dublin,  the  estate  of  the 
defendant,  had  been  granted  in  custodiam  to  the  plain- 
tiff,  who,  on  the  eighteenth  day  of  February  last,  ob- 
tained an  order,  whereby  the  several  tenants  of  the  said 
premises  were  required  to  pay  their  respective  rents 
thereof  to  the  plaintiff,  or  his  order,  one  half  year  before 
the  other  should  become  due ;  and  that  Richard  Radford 
Howe,  Esquire,  and  Joshua  Holt,  who  are  tenants  to 
part  of  the  said  premises,  had  been  served  with  the  said 
order,  and  the  rent  due  by  them  thereout,  the  twenty- 
fifth  day  of  March  last,  personally  demanded  from  them 
by  virtue  of  a  power  from  the  plaintiff,  which  they  did 
not  pay,  and  produced  to  the  Court  the  affidavit  of  Mi- 
chael Corcoran  and  John  Wiber,  gentlemen  ;  therefore 
prayed  that  an  attachment  may  be  awarded  against  them. 
Whereupon,  and  on  reading  the  said  order  and  affidavit, 
it  is  this  day  ordered  by  the  Court,  that  the  said  Richard 
Radford  Rowe  and  Joshua  Holt,  do  pay  the  rents,  due 
by  them  out  of  said  premises,  to  the  twenty-fifth  day  of 
March  last,  to  the  plaintiff,  or  his  order,  in  ten  days 
after  service  of  this  order,  or  shew  cause,  if  any  they  can, 
why  an  attachment  should  not  be  awarded  against  them 9 
as  is  desired.    By  the  Court  of  Exchequer. 

Donoughmore. 
John  Wiber,  attorney. 
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John  White,  custodee,  Plaintiff.  Parsons  Frayne,  De- 
fendant.     Twenty-first  February,    one  thousand   eight 
hundred  and  eighteen.     Whereas  by  an  order  made  in 
this  cause,   dated  twenty-seventh  November,  one  thou- 
sand eight  hundred  and  seventeen,  it  was  ordered  that 
an  attachment   should  issue   against   Richard    Radford 
Rowe,  in  said  order  mentioned,  unless  good  cause  shewn 
to  the  contrary,  in  ten  days  after  service  of  this  order ; 
now   George  Bennett,   Esquire,  of   Counsel   with  said 
Richard  Radfo/d  Rowe,  Esquire,  this  day  came  to  shew 
cause,  pursuant  to  said  order.    Whereupon,  and  on  hear- 
ing Richard  N.  Bennett,  Esquire,  of  Counsel  with  the 
plaintiff,  it  is  this  day  ordered  by  the  Court,  that  the  order 
should  be  made  absolute,  and  the  same  is  hereby  made  ab- ' 
solute  j  and  that  an  attachment,  directed  to  the  pursuivant 8 
of  this  court,  do  issue  against  the  said  Richard  Radford 
Rowe,  without  further  motion.    Whereof  all  persons  con-  r 
cerned  are  to  take  notice.     S.  O'Grady.      A  true  copy.   i 

Donoughmore. 

John  White,  custodee,  Plaintiff.  Parsons  Frayne,  De- 
fendant. Sixth  March,  one  thousand  eight  hundred, 
and  eighteen. 

In  chamber,  George  Bennett,  of  Counsel  with  the 
plaintiff,  this  day  moved  the  Court,  that  the  attachment 
which  issued  in  this  cause  against  Richard  Radford  Rowe, 
Esquire,  pursuant  to  the  order  of  twenty-first  February 
last,  may  be  renewed,  the  late  Pursuivant,  Robert 
O'Hara,  Esq.  being  dead,  and  his  executors,  Helen 
O'Hara  and  James  O'Hara,  Esq.  refusing  to  act,  or  to 
allow  their  names  to  be  used  ;  it  is,  thereupon,  this  day 
ordered  by  the  Court,  that  plaintiff  be  and  is  hereby  at 
liberty  to  renew  the  said  attachment,  as  is  ordered.*— 
Whereof  all  persons  concerned  are  to  take  notice.        : ; 

S.  O.  Grady.  A  true  copy.    Donoughmore. 
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John  White,  custodee,  Plaintiff.  Parsons  Frayne,  De- 
fendant. Fifteenth  December,  one  thousand  eight 
hundred  and  eighteen. 

In  the  chamber,  Richard  N.  Bennett,  Esq.  Counsel 
with  the  Plaintiff  this  day  informed  the  Court,  that  by 
an  order  made  in  this  cause,  dated  the  fifteenth  day  of 
June  last,  it  was  ordered  that  Richard  Radford  Rowe, 
Esquire,  should  pay  the  amount  of  a  taxed  bill  of  costs 
in  this  cause  to  the  Plaintiff,  or  his  order,  in  four  days 
after  service  of  this  said  order,  or  shew  cause  why  he 
should  not  be  attached ;  that  the  said  Richard  Radford 
Jtowe  had  been  served  with  the  said  order,  but  had  not 
paid  the  said  bill  of  costs,  or  shewn  cause,  pursuant 
thereto  j  therefore  prayed  the  said  order  may  be  made 
absolute.  Whereupon,  and  on  reading  the  said  order, 
and  the  affidavit  of  George  Booker,  and  the  officer's  cer- 
tificate of  no  cause  having  been  shewn,  it  is  this  day 
ordered  by  the  Court,  that  the  said  order  be  made  abso- 
lute ;  the  same  is  hereby  made  absolute,  and  that  an  at- 
tachment do  issue  against  the  said  Richard  Radford  Rowe, 
as  is  directed.  Whereof  all  persons  concerned  are  to 
take  notice.     S.  O.  Grady.  A  true  copy. 

Donoughmore. 

John  White,  custodee,  Plaintiff.  Parsons  Frayne,  De- 
fendant. Twelfth  February,  one  thousand  eight  hun- 
dred and  nineteen. 

Robert  Johnson,  Esq.  and  others,  of  Counsel  with 
Richard  Radford  Rowe,  Esquire,  this  day  moved  the 
Court  to  set  aside  the  order  of  the  fifteenth  December 
last,  making  the  order  of  the  fifteenth  June,  preceding, 
absolute,  and  the  attachment  issued  thereon,  with  full 
costs.  Whereupon,  and  on  hearing  Robert  Hitchcock, 
Esquire,  and  others,  of  Counsel  with  the  Plaintiff,  and 
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on  reading  the  said  orders,  and  the  several  affidavits,  it 
is  this  day  ordered  by  the  Court,  that  the  said  motion 
be,  and  the  same  is  hereby,  refused,  with  costs.  Where- 
ef  all  officers  and  persons  concerned  are  to  take  notice. 

S.  O'Grady.         A  true  copy.    Donoughmore, 

John  White,  custodee,  Plaintiff.     Parsons  Frayne,  De- 
fendant.     Twentieth  February,    one  thousand  eight 
hundred  and  nineteen.  ; 
Robert   Johnson,   Esquire,   aud   others,   of  Counsel 
with    Richard  Radford   Rowe,  Esquire,  tenant  to  part 
of  the  premises  granted  in  custodiam,  this  day  informed 
the  Court,  that  an  attachment  had  been  awarded  against 
Richard  Radford  Rowe,    for  not  paying  his  rent,  and 
that  interrogatories  had  been  exhibited  to  him,  which  he 
has  answered,  and   fully  exculpated  himself  j   therefore 
prayed  he  may  be  discharged  from  said  attachment.— 
Whereupon,  and   on   hearing  Robert  Hitchcock,  Esq* 
and  others,  of  Counsel   with  plaintiff,  and  on  reading 
the  said  interrogatories,   and  answers  thereto,    and  the 
orders  of  the ,  and  the  affidavit  of  the  ser- 
vice   thereof,    the  affidavit  of   the  plaintiff's  attorney, 
and  the  affidavit  of  Richard  Radford  Rowe,  and  several 
notices,  orders,  and  proceedings  in  the  cause,  it  is  this 
day  ordered  by  the  Court,  that  the  said  attachment  be, 
and  is  hereby  confirmed  against  the  said  Richard  Rad- 
ford Rowe,  with  costs.     Whereof  all  persons  concerned 
are  to  take  notice.        S.  O'Grady. 

A  true  copy.        Donoughmore. 

John  White,  custodee,  Plaintiff.  Parsons  Frayne,  De- 
fendant. Nineteenth  November,  one  thousand  eight 
hundred  and  nineteen. 

Richard  N.  Bennett,  Esquire,    of  Counsel  with  the 
plaintiff,  this  day  informed  the  Court,  that  several  lands 
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in  the  county  of  Dublin,  the  estate  of  the  defendant,  had 
been  granted  in  custodiam  to  the  plaintiff,  who,  on  the 
eighteenth  day  of  May  last,  obtained  an  order,  whereby 
Richard  Radford  Rowe,  Esquire,  who  is  tenant  to  part 
of  said  premises,  was  required  to  pay  the  rent  due  by  him 
thereout,  the  twenty-ninth  day  of  September  then  last, 
to  the  plaintiff,  or  his  order,  in  ten  days  after  service  of 
this  order,  or  shew  cause  why  an  attachment  should  not 
be  awarded  against  him  ;  that  the  said  Richard  Radford 
Rowe  had  been  served  with  the  said  order,  but  had  not 
paid  his  rent,  or  shewn  cause,  pursuant  thereto  ;  there- J 
fore  prayed  the  said  order  be  made  absolute,  and  an  at- 
tachment awarded  against  him.  Whereupon,  and  on 
reading  the  said  order,  the  affidavit  of  Benjamin  Booker 
of  the  service  thereof,  and  the  officer's  certificate  of  no 
cause  having  been  shewn,  it  is  this  day  ordered  bjr  the 
Court,  that  the  said  order  be,  and  the  same  is  hereby 
made  absolute,  and  that  an  attachment,  directed  to  the 
Pursuivant  of  this  Court,  do  issue  against  the  said  Richard 
Radford  Rowe,  without  further  motion,  as  is  desired. 

S.  O'Grady. 
A  true  copy.         Donoughmore. 

County  of  the  city  of  Dublin.  In  the  chamber, 
twenty-ninth  February,  one  thousand  eight  hundred  and 
twenty.  Whereas  it  appears,  by  a  constat  from  the  Clerk 
of  the  Pipe,  that  part  of  the  lands  of  Simmon's  Court, 
manor  of  Baggotrath,  and  county  of  the  city  of  Dublin, 
and  a  dwelling,  now  or  lately  occupied  by  Alexander 
Thompson,  or  his  undertenants,  situate,  lying,  and  being 
in  Stephen*street,  in  said  city,  of  the  clear  yearly  value 
of  ten  pounds  above  reprisals,  late  the  possession  of  Par- 
sons Frayne,  of  Birmount,  in  the  county  of  Wexford* 
Esquire,  who  was  outlawed  at  the  suit  of  John  White,  of 
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Wexford,  in  the  county  of  Wexford,  Esquire,  as  well  a 
certain  debt  of  five  hundred  pounds,  as  two  pounds 
twelve  shillings  and  eleven  pence  damages,  were  by  cus- 
todiam, dated  the  twelfth  day  of  February,  in  the  fifty- 
seventh  year  of  his  late  Majesty's  reign,  granted  to  the 
said  John  White,  at  the  yearly  rent  of  five  shillings, 
payable  to  his  Majesty.  Mr,  Wiber,  attorney  on  behalf 
of  the  said  John  White,  this  day  informed  the  Court, 
that  the  said  sustodiam  is  become  void  by  the  demise  of 
his  late  Majesty,  therefore  prayed  the  same  may  be  re- 
newed. Whereupon,  and  on  reading  the  said  constat,  it 
is  this  day  ordered  by  the  Court,  that  the  said  custo- 
diam  be,  and  the  same  is  hereby  renewed  :  and  that  the 
Clerk  of  the  Pipe  do  make  out  a  custodiam  of  the  said 
premises  to  the  said  John  White,  to  continue  during  his 
Majesty's  pleasure,  at  the  yearly  rent  of  five  shillings, 
over  and  above  the  yearly  rent  and  arrears  payable  there- 
out to  his  Majesty ;  and  that  the  Chief  Remembrancer 
do  issue  an  injunction  for  putting  the  said  John  White, 
or  his  assigns,  into  the  actual  and  quiet  possession  of  the 
said  premises.  Whereof  all  officers  and  persons  con- 
cerned are  to  take  notice. 

S.  O'Grady.         A  true  copy.  Donoughmort. 

And  Counsel  for  defendant  also  produced  the  original 
•custodiam  in  said  cause,  under  the  seal  of  his  Majesty's 
Court  of  Exchequer,  which  custodiam  is  as  follows: 
George  the  Third,  by  the  grace  of  God,  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  King,  Defender 
of  the  Faith,  and  soforth,  To  all  those  to  whom  our 
present  letters  come:  Know  ye  that  we,  of  our  special 
grace,  certain  knowledge,  and  mere  motion,  and  also  by 
the  advice  and  consent  of  our  truly  and  well- beloved 
friend,  Standish  O'Grndy,  Eiquire,  Chief  Baron  of  our 


Exchequer  of  our  kingdom. of  Ireland,  have  given  and 
committed,  and  by  these  presents  do,  for  us,  our  heirs 
and  successors,  give  and  commit   to  John  White,   cus- 
todee,  and  farm  of  the  lands  of  Simmon's-Court,  in  the 
manor  of  Baggotrath,  and  county  of  the  city  of  Dublin, 
and  a  dwelling  house,  now  or  late  occupied  by  Alexander 
Thompson,  or  his  undertenants  or  assigns,   lying  and 
being  in  Stephen-sreet,  in  said  city,  of  the  clear  yearly 
value  of  ten  pounds,   above  reprisals,  late  the  possession 
of  Parsons   Frayne,    of   Birmount,   in   the  county    of 
Wexford,  Esquire,  who  was  outlawed,  to  satisfy  John 
White,  as  well  a  certain  debt  of  five  hundred  pounds, 
as  two  pounds  twelve  shillings  and  eleven-pence  damages, 
and  for  that  cause  are  now  in  our  hands,    To  have  and 
to  hold,  all  and  singular  the  premises  before  recited,  and 
every  part  and  parcel  thereof  to  the  said  John  White,  and 
his  assigns,  during  our  pleasure,  rendering  thereout  yearly 
and  every  year  to  us,  our  heirs  and  successors,  at  the  re- 
ceipt of  our  Exchequer  of  our  said  kingdom  of  Ireland,  five 
shillings,  of  lawful  money  of  Great  Britain,  at  the  Feast 
of  Saint  Michael  the  Archangel  and  Easter,  to  be  paid  by 
equal  portions,  over  and  above  the  yearly  rent,  and  ar- 
rears thereof,  payable  to  us  out  of  the  premises,  although 
no  express  mention  is  made  herein  of  the  true  yearly  value 
of  the  premises,  or  any  part  or  parcel  thereof,  or  any 
gift  or  grant  heretofore  made  by  us,  or  any  of  our  pro- 
genitors, to  the  said  John  White,  or  to  any  person  or 
persons  whatsoever,  any  statute  or  other  cause,  matter 
or  thing  to  the  contrary  hereof  in  any  wise  notwithstand- 
ing.    In  witness  whereof  we  have  caused  these  our  let- 
ters to  be  made  patent.         Witness,  Standish  O'Grady, 
Esquire,  Chief  Baron  of  our  Exchequer  aforesaid,  at  the 
King's  Courts,  Dublin,  the  twelfth  day  of  February,  in 
the  fifty-seventh  year  of  our  reign.   By  order  of  the  Court, 
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and  by  the  Barons,  examined,  William  Lea,  Deputy 
Clerk  of  the  Pipe,  H.  Luttrel,  Clerk  of  the  Pipe,  and 
J.  G.  R. ;  S.  O'Grady ;  H.  Luttrel,  Clerk  of  the  Pipe, 
and  X  G.  R. 

And  Counsel  for  the  defendants  also  produced  an* 
other  custodiam,  under  seal  of  said  Court  of  Exchequer, 
which  custodiam  is  as  follows  :  George  the  Fourth,  by 
the  grace  of  God,  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland  King,  Defender  of  the  Faith,  and  so- 
forth,  to  all   those  to  whom  our  present  letters  shall 
come,  greeting.     Know  ye,  that  we,  of  our  special  grace, 
certain  knowledge,  and  mere  motion,  and  also  by  ad- 
vice and  counsel  of  our  trusty  and  well-beloved  coun- 
sellor, Standish  O'Grady,  Esquire,  Chief  Baron  of  our 
Exchequer  of  our  kingdom  of  Ireland,  having  given; 
and  committed,  and  by  these  presents  do,  for  us,  our 
heirs  and  successors,  give  and  commit  to  John  White, 
of  Wexford,  the  custodee  and  farm  of  part  of  the  lands 
of  Simmon's  Court,  in  the  manor  of  Baggotrath,   and 
county  of  the  city  of  Dublin,  arid  of  a  dwelling  house, 
now  or  lately  occupied  by  Alexander  Thompson,  or  hi& 
undertenants  or  assigns,   situate,   lying   and  being  in 
Stephen-street,  in  the  said  city  of  Dublin,  of  the  clear 
yearly  value  of  ten  pounds,  above   reprisals,  late  the 
possession  of  Parsons   Frayne,   of  Birmount,   in  the 
county  of  Wexford,  who  was  outlawed,  to  satisfy  the 
said  John  White,  as  well  a  certain  debt  of  five  hundred 
pounds,  as  two  pounds,  twelve  shillings,  and  eleven- 
pence damages,  and  which,  for  that  cause,  are  in  our 
hands  ;  to  have  and  to  hold,  all  and  singular,  the  pre- 
mises before  recited,  and  every  part  and  parcel  thereof, 
to  the  said  John  White,  or  his   assigns,   during  out 
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pleasure,  rendering  thereout  yearly  and  every  year*  to 
us,  our  heirs  and  successors,  at  the  receipt  of  our  Ex- 
chequer of  our  said  kingdom  of  Ireland,  five  shillings, 
of  lawful  money  of  Great  Britain,  at  the  feast  of  Saint 
Michael,  the  Archangel,  and  Easter,  to  be  equal  por- 
tions, over  and  above  the  yearly  rent,  and  arrears  there- 
of, payable  to  us  out  of  the  premises,  although  no  ex- 
press mention  be  made  herein  of  the  true  yearly  value 
of  the  premises,  or  any  part  or  parcel  thereof,  or  of 
any  gift  or  grant  heretofore  made  by  us,  or  any  of  our 
progenitors,  to  the  said  John  White,  or  to  any  other 
person  or  persons  whomsoever,  any  statute  or  cause, 
matter,  or  thing  to  the  contrary  thereof  in  anywise  not- 
withstanding. In  witness  whereof  we  have  caused  these 
our  letters  to  be  patent.  Witness,  Standish  O'Grady, 
Esquire,  Chief  Baron  of  our  Exchequer,  aforesaid,  at 
the  King's  Courts,  the  twenty-eighth  day  of  February, 
in  the  first  year  of  our  reign.  By  order  of  the  Court, 
and  by  the  Baron. 

H.  Luttreli,  Clerk  of  the  Pipe,  and  J.  G.  R. 

5.  O'Gradv. 

V 

Delivered  twenty-ninth  February,  one  thousand  eight 
hundred  and  twenty. 

And  Counsel  for  defendants  also  examined  as  a  wit- 
ness, Daniel  Beere,  from  the  Exchequer-office,  who 
proved  an  attachment  of  February,  one  thousand  eight 
hundred  and  twenty,  but  no  order  ;  which  attachment 
is  as  follows  :  George  the  Fourth,  by  the  grace  of  God, 
of  the  united  kingdom  of  Great  Britain  and  Ireland 
King,  Defender  of  the  Faith,  and  soforth,  to  Jeremiah 
Keller,  Esquire,  Pursuivant  of  our  Court  of  Exchequer 
of  our  kingdom  of  Ireland,  or  to  his  deputy  or  deputies, 
greeting :  We  command  you,  that  you  do  not  omit,  by 
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reason  of  any  liberty,  but  that  yon  enter  the  same,  and 
attach  Richard  Radford  Rowe,  and  John  Doe,  where- 
soever you  shall  find  them,  and  them  in  safe  custody 
keep,  so  that  you  have  their  bodies  before  the  Barons 
of  our  Exchequer,  at  the  King's  Courts,  Dublin,  in 
fifteen  days  of  Easter  next  coming,  to  answer  for  seve- 
ral contempts  by  them  lately  committed  \  and  also  all 
other  things  that  then  and  there  shall  be  objected  against 
them  ;  and  further,  to  do  and  receive  in  the  premises, 
whatsoever  our  said  Court  of  Exchequer  then  and  there 
shall  order;  we  also  command  all  and  singular  the 
mayors,  sheriffs,  constables,  bailiffs,  and  all  other  officers 
and  subjects  of  our  said  kingdom  whatsoever,  be  acting 
and  assisting  in  the  execution  of  the  premises,  under 
the  penalty  that  will  fall  thereon.  Witness,  the  Right 
Honorable  Standish  O'Grady,  Chief  Baron  of  our  Ex- 
chequer aforesaid,  at  the  King's  Courts  aforesaid,  the 
twenty-third  day  of  February,  in  the  first  year  of  our 
reign.      By  order   of   the    Court,  Donoughmore. 

John  Wiber,  Solicitor.  Donoughmore.  Lord,  T.  R. 
John  White,  custodee,  plaintiff;  Parsons  Frayne,  de- 
fendant ;  and  on  back  of  which  attachment  there  was 
an  endorsement,  admitted  to  be  in  the  hand-writing  of 
6aid  John  Wiber,  in  the  words  and  figures  following : 
Renewal,  pursuant  to  order,  19th  November,  one  thou- 
sand eight  hundred  and  nineteen,  but  he  could  not 
prove  when  the  attachment  issued  ;  it  was  also  ob- 
jected by  plaintiff;  and  on  back  of  said  attachment  there 
appeared  a  return  admitted  to  be  in  the  handwriting  of 
said  pursuivant,  in  the  words  following :  the  within 
writ  was  delivered  to  me  by  Mr.  John  Wiber,  the 
attorney,  to  whom  I  gave  a  special  warrant,  directed 
to  bailiffs  of  his  nomination,   and  at  his  desire;  and 
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what  was  done  further  thereon,  I  know  not.     So  an- 
swersj  J.  Keller.     And  plaintiff  after  this  produced  the 
said  warrant  in  the  words  and  figures  following  :  Ireland, 
to  wit.  John  White,  custodee,  plaintiff;  Parsons  Frayne, 
defendant ;  by  Jeremiah  Keller,  Esquire,  pursuivant  of 
his  Majesty's  Court  of  Exchequer,  in  Ireland,  by  virtue 
of  his  Majesty's  writ  of  attachment  to  me  directed,  I 
do  hereby  impower  you,  the  undernamed  persons,  or 
any  of  you,  with  assistants,   to  attach  and   apprehend 
the  body  of  Richard  Radford  Rowe,  Esquire,  whereso- 
ever he  may  be  found  within  the  kingdom  of  Ireland, 
without  regard  to  any  liberty  whatsoever,  and   him  so 
apprehended,  in  safe  custody  keep,   so  as  I  may  have 
his  body  before  the  Barons  of  said    Court  of  Exche- 
quer,   within  fifteen  days  of  Easter  next  coming,  then 
and  there  to  answer  diners   special  offences  and  con- 
tempts by   him   committed,  against   the    dignity   and 
authority  of  the  said  Court ;  and  for  your  or  any  of 
your  so  doing,   this  shall  be  jour  sufficient  warrant. 
Given   under  my   hand  and   seal,    this    twenty-ninth 
day   of  February,  one  thousand   eight   hundred  and 
twenty.    J.  Keller,  pursuivant  (Seal).     To  John  Reilly, 
James   Reilly,  Thomas  Cahill,  and  -  assisstants. — John 
Wiber,  attorney.     And  which  warrant  had  the  follow- 
ing   endorsement    thereon,    admitted    to    be    in    the 
handwriting    of  said   John    Reilly : — I   have  got  one 
hundred  and  fifty-six  pounds,  on  account  of  the  withii*. 

John  Reilly. 

And  defendant  produced  a  great  number  of  bills  of 
costs  for  proceedings,  in  one  thousand  eight  hundred 
&|id  nineteen*  in  custodiam  case,  as  follows  < 
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John  White,  Custodee,"]       Revenue  Exchequer, 
against  I 

Parsons  Frayne.        f         1st  February,  1819. 


s£,    s,    d. 
Term  fee         .*..  ...  ....         0     2     6 

January  26th  received  notice  of  motion  from 
Mr.  James  Crosbie,  to  set  aside  orders  of 
15th  June  and  15th  December. 
Attachment  issued  thereon  for  costs  of  order 
21st  February,  1818,  grounded  on  affida- 
vits, 
Attending  for  copy  of  said  affidavits,  and 

comparing  same         ...,  ....  ....  0     6     8 

Paid  for  attested  copy  ....  ....  0  18     2 

Drawing  draft  affidavit  of  plaintiff's  attorney, 
)      in  answers,  nineteen  sheets         ....  ....  0  10     6 

!  Fair  copy  for  Counsel         ...  .  ....  0     3     2 

}  Attending  Counsel  therewith,  and  consulting  0     6$ 

Fee  to  Counsel  therewith,  perusing  and  at- 
>      tending         ...  ...  ....  ....  12     9 

Engrossing  same         ....  «...  ....  0     3     2 

Stamp,  and  swearing      ■»  .... 0     4     4 

I  Attending  to  swear  same  ....  ....  0     6     8 

Copy  to  attest         ....  ....  ...  0     3     2 

Paid  stamp  and  paper  ....  ....  0     4  11 

Signing  by  Attorney         .... 0     3     4 

Paid  filing  and  attesting  ....  ....  0  14     9 

Notice  of  filing,  and  that  the  same  would  be 
;      used  ....  ....  ....  0     7    2 

Draft  brief  for  motion,  10  sheets,  at  3s.  4d. 

per  sheet         ....  ....  ....  113     4 

Two  fair  copies  for  Counsel,  20  sheets,  at 
I      2s.  6d.  per         „„  ....  ....  2  10    0 
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1     2     Ql 


6 

6 
6 
6 
o 

6 

6 
6 


Two  copies  notice  of  a  njotion 

#Two  copies  plaintiff's  notice  to  answer 

Fee  to  Counsellor  Hitchcock  with  brief 

like  to  Counsellor  Bennett 

Attending  Counsel 

29th  January  having  served  notice  that  the 

motion  would  be  called  on,  with  hearing 

of  interrogatories,  on  Monday  next,  or  the 

first    opportunity,     therefore     attending 

|  Court  on  the  first  February,  when  motion 

and  hearing  could  no$  be  called  on 
Renewal  notice  that  copy  of  informations 

would  be  used  on  motion. 
Two  copies  of  said  notice  for  Counsel        ..* 
Draft  notice,  in  answer  that  orders  of  Chan*- 
cellor  and   Master -of  the  Rolls  would  be 
10    i  used,  copy  and  service  ....  ••• 

8  Attending  Counsel  therewith         ....  *jj;     .... 
Attending  at  a  Magistrate'^  office  for  copy  of 
informations 
0  Two  copies  thereof  for  Counsel 
Attending  Counsel  therewith 
3d  February,  attending  Counsel   this  day,  to 
8       watch  motion,  when  same  was  npt  on 
8  4th,  like_ attendance 
8  5th,  like  attendance 
8  6th,  like  attendance 
8  8'tb,  like  attendance 
9th,  law  arguments 
8  10th,  like  attendance  ...<" 

8  Uthj  like  attendance         ,.„  iti, 

8  I3thj  like  att^dance 
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8  15th,  like  attendance 

8  16th,  like  attendance  ....        r'V  * 

8  17th,  like  attendance 

8  18th,  like  attendance  ••• 

8  19tb,  like  attendance         ... 

20th,  like  attendance,  when  motion  was  de- 
8      bated,  and  refused,  with  costs 

Paid  for  orders         ....  ...# 

Fee 

Rule  for  motion  for  order  to  tax 

Paid  for  order 

Attorney's  fee  thereon 

Copy  and  service         ....  «•• 

Draft  costs 

Two  copies  for  service  and  taxation 

Paid  service     j  ... 

Two  summonses  to  tax,  and  service 

Officers  taxing  ..,* 

Attorney  attending 


Deduct 


£.    s. 

a. 

....  o   e 

8 

....-0    6 

8 

...  0    6 

8 

......  0     6 

3 

....  0     6 
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de- 

....  0  13 
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....  0  18 
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....  0     4 
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....  0     8 
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.....  0     3 
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....  0     2 
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I  have  examined  the  foregoing  Bill  of  Costs,  in  the 
presence  of  the  Attorneys  concerned  for  the  Plaintiff 
anil  Richard  Radford  Rowe,  Esquire,  and  have  taxed 
the  same,  between  party  and  party,  to  the  sum  of 
twenty  pounds  and  eleven  pence,  sterling.  Dated  first 
March,  one  thousand  eight  hundred  and  nineteen. 

DonoUghmore. 
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Revenue  Exchequer. 

White,  Custodee,"")  Costs  of  Interrogatories,  and  An~ 

a.  (      swers,  and   hearing  Costs  of  At- 

Frayne.  I      tachment  being  taxed,  in  April, 

— J      one  thousand  eight  hundred  and 

eighteen.- 

£.     s.    d. 
27th  April,  received  copy  of  order  to  exhibit 

interrogatories  to  Richard  Radford  Rowe, 

Esquire,  under  attachment,  in  four  days, 

or  judgment. 

Reading  over  the  several  affidavits,  to  enable 

6     8       me  to  draw  interrogatories         ....  ...  0     6     8 

Drawing  draft  fifteen  interrogatories,  fifteen 

sheets,  at  Is.  Id.  per  ... 

Fair  Copy  for  Counsel,  13  sheets,  at  2d.  per  0 

Copy  bond  of  Richard   Radford  Rowe,   to 

2     6       send  to  Counsel 

Attending  Counsellor  Bennett  thereupon 

Fee  to  Counsellor  Bennett 

10  11  Engrossing  interrogatories  ... 

Stamp  and  parchment 

Signing  by  Attorney 

Paid  filing  and  attesting 

1     1  Notice  of  filing  copy,  and  service 

Attending  to  lodge  bond  with  Ofiice,  ^s  an 

6     8       exhibit 

Copy  interrogatories  for  attesting 

Stamps  and  paper 

Rule  and  motion  to  answer  same 

Paid  for  the  order  and  duty 

Attorney's  fee  thereon 

Copy  and  service 
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It  being  necessary  to  make  an  amendment  in 
interrogatories,  notice,  copy,  and  service^ 
requiring  Mr.  Rowe's  attorney  to  consent 
to  amend,  which  he  declined  ....  0     6     6 

Instructions  and  copy  for  Counsel   to  move 
for  liberty  to  amend  .... 

9  Fee  to  Counsellor  Bennett 
8  Attending  motion  .... 

)i  Paid  for  the  order,  and  box 
4  Attorney's  fee  thereon. 
2  Copy  and  service 

Affidavit  and  service,  stamp,  and  swearing 
Paid  filing  ... 

8  Attending  and  amending 
6  Paid  stamp  and  parchment  for  amendment 
4?  Paid  officer's  fee  on  amending 

Paid  for  attested  copy,  answer  of  Mr,  Rowe, 
fifty-three  sheets  .... 

Attending  comparing  same  ... 

Rule  and  motion  to  set  down  interrogatories 

for  hearing 
Paid  for  the  order 
Attorney's  fee 
Copy  and  service 
Attending  in  Common  Pleas  Office  for  copy 
order  for  discharge  of  Parsons  Frayne,  re- 
8       ferred  to  by  Mr.  Rowe's  depositions      .....  0     6     8 

Attending  in  Exchequer-Office  for  copy  affi- 
davit of  rent  due  to  Parsons  Frayne,  also 
referred  to  and  comparing,  and  seeing  offi- 
8       cer  attest  same  ....  ....  0 

Paid  for  copy  and  stamps  .„.  .,„  0 
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Trinity,  181$. 

2     6  Term  fee  ,..,  ....  ....  0     2     6 

Draft  brief  for  hearing,  twenty-one  sheets,  at 
16     8       3s.  4d.  per  ....  ....  ....  3   10     0 

Two  copies  for  Counsel,  forty-two  sheets,  at 
3     3     0      2s.  6d.  per  ....  ....  ....  3     5     0 

Two  copies  order  for  hearing  to  annex       ....  0     2     0 

Copy  brief  of  affidavits  on  motion,  twenty- 
first  February,  when  attachment  granted, 
for  Counsellor  Hitchcock,  who  was  not  on 
$     6      said  motion,  eleven  sheets,  at  2s.  6d.  per....  1     7    ~€ 

Draft  notice,  copy,  and  service  to  produce 
certain  vouchers  on  hearing,  and  that  cer- 
tain documents  would  be  used  on  behalf 
7     2      of  plaintiff  ...  ....  ....  0     7     2 

Plaintiff  two  copies  to  annex  to  briefs,  very 

q     0      l°ng  ••••  •••  ••»  0     2     0 

Two  copies  order  to  exhibit  interrogatories 

1     0      for  ditto  ... 

1     0  Two  copies  order  for  hearing 

Attending  Counsel 

Fees  to  Counsellor  Bennett  and  Counsellor 

Hitchcock,  4  guineas  each  ....  9     2     0 

13th   June,    attending  Court   this   day,   to 
q     S      watch  hearing,  as  set  down  for  this  day....  0 

6     8  Monday  15th,  like  attendance  this  day      ...  0 
16th,  like  attendance  ....  ....  0 

17th,  like  attendance  ....  ....  0 

18th,  like  attendance  ....  »•.  0 

19th,  like  attendance,  when  Counsel  moved 
on  behalf  of  plaintiff  to  have  hearing  call- 
ed on,  and  Court  postponed  same  till  fol- 
lowing Term,  and  suspended  day  fees  i  and 
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Counsel  for  Mr.  Rowe  applied  to  the  Court 
to  suspend  proceedings  for  costs  of  motion 
of  21st  February,  and  Court  declared  they 
would  suspend  nothing  but  day  fees        ....  0  13     p 

Michaelmas,  1818. 
Draft  notice,  <Jopy  and  service  on  Mr.Rowe's 
attorney,  that  hearing  would  be  called  on, 
on  the  first  opportunity  in  eight  days  after 
2      Term    v  ....  ....  ....  0     7 

Two  copies  thereof  for  Counsel  ....  0     2 

Draft  notice,  copy,  and  service  on  Mr.  Rowe's 
attorney  to  produce  a  certain  account  of 
the  rent  in  dispute,  which  was  seen  with 
Mr.  Rowe,  and  which  admitted  a  certain 
sum  due,  or  that  a  copy  thereof,  taken  by 
,  plaintiff's  attorney,    would    be   use4    on 
2      hearing  ....  ....  ...  0     7 

Two  copies  thereof  for  Counsel  ....  0    2 

Instructions  and  copies  for  Counsel  to  attend 
hearing ;  refreshing  fees  to  Counsel,  two 
guineas  each  ...  ....  ...  4<  11 

8  Attending  Counsel  ....  ....  0     6 

Draft  affidavit  of  the  service  of  the  above 
6      notices  to  use  on  hearing,  eleven  sheets     0     5 
2  Engrossing,  stamp,  and  swearing 
4  Signing  by  attorney 
8  Attending  to  have  same  sworn 
Copy  for  attesting  ••• 

H  Paid  stamps  and  paper 

Paid  filing,  and  attesting  eleven  sheets 
Attending  reading  over  the  answers  to  inter- 
rogatories, in  which  there  appeared  many 
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contradictions,  and  matters  necessary  to 
be  observed  upon  to  Counsel,   and  draw- 
ing draft  of  such  instructions  to  Counsel, 
10     0      twenty  office  sheets  ....  ....  0  10 

Taking  extracts  from  answers  of  Richard  R. 
Howe,  of  credits  claimed^  to  which  he  did 
not  appear,  by  his  own  accounts,  in  an- 
swers, to  be  entitled,  and  making  out  ac- 
count therefrom,  and  other  documents  of 
rent  to  which  plaintiff  was  entitled,  against 
Richard   Radford   Rowe,   to  produce   in 

5  0      Court  on  hearing 
4     0  Two  copies  for  Counsel 

6  8  Attending  Counsel  thereupon 

November  30th,  attending  Court  this  day,  to 
watch  hearing,  when  same  not  on 

December  1st,  like  attendance 

2d,  like  attendance  ... 

3d,  like  attendance         ....  ... 

4th,  like  attendance 

5th,  like  attendance 

6th,  like  attendance         ....  ....  ... 

7th,  like  attendance 

8tb,  like  attendance,  when  hearing  on,  and 
postponed  by  Court  till  first  of  Hilary  Term, 
and  Court  said  that  same  could  be  heard 
then,  or  any  day  in  the  Term  ....  0     6 

2     6  Term  fee  ....  ....  ....  0     2 
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Hilary  Term,  1819. 
2     6  Term  fee  ....  ,..  ....  0 

Draft  notice,  copy*  and  service  on  Mr.  Day, 
that  hearing  would  be  called  on  first  sitting 
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day  pursuant  to  adjournment,  and  to  pro- 
2      duce  vouchers,  &c.  thereon     ,  ....  0     7     2 

Draft  instructions  for  Counsel  to  attend  hear- 
ing, and  as  to  certain  facts  which  occurred 
since  last  Term,  as  to  orders  against  Rowe 
in  Chancery,  respecting  charges  by  which 
Mr.  Rowe  sought  to  discredit  plaintiff's 
8      attorney  ....  ....  ....  0     6     & 

The  charging  affidavit  having  been  made  by 
him, 
0  Two  copies  for  Counsel,  4  sheets  ....  0     8     0 

0  Two  copies  notice  to  annex  ...         ....  0     2     0 

Two  copies  order  of  Chancellor  for  Counsel, 

very  long  ....  ...  ....  0     5     0 

Attending  Counsellors  Bennett  &  Hitchcock  0     6     3 
Refreshing  fees  to  Counsel,  two  guineas  each  4  11     0 
23d  January,  attending  Court  this  day,    to 
have  hearing  called  on,  when  Mr.  Day  re- 
quested same  might  stand  till  Monday  0    6    8 
25th,  like  attendance  this  day,  and  hearing 
8      could  not  be  called  on             ....                ....  0     6     8 

26th,  Law  arguments. 

27th,  attending  Court  this  day,   to  get  hear- 

8       ing  called  on 

8  28th,  like  attendance 

8  29th,  like  attendance 

Counsel  having  advised  motion  to  be  called 

on  with  hearing,  draft  notice  that  hearing 

and  motion  would  be  called  on,  on  Monday    . 

next,  or  first  opportunity,  lest  it   should 

6  '    remain  till  revenue  day  after  Term         ....  0     6     6 

Three  copies,  and  service  on  Mr.  Rowe,  Mr. 
Day,   and   Mr,    Crosbie,    who  appeared 
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concerned,  on  motion,  and  plaintiff's  at- 
iorney  not  being  served  with  any  notice  or 
rule  to  change  Mr„  Day,  attorney,  on 
hearing  affidavit  of  service  ....         ... 

Stamp,  and  swearing  of  said  two  notices 

Copy  for  attesting,  and  stamps     ..., 

Paid  filing  and  attesting,  8  sheets 

Monday,  1st  February,  attending  Court  this 
day,  when  hearing  not  on 

2d,  Dies  non. 

3d,  like  attendance  this  day  ••• 

4th,  like  attendance  this  day 

5th,  like  attendance  this  day 

6th,  like  attendance  this  day     .... 

8th,  like  attendance  this  day 

9th,  Tuesday,  Law  arguments. 

10th,  like  attendance  ••• 

11th,  like  attendance 

12th,  like  attendance 

13th,  like  attendance  ....  ... 

14th,  like  attendance 

Monday,  15th,  like  attendance       ...         ... 

16th,  like  attendance 

17th,  like  attendance 

18th,  like  attendance 

19th,  like  attendance 

20th,  like  attendance  this  day,  when  hearing 
on,  and,  on  full  debate.  Court  confirmed 
attachment,  with  costs  ... 

Paid  for  order  ;... 

Fee  on  order 

Attending  in  chamber,  to  get  order  to  tax 
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Rule  and  motion  for  order  to  tax                ....  0    4?  5 

Paid  for  the  order              ...                       ....  OS  1 J 

Fee  thereon                 ...                   ...          ....  0     S  4« 

Copy  and  service                  ...                      ....  0     2  2 

Draft  costs              ....                       ...              ....  0     S  4 

Two  copies,  one  to  serve  and  one  for  taxation  0  12  0 
1  Paid  service             ...                   ....               ....  Oil 

Three  summonses  to  tax  copies,  and  service   0  17  lOf 

Officers  taxing             ..„                  ....           ....   1   14?  1J 

Attorney  attending              ....                      ....  10  0 

^74?     2  2§ 

Deduct       ....      32     1  S 


^42     0  11§ 


I  have  examined  the  foregoing  Bill  of  Costs,  in  pre- 
sence of  the  Attorneys  concerned  for  the  Plaintiff  and 
Richard  Radford  Rowe,  Esquire,  and  have  taxed  the 
same,  as  between  party  and  party,  to  the  sum  of  forty- 
two  pounds  and  eleven-pence  halfpenny,  sterling.  Dated 
March  1st,  1819. 

DoNOUGHMORE. 

John  White,  custodee,"!      Revenue,  Exchequer. 
a.  y 

Parsons  Frayne.      i  Hilary,  1819. 


March,  1819.  Pursuivant  having  died  since 
execution  of  bond  by  Mr.  Rowe,  and  exe- 
cutor refusing  to  act,  or  allow  his  name  to 
be  used,  it  became  necessary  to  apply  to 
Chief  Baron  for  liberty  to  renew  attach- 
ment. 
8  Attending  acting  Pursuivant  hereupon       „„  Q    6    8 
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£.    5.    d 
Draft  and  copy  instructions 'to  Counsel,   to 

apply  to  Chief  Baron,  and  attending  Coun- 
sel thereupon  ....  ....  ,.,.  0     5  10 

Consulting,    and   attending  to    know  when 
Chief  Baron  would  sit  in  chamber 

Fee  to  Counsellor  Bennett 

Attending  motion  in  chamber  ... 

Paid  Chief  Baron,   officer,  and  tipstaff 
1  Paid  for  order,  and  clerk 

Fee  thereon 

Paid  for  renewal  attachment 

Fee  thereon 

Paid  delivering  attachment 

Paid  for  special  warrant 

Attending  for  same,  and  attending  bailiff 
8      therewith,  and  giving  instructions  ...  0     6     8 

Drawing  and  copy  account  of  rent  and  costs, 
0      and  certificate  thereof,  for  Pursuivant 

Draft  post  costs,  and  copy 

Attending  to  tax 

Paid  officer  taxing        ..» 


G 

6 

8 

1 

2 

9 

0 

6 

S 

1 

5 

3 

0 

17 

10| 

0 

3 

4* 

0 

7 

7 

0 

1 

1 

0 

3 

At 

0 

5 

5 

1 

2 

9 

Deduct 


0 

5 

0 

...  0 

4 

4 

...  0 

6 

8 

...  0 

11 

4i 

^2 

£8 

9 

3 

2 

2 

2 

£6 

7 

1 

Taxed,  between  party  and  party,  to  the  sum  of  six 
pounds  seven  shillings  and  one  penny.  Dated  this  6th 
$ay  of  March,  1819. 

DONOUGHMORE* 
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White,  custodeg,  }  Revenue,  Exchequer, 


a. 


Frayne.  \  May,  1819. 

Term  fee  .«•  •••  .... 

Attending  Mr.  Rowe,  to  demand  rent  of  pre- 
mises due  29th  September,  1818 
'   Affidavit  to  demand,  8  sheets         ...  .... 

Copy  for  attesting,  and  stamps 

Filing  ajid  attesting 

Instructions  and  copy  for  Counsel  to  move  for 

attachments 
Fee  to  Counsel 

Sd  May,  attending  Court,  when  order  granted  0 
Paid  for  order,  and  clerk  ... 

Attorney's  fee  thereon 

Paid  service  on  Mr.  Rowe  in  SkerifF's  prison 
Affidavit  of  service  .... 

Copy  for  attesting,  and  stamps  ... 

Paid  filing  and  attesting         ....  ..,. 

Search  and  certificate  no  cause 
19th  November,  1819,  box,  rule  and  motion 
for  absolute  order  for  attachment 
1  Paid  for  the  order,  duty  and  clerk 
Attorney's  fee  thereon  ....  ... 

1  Attachment,  seal,  fee  and  stamp 
Attorney's  fee 
Paid  delivery 
Attending  Pursuivant  with  attachment,  and 

instructions  ....  «, 

9  Paid  for  warrant 

Fee  thereon  ....  ... 

Costs,  and  copy  ....  v    ....  ..., 
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Officer  taxing  ...  &         ....  0  11     £| 

Attorney  attending  ,#  ...        ....  0    6$ 


Sit     9     4 


^30  Deduct      ..„      2     a    0 


£    9     6     4 


Taxed,  between  party  gft.d  party,  to  the  amount  of 
fcine  pounds  six  shilling*  and  four-pence,  sterling.  ■— • 
March  4  th,    1620.  _ 

Add  caption  fees*  if  arrested. 

Which  being  objected  to  by  the  plaintiff,  as  irrelevahi 
and   inadmissible,  in  the  present  f^sue,  the  said  learned 
Judge  refused  to  admit  same,  but  said  he  would  save  the 
cause  for  the  opinion  of  the  Court,  the  plaintiff  not  being 
served  with  them  in  that  respect;  but  said  learned  Judge 
called  on  defendants  to  produce  any  further  orders  of  the 
Exchequer.^   Counsel,  on  behalf  of  the  defendants,  offer- 
ed to  read  in  evidence  the  several  taxed  bills  of  costs  in 
the  Court  of  Exchequer,  prout  tile  bills   in  the  cause  of 
White  against  Frayne,  in  which  plaintiff  was  no  party ; 
but  said  learned  Judge  was  of  opinion  that  said  bills  of 
costs  were  not  admissible  in  evidence  as  against  party, 
plaintiff,  and  refused  to  admit  them  to, be  read  without 
shewing  that  he  has  been  privy  thereto ;  wherefore  Coun- 
sel for  the  said  defendants  excepted  to  the  said  opinion 
,  of  said  learned  Judge,  and  his  rejection  of  said  evidence. 
And  the  cause  being  closed  on  both  sides,  Counsel  on 
behalf  of  the  said  defendants,  insisted   that  any   such 
-$t  rest  nml  detention  of  the  plaintiff;  »s  stated  by  the  it* 
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fbnJants  tn  their  respective  pleas  of  justification,  took 
place  on  the  day  therein,  and  in  the  declaration   men* 
tioned,  that  they  ought  to  find  a  verdict  for  the  defendants 
in  their  said  respective  pleas  of  justification  ;  but  the  said 
learned  Judge  said  that  he  would   leave  it  to  the  Jur}r, 
whether  any  arrest,  under  any  legal  process,  then  took 
place;  and  the  learned  Judge  told  the  Jury,  that  if  they 
believed  the   hailiiFs  making   the  arrest   in   Clarendon- 
street,   had  not  the  warrant  under  which  the  arrest  was 
made ;  and  when  being  called  on  to  produce  their  autho- 
rity, they  declined  to  produce  same  ;  and  if  they  believed 
the  warrant,  if  any  such  existed,  was  really  at  that  time 
in   the  hands  of  John  Reilly,  who  was  not  present,  or 
acting  in  said  arrest,  and  who  was  sworn  to  be  then,  and 
not  denied,  in  a  distant  part  of  the  town,  where  he  was 
then  holding  the  said  warrant,  on  foot  of  which  the  said 
John  Reilly  afterwards  demanded,  and  obtained,  the  sum 
of  one  hundred  and  fifty-six  pounds,  which    he  after- 
wards handed  over  to  the  said  Wiber;  and  if  thev  be- 
Jieved    the  whole  was  conducted   by  defendant,   as  the 
person  who  acted,  and    as  the  person  who  ordered  said 
arrest  to  be  made,  and  which  sum  the  said  plaintiff  was 
obliged  to  pay,  as  for  and  in  order  to  procure  his  libera- 
tion from  an  arrest,  which  defendant  caused,  procured, 
sanctioned,  and  acted  on,  the  learned  Judge  left  it  to 
the  Jury  whether  or  not   the  arrest  was  caused    by  the 
defendant;  and  having  left  said  matter  to  the  Jury,  said 
learned  Judge  also  observed  that  there  was  no  sum   to 
be  found  in  the  body  of  the  warrant  produced,  for  which 
the  said  warrant  issued,  but  that  on  the  back   of  the 
warrant  the  sum  levied  was  set  forth  under  the   hand- 
writing of  John  Reilly,  as  his  own  act,  but  without  any 
authority  proved,  and  have  been  inserted.     Prout  war- 
rant by  said  Reilly,  who  was  proved   to  have  handed 
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over  said  money  to  defendant  Wiber.  The  Judge  here- 
after recapitulated  the  evidence  as  proved  and  admitted, 
and  left  it  to  the  Jury,  whether  the  arrest  in  declaration, 
complained  of,  was  made  by  direction  and  authority  of 
the  defendant,  or  those  acting  for  him;  and  whether 
the  person  making  said  arrest  had  any  warrant  in  their 
or7  any  of  their  possession  at  the  time  of  making  said 
arrest ;  to  which  charge  defendant  objected.  Wherefore 
Counsel  for  the  said  defendants  excepted  to  the  said  di- 
rection of  the  said  learned  Judge,  and  thereupon  the  said 
Jury  found  that  the  defendants  were  guilty  of  the  said 
trespasses,  as  alledged  by  plaintiff;  and  found  a  verdict 
for  the  plaintiff  on  all  the  said  issues,  and  two  hundred 
pounds  damages,  and  sixpence  costs.  And  in  as  much 
as  the  said  several  matters  do  not  appear  on  the  records 
of  the  verdict  aforesaid,  the  said  Counsel,  on  behalf  of 
the  said  defendants,  did  then  and  there  propose  the 
aforesaid  exceptions  to  the  opinion  and  directions  of  the. 
said  learned  Judge,  and  his  refusal  to  admit  the  evi- 
dence offered,  as  aforesaid,  and  requested  him  to  put  his 
seal  to  the  Bill  of  Exceptions,  containing  the  several 
matters  so  produced  and  given  in  evidence;  and  said 
exception,  according  to  the  form  of  the-  statute  in  such 
case  made  and  provided  ;  and  thereupon  the  said  learned 
Judge,  at  the  request  of  the  said  Counsel  for  the  said 
defendants,  did  put  his  seal  to  this  Bill  of  Exceptions, 
pursuant  to  the  statute  in  such  case  made  and  provided, 
on  the  nineteenth  day  of  February,  one  thousand  eight 
hundred  and  twenty-one. 

Norbury. 
JohnAViber,  Attorney,  in  person,} 

and  Attorney   for  Defendants,  >  Robert  Hitchcock. 
Jackson  and  Ashford.  j 

Ex.  P.  Jackson,  Register. 
J.  Cummins. 
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Tuesday,  February  5,  1822, 

Mr.  Hitchcock>  for  Defendants,  stated  the  declaration, 
Consisting  of  three  counts  :  First,  assault  and  imprison- 
ment, and  detaining  him  till  he  paid  one  hundred  and 
fifty-six  pounds.  Second,  assault  and  imprisonment. 
Third,  assault. 

To  this  the  Defendants  plead,  First,  the  general  issue. 
Second,  that  they  arrested  plaintiff  on  a  warrant,  granted 
on  an  attachment  issued  out  of  the  Court  of  Exchequer, 
and  their  pleas  averred  that  the  assaults  complained  of 
in  three  counts,  were  one  and  the  same  assault,  and  not 
different.  To  this  the  Plaintiff  replied — Protesting  that 
the  attachment  and  warrant  issued  as  stated;  that  the 
Defendants  committed  the  trespasses  without  the  residue 
of  the  cause  in  the  plea  mentioned. 

The  protestando,  for  the  purposes  of  this  Record* 
admits  the  matter  protested  against ;  its  only  use  is  to 
prevent  its  being  considered  as  admitting  it  in  another 
action.     1st  Chitty,  Pleadings,  589. 

The  record  states  the  evidence;  it  begins  with,  First, 
conditional  order  for  an  attachment,  if  the  Plaintiff  does 
not  pay  his  rent,  27th  November,  1817.  This  order  is 
.  made  absolute  on  the  20th  February,  1818  ;  on  the  15th 
December,  1818,  there  is  an  order  for  an  attachment  for 
non-payment  of  costs.  This  is  the  second  attachment. 
The  order  of  the  20th  February,  1819,  confirm  those 
©rders,  on  the  Plaintiff's  own  shewing;  establishing  the 
attachment,  with  costs. 

By  order  of  the  19th  November,  1819,  there  is  an 
absolute  order  for  an  attachment  for  non-payment  of 
rent.  This  is  the  third  attachment.  This  Bill  of  Excep- 
tions is  all  the  Plaintiff's  work ;  he  is  able  to  controul 
the  ordinary  course  of  justice. 


Mr.  Mohcii  Johnson— Stated,  he  was  instructed  tfiat 
this  Bill  of  Exceptions  wa3  the  sole  work  of  the  Defen- 
dants ;  it  was  not  submitted  to  the  Plaintiff,  or  his  Attor- 
ney, and  was  signed  behind  his  back,  and  was  the  most 
extraordinary  Bill  of  Exceptions  that  ever  came  before 
this  or  any  Court. 

Mr.  Justice  Fletcher — It  really  ought  to  be  printed,  as 
k  curiosity. 

Mr.  Hitchcock — The  Plaintiff  produces  the  warrant  5 
there  is  an  endorsement,  in  the  hand-writing  of  Wiber* 
renewed  pursuant  to  order  of  the  19th  November,  1819  ; 
it  was  not  proved  when  this  warrant  issued ;  and  the 
Judge  called  for  any  other  orders,  as  if  enough  were  not 
spread  on  the  record  already. 

There  is  also  an  endorsement,  in  Keilly's  handwriting* 
*  I  have  got  ^155  on  account  of  the  within.' 

We  then  offered  the  Bills  of  Costs.  The  items  in  those 
Bills  of  Costs  refer  to  the  orders  I  have  read.  There  is 
also  at  the  foot  of  two  of  them,  the  certificate  of  the 
taxing  oflleer,  of  their  having  been  taxed  in  the  presence 
of  the  Attorney  of  the  Plaintiff.  The  Plaintiff  objected 
to  thgm  as  inadmissible,  and  irrelevant  to  the  issue. 
The  Judge  rejected  them  for  a  different  reason*  as  not 
"being  party  in  the  cause. 

Judge  Moore — Though  not  a  direct  party,  yet  he  was 
an  intervening  party. 

Mr.  Hitchcock  .—The  statement  in  the  declaration  that 
\iq  was  kept  in  custody  till  he  paid  156/.  is  but  ag- 
gravation. We  have  a  right  to  give  the  costs  in  evi- 
dence, in  mitigation  of  damages.  The  receipt  of  the 
money  is  not  extortion,  and  will  not  turn  it  into  an  illegal 
'arrest*    This  ends  the  first  exception. 

As  to  the  second,  we  are  entitled  to  a  judgment  to  be 
entered  for  its.     When  the  defendant  justifies  an  assault* 
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if  he  proves  the  justification  of  any  assault,  ke  must  haye 
a  verdict  and  judgment,  unless  the  plaintiff  new  assigns. 
Here  there  were  two  distinct  captions  proved  ;  one  in 
Clarendon-street ;  the  other,  in  Winetavern-street,  is 
justified,  as  the  bailiffs  had  the  warrant.  The  plaintiff 
should  have  new  assigned  •,  lie  should  have  said,  c  True, 
you  made  a  legal  caption  in  Winetavern-street,  but  tha; 
is  not  the  one  I  go  for  *,  it  is  the  one  in  Clarendon-street/ 
This  is  laid  down  in  1st  Chitty,  Pleadings,  C01. 

Judge  Fletcher, — Don't  cite  Chitty  to  me,  but  Corny  a'* 
Pigest,  title  Pleader,  which  is  the  best  Treatise  on  Plead- 
ing that  was  ever  wrote,  or  probably  will  be  wrote.  1% 
was  the  author's  favourite  topic. 

Mr.  Hitchcock V-^-This  i$  also  laid  down.  &  Lewis  og 
Pleadings?  2$4>. 

April  26th,  1822, 

•John  Hdchelly  Esq,  for  Plaintiff.*— This  is  a  bill  of  ex- 
ceptions, taken  by  the  Defendant's  Counsel  to  the  charge 
of  the  Judge.  The  Counsel  for  the  plaintiff  had  no  hand 
in  it,  nor  does  their  name,  or  that  of  the  attorney  for  the 
.plaintiff,  appear  to  it.  This  is  an  action  of,  trespass,  v.i 
«t  armis.  The  first  count  states,  that  on  the  4th  March], 
1821,  there  was  an  assault  committed  on  the  plainti^ 
accompanied  with  special  aggravation.  The  second  and 
third  counts  are  barely  common  assaults,  witnout  any 
aggravation.  To  this  the  defendants  pleaded,  first,  the 
general  issue,  and  secondly,  actio  non,  (averring  them  to 
be  one  and  the  same  trespass)  because  of  an  attachment 
and  warrant,  which  they  pleaded  as  justifying  the  arrest* 
The  plaintiff's  protestando,  that  such  attachment  and 
warrant  issued,  pleaded  non  precludi  \  for  they  made  the 
assault  without  any  such  cause.  The  protestando  admits 
in  Jthis  frctioxi  the  issuing  of  the  attachment  .and  warrant 
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but  prevents  its  admission  in  another  action,  and  denies 
the  legal  arrest  under  it.  They  offered  the  costs  in  evi- 
dence, but  they  did  not  shew  any  connection  between 
these  costs  and  the  arrest.  The  gravamen  laid,  was  ex- 
tortion by  the  bailiffs  ;  they  have  taken  no  notice  of  this 
in  their  plea,  so  that  the  plaintiff  could  not  reply  to 
them.  I  shall  begin  with  the  second  exception,  which 
is,  that  if  any  legal  arrest  at  all  was  made  that  day,  the 
defendant  was  entitled  to  a  verdict.  There  Was  no  legal 
arrest,  tinder  any  legal  process,  that  day ;  there  was  no 
special  bailiff  with  the  warrant,  assisting  in  the  arrest; 
Und  Wiber,  by  receiving  money,  made  himself  a  princi- 
pal in  the  transaction  :  nor  is  there  any  evidence  even 
that  the  warrant  was  there ;  nor  if  there  was,  would  ijt 
assist  them.  The  Counsel  for  the  defendant  want  to  es- 
tablish two  arrests,  one  in  Clarendon-street,  which  they 
admit  is  illegal,  and  another  in  Winetavern-srreet,  which 
they  contend  is  a  legal  arrest ;  and  Mr.  Hitchcock  has 
brought  to  his  assistance  the  whole  doctrine  of  new  as- 
signments, which  is  fully  laid  down  in  1  Saunders's  Rep. 
299.  But  my  answer  is,  there  is  no  evidence  of  any  ar- 
rest at  all.  There  is  evidence  of  a  detention  ;  but  if  ille- 
gally arrested,  he  could  not  be  legally  detained.  The 
transaction  in  Clarendon-street  and  in  Winetavern -street 
was  one  continued  act  of  trespass.  What  does  Redmond 
say  ?  That  to  obtain  his  liberation  he  paid  £156  ;  that 
to  induce  him  to  do  so,  Reilly  said,  *  You  do  not  know 

the  danger  you  are  in.' This  was  all  that  passed  in 

Winetavern-street.  This  is  surely  no  evidence  of  arrest. 
Now  let  us  look  at  Clarendon- street.  What  was  Ash  ford's 
expression  ?  '  We  run  you  hard  ;  WTe  have  got  you  at 
last."  Lyons  produced  some  paper  at  the  corner  of  Cla- 
rendon-street; but  what  it  was,  did  not  appear.  Here 
was  an  illegal  arrest*    Supposing  him  to  have  the  war- 
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rant,  yet  that  would  not  assist,  as  it  was  not  directed  to 
any  one  aiding  or  assisting  in  the  arrest.  Now,  when, 
they  carry  the  plaintiff  to  Winetavern-street,  they  run 
for  a  bailiff,  and  he  says,  J  I  will  carry  you  to  prison> 
unless  you  give  me  £  156.'  Now  this  was  a  gross  abuse, 
in  collusion  with  a  bailiff,  to  bring  him  to  a  tavern,  to 
i  be  arrested  by  the  bailiff.  What  would  a  bailiff  have  to 
do,  if  this  was  allowed,  but  to  send  his  runner  to  break 
open  the  door,  and  direct  him  to  carry  the  party  to  a 
public  house,  c  and  I  will  then  go,  detain  and  arrest 
him.'  But  it  has  been  determined,  in  numberless  in- 
stances, that  where  the  first  arrest  was  illegal,  all  the 
subsequent  detainers  shared  the  same  fate,  and  that  a 
man  could  not  be  legally  charged,  or  detained  in  custody, 
while  under  illegal  duress.  1  New  Rep.  135,  Birch  and 
another  v.  Brodger.  2  Hen.  Bl.  2  Anthruster,  462. 
1  Anthruster;  65,  And  therefore,  Reilly  having  a  war- 
rant, could  not  support  the  detention  ;  it  was  an  un- 
marked attachment.  The  payment  of  the  money  is 
matter  of  aggravation  :  if  they  had  justified  the  taking 
of  the  money,  we  could  have  replied,  Trespassers  ab 
initio, 

I  now  come  to  the  first  exception.  There  was  a  whole 
volume  of  bills  of  costs  offered  in  evidence.  Wiber  is  a 
good  manufacturer  of  costs.  These  were  rejected,  as 
irrelevant,  and  that  there  was  no  privity  shewn  between 
them  and  the  plaintiff,  to  make  them  evidence  in  this 
action.  These  bills  of  costs  had  nothing  to  do  with  the 
attachment ;  they  must  be  relevant  to  the  issue,  to  be 
admitted  in  evidence  ;  the  evidence  must  be  confined  to 
the  issue  knit.  This  is  an  action  of  trespass,  vi  et  armis, 
and  the  object  of  the  production  of  this  evidence  was  not 
fo  controvert  the  jet  of  this  action.     White,  the  custo- 
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dec,  was  the  person  entitled.  The  whole  history  of 
Mr.  Rowe's  life  was  gone  into.  Suppose  the  warrant 
to  be  legally  executed,  they  had  no  right  to  extort  the 
monev  ;  but  the  attachment  was  never  executed. ,  The 
attachment  could  only  be  for  the  contempt  expressed  in 
the  order,  and  that  is  not  for  costs,  but  for  not  paying 
rent.  He  was  attached  for  not  paying  custodiam  rent. 
The  first  order,  the  27th  November,  is  for  non-payment 
of  rent.  The  plaintiff  was  in  custody,  under  the  orders 
of  1818  and  1819,  and  continued  so  till  February  1820, 
when  he  was  discharged  from  them, 

Judge  Fletcher. — These  attachments  are  very  oppres- 
sive, and  have  been  the  ruin  of  several. 

Lord  Norbury:- — It  is  a  frequent  excuse  with  an  old 
lady  when  she  marries  ;  that  is  an  old  attachment.  No 
order  for  the  taxation  of  these  costs,  proved  or  pro- 
duced, 

Mr.  Wallacey  for  plaintiff.— There  is  no  document 
to  warrant  the  arrest,  or  detention  in  Clarendon- street, 
The  arrest  was  illegal,  and  continued  till  he  paid  £\S1 . 
They  produce  documents  to  shew  that  Mr.  Rowe  com- 
mitted repeated  contempts  of  the  Court ;  what  has  that 
to  do  with  this  action?  Ike  warrant  must  be  in  the  * 
hands  of  the  arresting  bailiff.  They  produce  bills  of 
costs  between  other  parties,  but  do  not  justify  the  re- 
ceipt of  the  .£157.  These  costs  do  not  mitigate  ;  they 
cannot  be  received  in  evidence  of  mitigation  j  for  miti- 
gation can  only  grow  out  of  the  circumstances  neces- 
sarily connected  with  the  transaction.  Those  bills  of 
costs  do  not  grow  out  of  it.  The  circumstances  to  mi- 
tigate an  arrest,  must  be  connected  with  it — such  as 
accommodating  the  prisoner  with  a  carriage ;  very  great 
indulgence  shewn  him,  &c.  these  would  be  circHnv 
stances  to  be  givsn  in  raitigationof  damages,  hut  nothing 
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these  are  completely  collateral  to  the  arrest.  Now, 
what  does  the  attachment  say  ?  Renewed,  pursuant  to 
order  of  19  February,  1819  5  how  will  your  Lordships 
stare  when  you  find  that  an  order  for  the  payment,  not 
of  costs,  but  of  rent.  He  was  attached  for  a  contempt 
in  not  paying  rent,  not  costs ;  not  one  word  of  costs  in 
the  whole  order,  or  transaction.  It  is  really  laughable  ; 
It  is  quite  ridiculous,  that  when  a  party  is  attached  for 
one  particular  offence,  namely,  not  paying  rent,  they 
would  give  in  evidence  different  contempts  entirely,  for 
which  separate  attachments  issued- 

Judge  Johnson,— -That  observation  removes  the  only 
doub"  I  had.     You  must  have  judgment. 

Judge  Johnson,  on  the  next  day  of  argument,  said, 
as  well  as  could  be  collected,  that  the  Court  had  looked 
over  the  bill  of  exceptions.  That  as  to  the  second 
exception,  it  was  not  tenable,  inasmuch  as  there  was 
no  evidence  of  any  legal  arrest  at  all,  on  the  face  of  the 
proceedings.  That  as  to  the  first,  he  wished  the  de- 
fendants had  been  let  into  their  case  j  it  would  have  been 
better  they  had.  But,  even  supposing  that  they  had 
been,  a  much  more  serious  question  remained,  How  far 
the  bailiff,  Sec.  could  receive  money  under  such  an  at- 
tachment ?  The  Court  made  art  order  for  striking  out 
the  final  judgment. 

Mr.  Goold  argued  for. the  defendants;  but  added  no- 
thing to  what  Mr.  Hitchcock  had  said  ;  and  his  speech 
was,  in  reality,  a  bad  repetition  of  it. 

The  Court  seemed  unanimous  in  giving  judgment  for 
the  plaintiff.  However,  on  a  subsequent  day,  Judge 
Johnson  delivered  his  opinion,  that  there  should  be  a 
new  trial.  He  observed,  that  the  evidence  against  Wir 
ber  was  \cry  slight. 
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Lord  Norhury--*!  left  that  question  to  the  Jury,  and 
they  found  it  was  sufficient. 

Judge  Johnson  thought  there  was   evidence  of  an 
arrest  under  the  attachment. 

Lord  Norbury. — I  left  that  question  to  the  Jury,  who 
found  there  was  no  arrest  under  it. 

Judge  Johnson  thought  there  was  no  occasion  for 
the  special  Bailiff  with  the  warrant,  to  be  assisting  in 
the  arrest ;  suppose  the  special  bailiff  who  held  the  war- 
rant, in  Mountjoy-square,  and  another  special  bailiff 
joined  in  the  warrant,  but  who  had  not  the  warrant, 
meets  the  prisoner  in  StephenVgreen,  shall  it  be  said 
he  could  not  arrest  though  he  had  no  warrant. 

Lord  Norbury,  and  the  Bar,  smiled. 

The  Court,  however,  yielded  to  Judge  Johnson,  and 
said  they  would  suffer  a  new  trial. 

Writ  of  error  brought,  and  pending. 


BARON   MACLELANDVCASE. 

HOUSE  OF  COMMONS. 

Thursday ;  April  the  29th,  1819. 

(Taken  from  the  "  Dublin  Evening  Post."  of  Tuesday,  May  4,  1819.) 

Mr.  JR.  Martin  rose,  to  enforce  the  motion,  of  which 
he  had  given  notice,  in  respect  to  the  conduct  of  Baron 
M*Cleland,  in  the  trial  of  Edmond  Burke,  an  Irish 
attorney.  That  the  character  of  a  Judge  should  be 
treated  with  all  due  deference,  he  was  as  ready  as  any 
one  to  admit  *,  but  he  hoped  that  no  one  would  attempt 
to  deny,  that  when  any  Judge  was  fairly  chargeable  with. 
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misconduct,  it  was  the  peculiar  duty  of  that  House   to 
receive  and  investigate  such  a  charge.     It  was  not  his 
intention,  at  that  late  hour  of  the  night,  to  enter  at 
any  length  into  the  nature  of  the  charges  which  lie  had 
to  .prefer  on  this  occasion,  feeling  it  due  to  the  House 
to  economise  time,  at  such  an  hour,  as  much  as  pos* 
sible.     He  could  not,  indeed,  think  it  necessary  to  make 
any  observations,  until  the   documents  should  be   ad- 
duced for  which  he  proposed  to  move  ;  therefore   he 
would  only  read  the  Resolntion  which  he  meant  to  sub- 
mit, and   which  was   as  follows  :    "  That  the  proper 
"  officer  do  lay  before  the  House  a  copy  of  the  Bill  of 
U  Indictment,  found  against  Edmond  Burke,  for  wilful 
"  and  corrupt  perjury,  at    the   Sessions   of  Oyer  and 
<c  Terminer,  held  for  the  city  of  Dublin,  in  the  month  : 
<f  of  December,  1814,  together  with  the  verdict  of  the 
"  Jury  on  the  trial  of  the  said   indictment,  and  copies 
{C  of  the   affidavits  that   were   made  for  the  postpone* 
"  ment  of  the  trial."     Upon  the  case  referred  to  in  this 
Resolution,  he   should   not,    he   repeated,    make   any 
comment,  nor  could  he  deem  it  necessary  to  do  so  (as 
the  production   of  the  documents  which  he  required, 
was  so  reasonable)  unless  it  was  intended  to. oppose  his 
motion. 

Mr.  C.  Grant  here  rose,  and  said,  that  he  thought 
it  right  at  once  to  state,  that  he  felt  it  his  duty  to  op- 
pose the  Honorable  Member's  proposition. 

Mr.  Martin  then  resumed,  and  observed,  that  un- 
derstanding an  opposition  was  intended,  he  should 
briefly  state  the  case,  which,  in  his  judgment,  called 
for  the  interposition  of  the  House  j  reserving  to  him- 
self the  privilege  of  replying  to  any  arguments  or  ob- 
servations which  might  be  made  on  the  other  side. 
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At  a  Commission  of  Oyer  and  Terminer,  in  Dublin, 
in  November,  1814,  a  Bill  of  Ind  ctment  was,  he  said, 
found  against  Edmond  Burke,  for  perjury  ;  but  to  pre- 
vent  the  cause  from  being  brought  to  trial  that  Com- 
mission,  Burke   made  an   affidavit,  deposing  that  he 
called  at  the  house  of  Browne,  whom  he  described  as 
a  material  witness  in  his  defence :  and  that  he  "under- 
stood Mr.  Browne  was  so  unwell,   as  to  be  unable  to 
attend  the  Court.     In  consequence  of  this  affidavit,  he, 
Mr.  Martin,  made  an  affidavit  that  Mr.  Browne,  who 
was  stated  by  Mr.  Burke  to  be  material  to  the  elucida- 
tion of  his  case,  because  a  party  to  a  certain  reference, 
was  by  no  means  an  active  member  of  that  reference, 
while  the  two  gentlemen  who  were  really  the  referrees 
upon  that   occasion,  were  forthcoming,  and  ready   to 
be  examined,  yet   it  was    the  pleasure  of  the   Judge 
(M<Qeland)  to   order  the  postponement  of  the  trial, 
upon  Burke's  affidavit,   which  merely  stated,  that  hav- 
ing called  at  the  house  of  Mr.  Browne,  he  heard  and 
believed  that  that  gentleman  was  so  unwell,   as  to  be 
unable  to  attend  in  court.     Of  this  postponement,  how^ 
ever,  it  was  not  now  his  object  to  complain,  although 
at  the  time  he  was  fully  ready  to  prosecute  the  trial. 
But  the  trial  was  put  off  till  the  February  Commission 
following.     On  that  occasion,  however,  he  was  himself 
under  the  necessity  of  applying  for  the  postponement 
of  the   trial,  in    consequence  of  the   absence   of   Mr. 
Simcocks,  and  Mr.  Shinnery,  of  Galway,  who,  although 
served  with  the  usual  process,  on  his  part.,  declined  to 
attend.     Mr.  Cunnis,  also,   an  eminent  lawyer,  whose 
evidence  was  peculiarly  material  to  his  case,  was  so  ill 
that  he  could  not  attend  the  Court,  except  at  the  im- 
minent hazard  of  his  life.     Of  these  facts  he  made  an 
affidavit.     But  still  he  did  not  call  for  any  more  post- 
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ponement  of  the  trial  than  from  day  to  day,  in  order 
to  see  whether  Mr.  Cunnis  should  sufficiently  recover 
to  be  able  to  attend  the  Court ;  proposing,  *  however, 
that  if  that  recovery  should  not  take  place  before  the 
conclusion  of  the  Commission,  the  trial  should  be  post- 
poned until  the  Commission  following.  That  affidavit, 
he  thought  it  would  be  admitted,  ought  to  have  put  off 
trial.  But  the  proof  did  not  rest  there.  Doctor 
Crampton,  at  the  head  of  the  Medical  Institute,  in  the 
University  of  Dublin,  was  in  Court,  and  made  a  similar 
declaration,  not,  certainly,  upon  oath,  at  that  moment, 
but  he  subsequently  in  court  made  an  affidavit  to  that 
effect.  The  brother  of  Mr.  Crampton  swore,  that 
Counsellor  Cunnis  could  not  leave  his  bed,  without  im- 
minent hazard  of  his  life.  He,  Mr.  Martin,  regretted 
that  he  did  not  see  the  law  officers  of  the  Crown  in 
their  places.  (The  Attorney  General  immediately  pre- 
sented himself.)  He  was,  he  found,  mistaken,  and  was 
prepared  to  find  the  heavy  artillery  of  the  Crown  ar- 
rayed against  him.  Considering  the  weight  of  their 
authority,  he  should  put  it  to  them,  seriatim,  to  say, 
whether,  if  they  were  elevated  to  the  distinctions  of  the 
Bench,  as  no  doubt  from  their  talents  and  character  they 
would  in  due  time,  they  would  act  as  Baron  Macleland 
had  ventured  to  act ;  and  if  they  answered  in  the  ne- 
gative, they  were  bound  to  vote  for  his  motion.  He 
held  in  his  hand  the  briefs  of  the  affidavits;  and 
the  learned  Members  of  that  House  knew,  that  though 
it  was  called  a  brief,  it  was  a  literal  and  verbatim  tran- 
script of  the  originals.  He  would  tender  them  to  the 
consideration  of  the  House,  and  ask  it  to  decide  whe- 
ther such  conduct,  on  the  part  of  a  Judge,  should  pass 
without  inquiry,  unlsss,  indeed,  it  was  meant  to  be  in- 
ferred that  every  act  of  an  Irish  Judge  was  to  bo  absolved 


from  censure.     What  would  be   the   result   of  such  a 
course  of  conduct,  when  it  was  considered,  that,   from 
the  general  respectability  of  the   Irish  Bench,  and  the 
talent  and  professional  knowledge  of  the  Irish  Bar,  it 
was  most  probable  that  its  decisions  would  hereafter  be- 
come rules  of  law  in  this  country  !   Was  there,  he  would 
ask,  any  case  wherein  the  Crown  could  put  off  a  trial  ? 
If  there  was  any  such  case,  he  felt  confident  there  was 
not,  in  his  application  for  a  postponement,  one  ingre- 
dient  wanting,    which    would  justify    a  similar  course. 
Had  he  not  a  right,  then,  to  complain  of  the  precipitate 
and  arbitrary  manner  in  which  Baron  Macleland  forced 
on  a  trial  against  an  individual,  whom  he,  as  the  prose- 
cutor, might  be  allowed  to   think  was  guilty.     The  re- 
fusal of  the  Judge  was  not  for  a  protracted  time,  but  he 
would  not  listen  to  such  an  application,  not  for  a  day, 
■nor  even  for   an  hour  !     He   called,  then,    upon  the 
learned  Attorney  and  Solicitor  Generals  to  put  them- 
•selves  forward  that  night,  or  vote  for  his  motion.     The 
honorable  Member  concluded,  with  moving  the  follow- 
ing resolution  :  ic  That  there  be  laid  before  the  House 
t(  a  copy  of  the  indictment  found  against  E.  Burke  at 
t(  the  sessions  of  Oyer  and  Terminer,  held  in  Dublin, 
,*'  in  December,  1814-,  and  of  copies  of  affidavits  made 
«'  to  postpone  the  trial  of  the  said  Burke." 

.Sir  George  Hill  said,  that  charges  should  not  be 
lightly  made  against  the  judicial  character.  '  That  here 
no  charge  of  corruption  or  partiality  was  ever  made. — 
The  right  honorable  Baronet  then  enlarged  upon  the 
liio-h  character  of  the  learned  Judge.  He  then  read  a 
written  statement  from  Baron  Macleland,  combating  at 
great  length  the  charge  brought  against  him.  It  stated, 
that  the  trial  was,  in  fact,  postponed  from  day  to  day, 
during  the  session,  and  it  was  the  last  trial  called  on , 
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that  the  Counsel  for  the  traverser  consented  to  have  the 
written  evidence  of  Mr.  Cunnis  read  as  evidence,  but 
that  Mr.  Martin  refused  to  accede  to  this  offer  ;  and  the 
Court,  as  well  Baron  Macleland  as  Mr.  Justice  Osborne, 
who  presided  with  him,  felt,  that,  according  to  the 
established  practice  of  the  Court,  they  were  bound  to 
refuse  the  application  of  Mr.  Martin.  It  further  stated, 
that  in  some  time  after,  Mr.  Martin  charged  Baron 
Macleland  with  having  acted,  at  a  trial  in  Galway,  and 
on  the  trial  of  Burke,  as  outrageous,  unwarrantable, 
and  unjust.  The  right  honorable  Baronet  complained, 
that  the  honorable  gentleman  had  held  up  the  learned 
Judge  as  a  public  delinquent.  [Hear,  hear,  from  Mr. 
Martin]  He  concluded,  by  hoping  that  no  attempt 
would  be  made  to  get  rid  of  the  motion  by  moving  the 
previous  question. 

Mr.  Brouonlc/vo  spoke  at  some  length  against  the  mo- 
tion. 

Mr.  Charles  Grant  said  he  would  not  enter  into  the 
statement  made  ;  he  hoped  the  House  would  decide  the 
question  upon  higher  grounds.  No  principle  was  better 
understood  than  this,  that  a  Judge,  in  his  judicial  ca- 
pacity, is  not  accountable  for  any  involuntary  error.-— 
He  hoped  there  was  no  reason  to  depart  from  this 
principle.  There  was  not  the  slightest  imputation  of 
partiality  or  corruption;  there  was  not  the  slightest 
shadow  for  such  a  charge.  He  (Mr.  Grant)  much  re- 
gretted that  his  honorable  friend  should  have  brought 
forward  the  motion  ;  he  did  not  mean  to  accuse  him  of 
any  improper  motive,  but  he  thought  the  high  character 
of  the  learned  Judge  should  have  protected  him  from  a 
charge  for  which  there  was  no  foundation  whatever. 

Mr,  Leslie  Foster  opposed  the  motion  at  some  length, 
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He  said  that  Parliament  could -riot  entertain  the  motion; 
it  would  turn  the  House  into  a  Court  of  Appeal. 

Mr.  Attorney  General  said,  that,  on  principle,  the 
motion  could  not  be  sustained  ;  for,  from  the  facts,  it 
was  altogether  unsupported.  There  was  nothing  in  the 
Conduct  of  the  learned  Judge  that  could  expose  htm  to 
the  suspicion  of  partiality  or  corruption. 

Mr,  Martin,  in  reply,  said,  that  he  heard,  with  some 
attention,    the    honorable    Counsel   for    the   Commis- 
sioners (Mi*.  Foster)  speak  on  behalf  of  the  Judge  ;  that 
honorable  gentleman  had  considerable  practice  in  his 
Lordship's  court,  and,  without  doubt,  one  was  a  good 
witness  for  the  other.     It  had  been  asserted,  that  he 
had  not  imputed  corrupt  motives  to  the  learned  gentle- 
man.    He  would  now  say,  that  the  conduct  of  Baron 
Macleland  was  corrupt.     He  applied  the  term  in  the 
legal  and  proper  sense  of  the  word ;  he  might  not  have 
been  corrupt  lor  money,  but  he  acted,  on  the  seat  of  jus* 
tice,  from  motives  of  personal'  resentment.     He  therefore 
charged  Baron  Macleland  with ;  corruption  ;  and  he  would 
prove  the  charge,  if  the  papers  he  moved  for  should  he 
given.     When  those  papers  should  be  granted,  he  would 
then  consider  what  course  to  take,  whether- he  should 
move  for  the  dismissal  of  Baron  Macleland  for  weak- 
ness ami  incapacity,  or  whether  he  should  move  that  he 
be  .dismissed,   and  censured  for  corruption.      As  for 
the  transaction  that  took  place  in  Galway,  he  would 
state  it  to  the  House.     (PI ere  the  Honorable  Gentle- 
man entered  into  a  detail  of  the  facts  connected  with  a 
dispute  he  had  with  Mr.  lEk  Daly,  which  he  described 
fn  so  very  theatrical  a  manner,  as  to  keep  the  House 
in  a  continued  roar  of  laughter.)     He  complained  thaS 
at  a  prosecution  which  took  place,  in  consequence  of 
this  dispute,  before  the  leacned  Judge,  he.  was  prevented^. 
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though  a  party,  efther  to  cross-examine  Mr.  Daly,  or 
to  speak  to  evidence.     As  to  the  trial  of  Burke,  his 
(Mr.  Martin's)  Counsel  publicly  stated,  that  if  the  ar- 
guments they  had  urged  could  have  no  weight  with  the 
Judge,  it  would  be  no  use  to  urge  anything  further; 
and  Mr.  Crampton  satirically  said,   that  his  Lordship 
was  about  to  nonsuit  the  Crown.     Baron   Macleland, 
continued  the  Hon.  Gentleman,   has  an  accommodat- 
ing disposition  ;  he  would  not  reply  to  Mr.  Crampton, 
because  he  knew  that   that  gentleman  was  connected 
with  Mr.  Solicitor  Bushe.     The  Baron  has  always  been 
remarkable  for  his  attentions  to  the  great.     He  par- 
takes of  the  quality  of  the  hare  and  the  tiger,     He  has 
all  the  timidity  of  the  one ',  and  all  the  ferocity  of  the 
other.     He   lias  been,  through  life,   remarkable  for  his 
submission  to  those  above  hwi,  and  to  those  below  him, 
if  amy  person  can  be  below  him9  he  is  harsh,  arrogant f 
and  supercilious.     His   conduct,   said   the   Honorable 
Member,  has  been  the  more  criminal,  because  he  could 
not  be  accused  of  mere  ignorance.     He  had  not,  in- 
deed, an  enlarged,  but  he  had  a-  technical  mind  5  he 
acted  in  a  manner  outrageous  to  every  established  priii- 
ciple.     He  acted  either  from  ignorance,  or  from  cor- 
ruption.    He,   Baron   Macleland,   had    asserted,   in   a 
written  statement,  the  most  foolish  and  inconsistent  that 
coqld  be  well  imagined,  that  Mr.  Crampton,  the  physi- 
cian, had  not  made  an  affidavit  as  to  the  state  of  Mr. 
Cunriisys  health.     But  he,  Mr.  Martin,  would  prove  that 
was  not  true.     He  would  beg  to  read  the  affidavit  that 
Mr.  Crampton  swore  in  open  Court.     (Here  he  read  the 
affidavit.)     This  affidavit,   the  learned  Jndge  did  not 
venture  to  say  was  not  made;   but  he  got  a  certificate 
from  Mr.    Rickey   that  no  such    affidavit   was  in   the 
office  ;  officers,  perhaps,,  might  be  very  accommodating 
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to  Judges.  Bat  this  he  would  not  press  further.  [Here 
the  Speaker  interfered.]  Mr.  Martin  concluded,  by 
saying,  he  would  not  further  trespass  on  the  attention 
of  the  House. 

The  motion  was  negatived  without  a  division. 


Charge  against  Baron  Macleland. 

HOUSE  OF  COMMONS. 

June  2 ,   1819. 

(Taken  from  the  Supplement  to  the  «  Dublin  Weekly  Register,"  of 
Saturday,  June  12,  1819.) 


Mr.  Martin  said,  that  in  rising  tobring:    forward  a 
substantive  charge  against  a  Judge,  he  was  well  aware 
of  the  difficultv  he  had   undertaken.     He  was  sensible 
that  if  he  failed  in  maintaining  the  allegations  he  had 
already,  on  a  former  occasion,  directed  against  the  cha- 
racter and  conduct  of  Baron   Macleland,  the   House 
ought  to  visit  with  its  displeasure  a  man  who  would  be 
daring  and  wicked  enough  to  bring  forward  an  unfound- 
ed charge  against  a  Judge.     When  he  first  heard  that 
his  allegations  on  this  subject  were  contradicted  by  Ba- 
ron Macleland,  he  felt  the  necessity  of  bringing  forward 
the  most  satisfactory  evidence,  to  decide  the  question 
between  them.     That  his  charge  might  not  be  made 
liable  to  misconception,  he  had  reduced  it  to  writing, 
and  if  he  failed  in  substantiating  it,  he  ought  no  longer 
be  suffered  to  continue  a  Member  of  this  House.     He  had 
now  in  the  gallery  four  or  five  persons,  [Cries  of  Order! 
Order  !  Order  I]     Well,  then,  in  the  city  of  London, 
or  Westminster,  to  support  the  truth  of  his  statements* 
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He  would  first  ask  the  learned  Attorney  General,  what 
he  would  think  of  a  Judge  in  this  country,  if,  on  enter- 
ing a  town,  where  he  was"  to  preside  at  the  trial  of  an 
information,  he  should  send  a  body  of  armed  soldiers 
into  the  court,  and  clear  it  of  every  person  ?  Yet  such 
was  the  conduct  of  Baron  Macleland  on  entering  the 
town  of  G  alway,  and  every  one  in  court  was  actually 
driven  outj  with  the  exception  of  his  honorable  friend 
opposite,  (Mr.  V,  Blake)  vVLO  contrived  to  conceal  him- 
self under  the  benches,  [Hear!  hear!  and  laughter.] 
Previous  to  the  trial  of  the  information  against  him, 
(Mr.  Martin)  a  jury  had  retired,  to  consider  of  their 
verdict  in  some  case.  While  the  jury  to  try  the  infor- 
mation was  swearing  in,  the  former  jury  rapped  at  the 
door,  and  sent  an  intimation  to  the  Judge  that  they  had 
agreed  to  their  verdict.  The  Judge  desired  that  they 
should  wait;  the  jury  again  rapped,  and  requested  they 
might  be  dismissed.  Baron  Macleland  then  told  them, 
that  if  they  rapped  again,  he  should  certainly  commit 
them  to  the  dock.  He  lamented  that  he  should  differ 
from  the  noble  Lord  opposite  on  this  question  ;  he  was 
convinced  the  noble  Lord  was  actuated  solely  by  his 
respect  for  the  judicial  character,  which  was  undoubt- 
edly  entitled  to  esteem  and  veneration.  The  contrariety 
of  assertion,  however,  on  this  subject  was  so  great,  that 
every  friend  of  the  learned  Judge  ought  to  desire  a  fur- 
ther investigation  of  it.  The  honorable  Member  then 
proceeded  to  comment  on  the  conduct  of  Baron  Macle- 
land, in  refusing  to  postpone  his  trial,  although  he  had 
affidavits  to  show  the  unavoidable  absence  of  a  most  ma- 
terial witness,  sworn  by  Doctor  Crampton  and  the  bro- 
ther of  the  witness.  Such  conduct  was  altogether  un- 
justifiable, and  was  not  warranted  by  the  uniform  mode 
of  proceeding  in  this  country.    Not  to  detain  longer  the 
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House  on  this  subject,  he  should  merely  state,  that  he 
Bad  reduced  his  charge  against  the  Judge  to  writing* 
under  the  head  of  Articles  of"  Charge,"  which  he  should 
beg  the  clerk  to  read. 

This  paper  purported  to  be  Articles  of  Charge  against 
tfre  honorable  James  Macleland,  Baron  of  the  Court  of 
Exchequer  in  Ireland  ;  and  stated,  that  in  the  Summer 
assizes  of  1813,  in  Galway,  at  which  the  said  Baron 
presided,  an  information  had)  been  filed  by  the  right  ho- 
norable Denis  Bowes  Daly  against  Richard  Martin, 
Esquire,  for  having  endeavoured  to  provoke  the  said 
Mr.  Daly  to  fight  a  duel ;  that,  on  that  occasion,  James 
Whitestone,  Esquire,  Counsel  for  Mr.  Martin,  request- 
ed the  Judge  that  Mr.  Martin  might  be  permitted  to 
cross-examine  Mr.  Daly,  lie  having  been  called  to  the 
bar  of  Ireland,  and  entitled  to  act  as  Counsel.  That 
this  request  was  refused  by  Baron  Macleland  ;  and  that 
the  observations  made  on  that  occasion  to  the  Judge, 
had  excited  in  his  mind  feelings  of  resentment  against 
Mr.  Martin.  The  paper  then  stated  the  circumstance 
respecting  the  threat  to  the  jury,  as  stated  in  Mr. 
Martin's  speech,  and  repeated  the  statement  relating  to 
the  refusal  of  Baron  Macleland,  at  a  sessions  of  Oyer 
and  Terminer,  held  in  Dublin,  December  1814,  to  put 
off  the  trial  of  Edmond  Burke,  indicted  for  perjury, 
notwithstanding  affidavits  were  ofFored,  shewing  the 
absence  of  a  most  material  witness  ;  and  concluded  by 
saying,  that  in  three  several  acts  Baron  Macleland  had 
been  guilty  of  high  crimes  and  misdemeanors. 

The  paper  being  read,  the  honorable  Member  moved 
that  the  House  should  resolve  itself  into  a  Committee 
on  Thursday  fortnight,  to  consider  of  the  said  articles. 

J^ord  Castlereagh  said,  that  he  could  be  actuated  by  no 
f$eiipgs  in  this  case,  but  such  as  might  flow  from  a  love 
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of  justice.    But  he  thought  it  right  to  remark,  that 
from  what  he  had  been  enabled  to  collect*  with  respect 
to  the  learned  Judge,  he  was  convinced  he  would  be 
incapable  of  prostituting  his  official  dignity  to  the  pur- 
poses of  personal  resentment,  or  corruption.     As  far 
as  he  could  collect  the  sense  of  the  House  on  a  former 
occasion,  when  the  Honorable  Member  moved  for  the 
production   of  papers    connected  with  this  subject,  it 
seemed  to  be,  that  this  case  was  depending  altogether 
on  a  point  of  practice,  involving,  in  no  respect,  a  charge 
of  corruption,  or  other  improper  conduct,  and  not  re- 
quiring the  interference  of  Parliaments     It  was  no^ 
four  years  since  this  subject  had  occurred*,  and,  although 
during  last  session  they  bad  not  the  advantage  of  the 
Honorable  Member's  attendance,  yet  it  was  competent 
for  him,  as  a  subject  of  the  empire,  to  have  brought  it 
before  the  Legislature.     With   respect  to  the  employ- 
ment of  soldiers  in  the   Court,  it   certainly   sounded 
fomewhat  harsh  ip  this  country,  where  it  was  the  prac- 
tice to  remove  soldiers  to  a  distance  from  the  place 
where  the  Courts  of  Justice  sat.     But,  in   Ireland  it 
had  always  been  customary  to  employ  them  about  the 
Courts  of   Law ;    and  he  even   remembered  having 
ieen  soldiers  within  the  body  of  the  Court,  for  the  pur- 
pose of  securing  the  safety  of  the  judicial  proceed- 
ings.    He  conceived  the  Judge  perfectly  justified  in  re- 
fusing his  consent  to  the  Honorable  Member's  taking  the 
brief  out  of  his  Counsel's  hands,   notwithstanding  the 
proofs  given  by  the  Honorable  Member,  of  his  abilities 
to  perform  that  duty.     But  this,  as  well  as  the  point  of 
refusing  to  postpone  the  trial,  was  a  matter  merely  of 
practice.     If  any  thing  which  Jell  from  him  could  have, 
any  weight  with  the  Honorable  Member  %  he  should  recom- 
mend to  him,  singe  he  had  removed  from  himself  every 
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imputation  that  might  affect  his  veracity  and  his  con- 
duct, to  withdraw  his  motion.     (Cries  of  Withdraw.) 

Mr.  Martin  said,  it  "Was  utterly  impossible  for  the 
noble  Lord,  on  any  occasion ,  to  make  a  request  to  him  in 
vain.  And,  since,  in  the  opinion  of  the  .noble  Lord, 
and,  he  trusted,  of  the  House,  there  was  nothing  which 
tended  to  compromise  his  veracity,  he  had  no  objec- 
tion to  acquiesce  in  the  noble  Lord's  suggestion ;  he 
was  therefore  quite  satisfied  to  let  the  articles  lie  on  the 
table,  and  not  appoint  any  specific  day  for  taking  them 
into  consideration. 

Lord  Castlereagh  said,  if  the  Honorable  Member 
thought  of  leaving  them  on  the  table,  they  must,  of 
course,  be  entered  on  the  Journals  •,  and  to  prevent  that* 
the  House  must  proceed  to  some  determination.  If  the 
Honorable  Member  would  consent  to  withdraw  the  ar~ 
tides,  he  would  i*elieve  the  House  from  the  necessity  of 
any  further  proceedings. 

Mr,  Martin  said,  he  had  no  objection  to  the  removal 
of  the  articles,  but  he  could  not  be  the  person  to  move 
the  withdrawing  of  his  own  motion. 

The  Speaker  observed,  tnat  he  understood  from  the 
Honorable  Member,  he  would  at  least  withdraw  his 
motion  for  the  House  resolving  itself  into  a  Committee, 
on  Thursday  fortnight,  to  take  the  articles  of  charge 
into  consideration. 

Mr.  Brownlow  thought,  as  the  charge  was  of  serious 
nature^  that  as  it  affected  the  credit  and  character  of  a 
learned  Judge,  it  ought  not,  after  being  laid  on  the  table9 
to  be  withdrawn ,  until  the  friends  of  the  learned  Judge 
had"  an  opportunity  of  delivering  their  sentiments.  [Hear, 
hear  !]  If  his  suggestions  were  favourably  received  by 
the  House,  he  was  ready  to  state  what  came  to  his 
knowledge  on  the  subject,  [Cries  of  c  Go  on,  go  on.'] 
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Mr.  Martin  rose,  but  was  called  to  order. 

The  Speaker  said,  the  proper  course  was,  to  name 
some  day  when  this  charge  should  be  taken  into  consi- 
deration. The  Honorable  Member,  (Mr,  Martin),  in 
obedience  to  the  pleasure  of  the  House,  had  withdrawn 
his  substantive  motion.  The  charge  were  now  laid  on  the 
Table  of  the  House,  and  it  must  be  got  rid  of  somehow 
or  other;  it  might  either  be  expunged  from  the  Journals* 
or  rejected.  If  it  was  otherwise  dealt  with,  it  must  ne- 
cessarily appear  on  the  Journals. 

Sir  John  Stewart  censured  the  introduction  of  such  a 
charge  against  the  learned  Judge,  after  a  lapse  of  four 
years,  as  a  most  unkind  thing.  The  conduct  of  the 
learned  Judge,  he  considered  as  irreproachable  ! ! !  In  the 
last  four  years,  he  had  established  so  high  and  creditable 
a  character  in  Ireland,  that  no  attack  that  could  be  made 
on  it  here,  could  shake  the  general  respect  which  his 
integrity,  his  diligence,  and  his  profound  knowlege  of 
the  law,  had  created  !  !  The  Honorable  Baronet  then 
moved  that  the  said  charge  be  rejected. 

Mr.  Martin  said,  he  had  already  stated  that  he  was 
ready  to  adopt  any  course  that  the  Nolle  Lord  might 
point  out*  But  when  it  was  expected  that  he  should 
withdraw  a  charge  which  he  himself  had  made,  he  found 
himself  incompetent  to  do  it. 

Mr.  Crawford  pronounced  a  panegyric  on  the  private 
virtues,  and  legal  abilities,  of  Baron  Macleland  !  !  and 
expressed  his  intention  of  voting  for  the  rejection  of  the 
charge. 

The  question  was  then  put,  and  the  charge  was  re- 
jected, without  a  division. 

It  is  to  be  regretted  that  Lord  Castlereagh,  the  thea 
Prime  Minister  of  England,  and  who  afterwards,  in  a 
most  scientific  manner,  cut  the  artery  of  his  throat,  hi 
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mental  derangement,  should  have  used  his  influence  on 
Mr.  Martin,  under  whose  patronage  it  is  stated  he.  then 
was,  to  prevent  the  investigation,  and  thereby  enable 
the  Judge,  whose  character  was  so  harshly  attacked,  by 
giving  evidence,  to  prove  his  innocence.  The  delivery 
of  the  sentiments  of  his  friends  could  not  be  considered 
as  legal  evidence. 

Note — The  Baron  was  so  created,  by  the  influence  of 
Lord  Castlereagh,  at  or  about  the  Union.  The  Anti- 
unionists  averred,  untruly,  as  I  presume,  that  the  pro- 
mise of  a  seat  on  the  Bench,  was  the  consideration  given 
for  his  vote  in  favour  of  the  Union.  But  such,  I  put  it 
to  the  reader,  is  an  utter  impossibility — and  impossible 
to  credit. 


Another  Case  of  Baron  Mad  eland* 

(Taken  from  the  "Weekly  Freeman's  Journal"  of  Saturday,  July  12t  1823.) 

HOUSE  OF  COMMONS, 

Tuesday,  July  8,  1823. 

ADMINISTRATION    OF   JUSTICE    IN    IRELAND — MR.   BARON, 
MrCLELAHD — PETITION    OF   MR,    £UIN,    OF  BELFAST. 

Mr.  Brouqliam  said,  he  held  in  his  hand  a  Petition 
from  a  gentleman  of  the  name  of  Robert  Quin,  a  surgeon, 
in  the  town  of  Belfast,  Ireland.  He  begged  the  atten- 
tion of  the  House  the  more  particularly  to  the  Petition, 
as  it  related  to  the  administration  of  justice  in  the  Sister 
Country  For  himself  he  must  candidly  confess  that  he 
knew  nothing  of  the  correctness  of  the  allegations  which. 
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the  Petitioner  had  put  forward  j  and  unfortunately  the 
Member  for  the  county  in  which  Mr.  Quin  resided,  had 
left  town — he  believed  had  left  England—before  the  Pe- 
tition reached  him  ;  so  that  he  was  deprived  of  the  facts 
of  the  case.  He  did  not,  therefore,  consider  himself  re- 
sponsible for  the  accuracy  of  the  statements  in  the  Peti- 
tion ;  but  as  it  was  couched  in  language  respectful  to  the 
House,  and  related  to  so  important  a  subject,  he  thought 
himself  justified  in  presenting  it  Having  said  so  much, 
to  remove  any  supposition  that  he  (Mr.  Brougham)  was 
accountable  for  the  contents  of  the  Petition,  he  could 
not  help  observing,  that  if  the  whole,  or  even  a  part  of 
4he  charges  therein  preferred,  were  well  founded,  the 
case  deserved  the  attention  of  Parliament.  The  Peti- 
tioner  stared,  that  about  five  years  back  he  brought  an 
action  for  an  assault,  against  a  certain  individual ;  that 
the  action  was  tried  before  Baron  Macleland,  and  a  ver- 
dict given  in  favour  of  the  defendant ;  the  costs  of  the 
action,  in  consequence,  fell  upon  the  Petitioner,  and  for 
those  costs  his  goods  were  subsequently  taken  in  execu- 
tion, and  himself  confined  in  prison,  from  which  he  was 
ultimately  released  by  taking  the  benefit  of  the  Insolvent 
Act.  By  these  means  he  complained  that  all  his  pros- 
pects in  life  had  been  blasted,  and  at  last  he  came  before 
Parliament  to  submit  his  grievances  for  its  consideration. 
The  charge  (continued  Mr.  Brougham)  preferred  by  the 
Petitioner,  divided  itself  into  two  parts  ;  one  against  the 
Sheriff  of  the  county,  and  the  Sheriff's  officer,  for  pack- 
ing a  jury  *,  and  the  other  against  the  Judge  who  tried 
the  cause.  With  respect  to  the  first,  he  stated  that  an 
application,  which  was  made  not  by  himself,  but  by  the 
defendant,  to  have  a  new  jury,  was  refused,  on  the  ground 
of  the  distringas  having  already  issued,  and  the  applica- 
tion being  in  consequence  too  late.    He  then  complained 
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that  the  panel  was  not  included  among  the  other  records 
belonging  to  that  assizes,  but  among  those  of  the  year 
before.  The  Petition  next  alleged,  that  a  second  appli- 
cation was  made  for  a  new  jury*  not  by  the  plaintiff 
or  his  attorney,  nor  by  the  defendant  or  his  attorney, 
but  by  the  returning  officer  of  the  Sheriff,  He,  (Mr. 
Brougham)  however,  should  here  remark,  that  he  could 
not  well  understand  that  part  of  the  Petition,  nor  in- 
deed some  other  part?,  relative  to  the  mode  of  con- 
ducting Jaw  proceedings  in  Ireland.  It  was,  indeed, 
inconceivable  to  him,  how  a  Sheriff's  officer  should  ap- 
ply to  the  Sheriff  for  a  new  jury ;  but  such  was  the 
statement  in.  the  Petition,  which  further  alleged,  that  on 
such  application  a  new  jury  was  granted,  four  days  be- 
fore the  commencement  of  the  Assizes,  although  it  had 
previously  beer;  refused  to  the  defendant-himself.  The 
Petitioner  went  on  to  say,  (.hat  by  those  means  the  cause 
wfts  set  down  as  a  Special  Jury  £ause ;  that  the  new  Jury 
summoned  to  try  it,  was  entirely  composed  of  the  de«f 
fendant's  particular  friends ;  and  that  while  he  (the  Peti- 
tioner) was  a  Roman  Catholic,  the  Jurors  were  all 
allowed,  or  reputed  to  be  Orangemen.  It  was  also 
alleged  that  the  Sheriff  was  a  cousin-german  of  the  dc~ 
fendant ;  and  further,  that  the  Returning  Officer  was 
Law  Agent  to  the  Sheriff,  as  well  as  that  the  cause  was 
called  on  the  first  morning  of  the  assizes,  and  heard  in 
the  Criminal  Court,  before  Baron  Macleland  and  a  spe- 
cial jury,  instead  of  being  heard  in  what  the  Petitioner 
termed  the  Record  Court,  but  which  he  (Mr.  Brougham) 
supposed  was  the  same  as  the  Court  for  the  trial  of  civil 
business  in  England.  It  appeared  very  difficult,  how- 
ever, for  any  one  acquainted  only  with  the  practice  in 
this  country,  to  speak  on  the  mode  of  proceeding  in  the 
Courts  ija  Ireland  5  for3  although  it  frequently  occurred 
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in  England  that  the  Criminal  Judue  of  Assizes  heard 
civil  causes,  that  never  took  place  at  the  beginning  of  the 
Assizes,  jis  stated  by  the  Petitioner,  but  towards  the  end, 
when  the  business  of  the  other  Court  had  been  conclud- 
ed. The  Petition  further  stated,  that  the  Counsel  for 
the  plaintiff,  on  the  trial  objected  to  the  Jury,  as  illegal, 
but  that  the  objection  was  overruled  by  the  Judge, 

He  now  came  to  the  other  part  of  the  charge,  which, 
he  considered  as  quite  separate  from  the  foregoing.  The 
House  would  recollect  that  the  action  was  brought  by  the 
plaintiff  for  an  assault,  the  circumstances  of  which  were 
detailed  in  the  petition.  The  petitioner  stated  himself  to 
be  a  Roman  Catholic,  and  that  on  a  certain  occasion  he 
was  m  the  pit  of  the  theatre  in  Armagh,  whjle  the  tune 
of  <c  God  save  the  King"  was  playing  ;  that  the  defend- 
ant, who  was  a  clergyman  of  the  established  church,  came 
up  to  him,  and  chid  him  in  severe  terms  for  remaining 
covered,  in  contempt  of  the  music.  The  petitioner  re- 
plied, that  it  was  not  in  contempt  of  the  music  he  re- 
mained covered,  and  the  defendant  was  also  told  by  some 
others,  who  were  near  the  petitioner,  that  it  was  not  iif 
contempt  of  the  music  he  remained  covered  ;  upon  which, 
the  defendant  continued  to  use  abusive  language,  and. 
struck  the  petitioner,  swearing,  at  the  time,  "  By  the 
Immortal,  if  you  do  not  take  off  your  hat,  I'll  knock  your 
head  off."  He  (Mr.  Brougham)  had  already  observed, 
that  in  the  practice  of  the  profession  of  the  law  in  Ireland 
^ncT  in  England  there  was  a  considerable  difference,  and 
he  believed  he  might  now  safely  add,  that  no  English 
clergyman  would  demean  himself  as  the  above  defendant 
was  described  to  do  in  the  petition.  When  the  music 
ceased,  the  defendant  (whose  name,  by  the  way,  it  did 
not  appear  necessary  to  mention  at  present)  again  called 
to  the  petitioner  to  take  off  his  hat,    and  it  was  addecjj 
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tnat  afterwards,  when  the  national  tune  of  "  Patrick's 
Day"  was  played,  as  a  set-off  to  the  royal  air  of  "God 
save  the  King,"  the  defendant  came  and  stood  over  the 
petitioner,  with  his  hat  on,  in  a  threatening  attitude.— 
These  facts,  the  petitioner  stated,  were  proved  on  the 
triaj  for  the  assault  as  he  now  related  them  \  but  Baron 
Macleland,  in  addressing  the  jury — and  the  petitioner 
alleged  that  he  correctly  quoted  that  Judge's  charge'*— 
said,  "  Although  the  specific  letter  of  the  law  is  against 
the  defendant,  you  will  find  a  verdict  for  him,  in  honour 
of  our  good  old  King,  who  may  be  truly  called  the  father 
of  h is  people."  [Hear,  hear,  and  a  laugh.]  The  result 
to  the  plaintiff  was  such  as  had  been  already  mentioned  ; 
and  the  petitioner  now  prayed,  that  the  Sheriff  and  his 
returning  officer  might  be  called  to  the  bar  of  the  House, 
and  that  he  ought  himself  to  obtain  a  new  trial.  The 
latter  he  (Mr.  Brougham)  knew  the  House  could  not 
grant.  He  should  move  that  the  petition  be  brought  up. 
Perhaps,  however,  before  he  sat  down,  he  ought  to  avail 
himself  of  the  opportunity  to  notice  a  paragraph  which 
had  appeared  in  a  Dublin  Morning  Paper,  (the  (  Dublin 
Morning  Post/)  in  allusion  to  some  statement  respecting 
the  Chief  Justice  of  the  Court  of  Common  Pleas  in  Ire- 
land, which  he  (Mr.  B  )  had  recently  made  in  that  House. 
He  now  begged  to  say,  that  if  he  had  hitherto  deferred 
any  explanation  on  the  subject  in  question,  that  delay 
was  by  no  means  accidental.  But,  notwithstanding  the 
contradiction  which  had  been  published  in  the  above 
newspaper,  he  had  received  letters  from  persons  of  infor- 
mation and  respectability,  assuring  him  that  the  state- 
ment in  his  speech  was  correct,  and  that  they  would 
supply  him  with  satisfactory  evidence  to  that  effect,  in  a 
few  days.  For  those  proofs  he  was  at  present  waiting, 
end  he  might  add,  that  the  newspaper  letter  contradict 
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ing  the  charge,  was  not  couched  in  such  unqualified 
terms  as  the  letters  he  had  received  affirming  it,  and  that 
the  learned  Judge  himself,  when  the  printer  was  brought 
up  before  him,  did  not  seem  so  much  to  complain  that 
he  had  been  misrepresented,  as  that  he  was  not  allowed 
to  use  his  own  jokes. 

The  petition  was  then  brought  up. 

Mr.  Secretary  Canning  observed,  that  as  the  complaint, 
contained  in  the  petition  was  that  of  wilful  misdirection 
from  the  Bench,  courtesy,  he  thought,  ought  to  hav^ 
induced  the  learned  gentleman  not  to  bring  forward  so 
grave  a  charge  in  a  questionable  shape.  The  learned 
gentleman  himself  admitted  that  there  appeared  to  be 
some  mistake  in  one  part  of  the  petition ;  and  certainly, 
with  some  small  inquiry,  he  might  have  learned  what  the 
real  facts  of  the  case  were.  In  his  opinion,  the  best 
course  would  he  to  withdraw  the  petition  until  the  learned 
gentleman  could  communicate  with  the  parties  who  were 
affected  by  it  *,  and,  if  it  were  necessary,  he  might  bring 
it  forward  hereafter.  He,  however,  had  no  objection 
that  it  should  lie  on  the  table. 

Mr.  Brougham  said,  this  was  precisely  one  of  tho&e 
cases  which  it  would  be  unfit  for  him  to  accompany  with 
any  statement.  He  had  refrained  from  doing  so,  and 
the  whole  responsibility  rested  with  the  petitioner.  This 
was  precisely  the  course  he  had  adopted  on  a  former 
night,  when  presenting  a  petition,  of  the  statements  in 
which  he  personally  knew  nothing.  He  was  not,  in  such, 
a  case,  bound  to  make  any  statement ;  but  as  the  petition 
was  respectful  towards  the  House,  he  thought  it  right  to 
present  it.  The  present  was  also  just  one  of  those  cases 
in  which  he  thought  the  petition  should  not  be  printed, 
[Hear]  not  on  account  of  its  containing  a  charge,  be- 
cause every  petition  did  contain  a  charge,  but  because 
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it  was  an  accusation  of  the  conduct  of  a  Judge,  in  admi- 
nistering the  duties  of  his  office.  [Hear.]  No  undue 
impression  had  been  attempted  io  be  created  against  the 
learned  Jud^e.  The  statement  rested  entirely  on  the  in- 
dividual  who  petitioned  the  House,  and,  consequently* 
it  would  go  forth  without  the  possibility  of  doing  any  mis- 
chief 5  while,  on  the  other  hand,  it' afforded  the  accused 
party  a  full  opportunity  of  contradicting  it. 

Mr.  Goulburn  would  only  observe*  that  before  the 
House  formed  an  opinion  on  the  charges  in  the  petition, 
there  was  one  important  fact  to  be  taken  into  considera- 
tion. The  facts  of  the  case  had  been  submitted  to  the 
whole  of  the  Judges  of  the  Court  to  which  Baron  Mac- 
leland  belonged,  and  they  unanimously  refused  to  grant 
a  new  trial.  The  length  of  time,  too,  which  the  peti- 
tioner had  allowed  to  elapse,  namely,  five  years,  before 
he  brought  forward  his  charge,  would  itself  create  doubts, 
and  he  (Mr.  Gonlburn)  was  confident  that  Baron  Mac- 
leland  would  be  able  to  satisfy  the  House  that  there  was  a 
mistake  respecting  his  charge  to  the  jury. 

Mr.  Brougham  said,  that  was  one  reason  which  induced 
liim  to  believe,  that  next  session  "Mr.  Baron  Macleland 
would  shew  that  there  was  either  mistake  or  mistatement 
in  the  case ;  because  if  the  facts  stated  in  the  petition 
were  true,  and  had  been  laid  before  the  Court,  a  new 
trial  must  nave  been  granted. 

The  petition  was  then  read,  and  laid  on  the  table. 
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LEGALITY  OF  IRISH  MARRIAGES. 


LANCASTER   ASSIZES,   AUGUST    16,    1823. 

Before  Mr,  Justice  Baglcy* 

Charlotte  Reilly,  alias  Saumarez,  aged  twenty- 
eight,  was  indicted  for  having  intermarried  with  Frederick 
Walsham  Saumarez,  her  former  husband  being  still 
living.  The  prisoner  was  a  woman  of  interesting  ap- 
pearance, and  seemed  much  affected  during  her  trial. 
She  was  genteelly  dressed. 

Sergeant  Cross  was  Counsel  for  the  prosecution. 

George  Howard  deposed,  that  he  was  servant  to  the 
Uev.  Mr.  Stubbs,  of  Dundalk,  in  1815,  when  the  pri- 
soner, whose  name  was  then  Charlotte  Taylor,  was  mar- 
ried to  a  man  named  Reilly. 

The  Rev.  John  Hamilton  Stubbs,  Vicar  of  Dundalk, 
in  Ireland,  also  proved  the  marriage  of  the  prisoner  to 
Keilly. 

The  Rev.  John  Thackeray,  of  Dundalk,  corroborated 
this  testimony,  and  added,  that  the  prisoner  was  mar- 
ried by  license,  in  a  private  house  ;  that  was  the  common 
practice  formerly,  though  of  late  marriages  had  been 
solemnized  generally  in  the  churches. 

His  Lordship  here  suggested  a  doubt  as  to  the  legality 
of  the  first  marriage.  The  license,  his  Lordship  ob- 
served, required  the  solemnization  of  the  marriage  at  the 
canonical  hours,  time,  and  place,  and  it  did  not  appear 
that  the  conditions  of  the  license  were  complied  with. 

Mr.  Sergeant  Cross  contended  that  it  was  sufficient  if 
the  general  usage  was  adhered  to. 

Examination   resumed. Formerly,    marriages  wero 

solemnized  in  private  houses.  The  calling  the  parties 
three  times  in  church,  was  considered  equivalent  to  the 
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Inquiry  which  Ministers  were  required  to  make.  He 
never  knew  a  marriage  called  in  question  solemnized  by 
a  license,  though  it  had  not  taken  place  in  a  church  j  has 
been  about  twenty-one  years  in  the  church. 

By  Mr.  Justice  Batjley— Conceived  that  the  canonical 
place  for  solemnizing  the  marriage  was  the  church. 
The  old  practice  could  not  be  discontinued  at  once. 

Mr.  Justice  Bayley  then  said,  that  he  was  satisfied  the 
first  marriage  was  not  valid. 

Mr.  Sergeant  Cross  maintained  that  the  onus  of  prov- 
ing that  it  was  not  valid,  lay  upon  the  other  side.  He 
therefore  prayed  his  Lordship  to  allow  him  to  finish  the 
case. 

Mr.  Justice  Bayley  said,  that  he  would  write  to  Mr. 
Justice  Holroyd,  and  if  he  had  any  doubt  on  the  sub- 
ject, he  would  allow  the  case  to  proceed. 

The  opinion  of  Mr.  Justice  Holroyd  was,  that  the 
marriage,  under  these  circumstances,  was  not  legal. 

Mr.  Sergeant  Cross  said,  that  the  inevitable  effect  of 
this  decision  would  be  to  render  all  marriages  similarly 
solemnized,  void  in  law. 

Mr.  Justice  Bayley, — Though  there  may  be  a  failure 
in  one  instance,  there  may  be  success  in  ninety-nine 
•thers. 

Mr.  Thackeray  was  again  examined  by  his  Lordship* 
He  had  known  very  few  instances  of  marriages  solem- 
nized out  of  church ;  not  more  than  three  or.  four. 
But  the  more  it  was  inquired  into,  the  more  it  would  be 
found  to  prevail  in  Ireland. 

Mr.  Justice  Bayley. — Then  there  is  great  irregularity 
all  over  Ireland. 

Examination  resumed. — Of  his  own  knowledge  he  could 
speak  to  but  one  instance  of  a  marriage  at  a  private 
house.  The  Irish  clergy  disapproved  of  the  practice. 
It  wai  a  question  of  great  importance  to  the  Iri&h, 
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Mr.  Sergeant  Cross  implored  his  Lordship  to  pause, 
and  reflect  on  the  interests,  of  thousands  in  Ireland* 
whose  peace  would  be  disturbed,  and  property  endan- 
gered, by  a  hasty  decision  of  so  important  a  question. 

Mr.  Justice  Bayley  said  that  he  was  going  to  make  no 
decision  in  this  most  important  question.  There  is  no 
evidence  to  establish  the  validity  of  the  first  marriage* 
If  a  Surrogate,  acquainted  with  the  usage,  were  present, 
it  would  be  different.  There  was  only  one  witness  who 
said  that,  in  one  or  two  instances,  he  knew  marriages 
to  be  solemnized  in  private  houses.  That  did  not  prove 
a  general  usage. 

Mr.  Sergeant  Cross  hoped  his  Lordship  would  allow 
the  prosecution  to  proceed,  and  reserve  the  point  for 
the  consideration  of  the  Judges.  He  contended  that 
the  Common  Law  of  both  countries  was  the  same.  The 
Marriage  Act  applied  to  England ;  Ireland  still  remain- 
ed  under  the  Common  Law. 

Mr.  Justice  Bayley. — The  laws  of  England  and  Ire- 
land are  not  necessarily  the  same.  They  were  separate 
kingdoms  until  1800. 

Mr.  Sergeant  Cross. — Yes,  my  Lord,  but  they  were 
under  the  same  sovereign  for  centuries.  Poyning's  Law, 
m  the  time  of  Henry  the  Eighth,  made  the  law  of  Ire- 
land the  same  as  the  law  of  England. 

Mr.  Justice  Bayley.— Have  yon  any  body  here  to 
prove  that  ? 

Mr.  Sergeant  Cross Your  Lordship  surely  knows  the 

Act  of  Henry  the  Eighth. 

Mr.  Justice  Bayley.— -No,  I  do  not.  It  is  an  Irish 
Act  ;  if  not,   refer  me  to  it. 

Mr.  Starkw,  as  ^indcHs  .Curia,  referred  his  Lordship 
to  a  case  tried  at  the  Old  Bailey,  before  the  late  Recor- 
der, in  which  a   marriage  in   Ireland,  solemnized  in   a 


private  bouse,  was  held  to  be  valid,  and  a  sufficiency 
found  for  conviction  on  a  charge  of  bigamy. 

Mr  Thackeray  was  again  examined  by  his  Lordship. 
A  blacksmith  could  not  solemnize  a  marriage  in  Ireland. 
(A  laugh  )  On  the  day  he  left  Dundalk,  a  gentleman 
said  to  him,  i(  If  the  invalidity  of  this  marriage  should 
be  established,  what  will  become  of  my  family  and  for- 
tune r" 

The  case  before  the  Lite  Recorder  was  then  read  to 
his  Lordship  ;  from  which  it  appeared,  that  the  first 
marriage  in  that  case  was  solemnized  by  a  dissenting  mi- 
nister, under  a  particular  statute. 

Mr.  Justice  Bayley  said,  that  his  opinion  was  shaken 
by  that  decision. 

Mr.  Coliman  said,  that  this  decision  was  founded  on 
a- particular  statute  for  regulating  the  marriage  of  Irish 
dissenters. 

Mr.  Justice  Bayley  said,  that  on  the  whole  he  wras  of 
opinion  that  the  prosecutor  ought  to  prove  the  legality 
of  the  marriage.  In  the  case  of  a  marriage  in  a  foreign 
country,  its  validity  should  be  proved  bv  witnesses  com- 
petent  lo  speak  to  the  law  of  that  country. — Here  there 
was  nothing  to  guide  him,  but  the  license,  and  that  pre- 
scribed that  the  marriage  should  be  solemnized  in  facie 
Ecclesitf. — Under  these  circumstances  he  could  not  allow 
the  prosecution  to  proceed.  His  Lordship  directed  the 
Jury  to  acquit  the  prisoner. 

The  Jury  returned  a  verdict  of  "  Not  Guilty,"  and 
the  prisoner  was  discharged. 


. 
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ABRIDGMENTS 


OF    THE    SEVERAL 

:       -     -    ■ 

TITHE  ACTS. 


33  Henry  8,  Cap*  V2.—An  Act  for  Titheg. 

Lay  persons  could  not,  by  the  laws  ecclesiastical,  sue  fox 
tithes  in  the  ecclesiastical  Court,  nor  have  any  remedy  by  com- 
mon law.  Tithes  and  offerings  shall  be  truly  and  effectually  set 
out  or  paid  according  to  the  usage  of  the  place  where  they  grow 
due;  detainers  thereof  may  be  convened  by  the  lay  or  ecclesias- 
tical owners  before  the  Ordinary,  &c.  who  shall  examine  sum- 
marily according  to  ecclesiastical  laws,  and  sentence,  and  upon 
appeal  shall  adjudge,  and  compel  the  appellant  to  pay  reason- 
able costs ;  taking  security  for  restoring,  if  adjudged  for  appel- 
lant. 

Persons  refusing  to  pay,  shall,  upon  certificate  of  the  ecclesit 
astical  Judge,  be  committed  by  two  justices   of  peace  of  the 
same  shire  (quor.  unus)  to  next  gaol,  till  sureties  found. 
■     None  compellable  to  pay  tithes  for  lands,  <Sjc.  which,  by  the 
laws  or  statutes  of  Ireland,  are  discharged  of  tithes. 

Persons  having  inheritance,  freehold,  term,  right,  or  interest 
in  tithes,  &c  made  temporal,  or  admitted  to  be  to  lay  uses,  if 
disseised,  &c.  shall  have  like  remedy  in  the  temporal  or  other 
courts  as  the  case  requires  by  writ  original  as  for  lands,  &C. 
Writs  of  covenant,  and  other  writs  for  fines  and  other  assu- 
rances of  such  ecclesiastical  profits,  and  judgments  thereon,  and 
iines  levied  thereof,  shall  be  of  like  effect  as  of  lands,  &c.  al- 
though no  such  form  of  writs  original  heretofore  awarded. 

But  the  remedy  for  the  refusing  to  pay  tithes,  shall  be  in  the 
Court  ecclesiastical,  and  not  otherwise. 


1  Geo.  2,   Cap.  12. — An  Act  for  the  more  easy  recovery  of 
Tithes,  and  other  ecclesiastical  dues  of  small  value. 

Tithes,  compositions,  and  ecclesiastical  du^s  of  above  Corfy 
shillings  yearly  from  one  person,  shall  J>e  set  out  and  paid  ac- 
cording to  rates  and  customs  of  the  parishes. 
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On  »(-»'pH\mrnt . '(vepnty  flays,  and "complaint  in  writing  to 
two  justices  of  the  county,  they  shall  summon  the  party,  giving 
f«ur  days  nonce,  and  on. proof  give  reasonable  allowance  for 
fee  same,  and  cost*?  nor  above  ten  snilh'ngs.  By  5  G,  2.  6. 
*«ae  Justice  where  not  above  five  shilling*. 

Said  Justice  must,  have  freehold  of  £100  per  annum,  except 
is  counties  of  cities  or, towns. 

Must  be  resident,  no  ways  interested,  and  not  in  holy  orders. 

On  nonpayment  ten  days  after  notice,  constables,  &c.  may 
Strain  and  sell  publicly  after  three  days,  if  no  payment  or 
fender ;  and  satisfy  the  sum   and  charges,  restoring  overplus 

Justices  in  the  examination  may  administer  oaths. 

Complaint  mest  be  in  two  years. 

Appeal  to  Sessions.  Costs  if  judgment  affirmed;  no  certia* 
r&ri,  &c,  unless  title  in  question. 

If  prescription,  modus,  agreement,  or  title,  to  be  free  from 
sgse:eh  dues  is  insisted  on,  and  delivered  in  writing  to  the  justices, 
sad  subscribed,  and  security  given  to  pay  costs  of  trial  if  not 
allowed,  the  justices  shall  forbear,  and  complainant' may  sue  in 
any  other  court. 

Judgment  shall  be  enrolled  next  sessions.  Fees  one  shilling. 
Bar  to  other  remedy. 

On  removing  to  another  county  after  judgment,  the  justiees 
dkail  certify  it  to  any  justice  thereof,  who  shall  direct  to  be 
levied  as  aforesaid. 

.If  -complaint  vexatious,  costs  not  above  10  shillings. 

Double  costs  to  persons  sued   for  executing  this  act,  on   non- : 
suit,  <&e. 

If  suit  began  for  such  tithes  in  Exehcquer  or  Court  Ecclesi- 
astical, \-.o  benefit  by  this  act  for  same  matter: 

Continuance  three  years.  Continued,  5  G.  2,  6.  7G.2,  7. 
13  G.  2.  4.  :'  lo  G.  2;  6.  and  i  1  years,  &c  by  25  G.  2,  6, 
front  25th  March,  1753.     Made  perpetual  by  13  and  14  G.  3, 


5  Geo.  2,  Cap.  6.  — Clauses  of  an  Art  for  continuing  seve- 
ral temporary  statutes  made  in  this  kingdom^  and  now 
near  expiring,  and  for  the  amendments  of  the  Statutes 
therein  mentioned* 

1  G.  2.  12.  Tithes.  Continued  2  years,  &c.  and  1 1  years, 
€&c.  fey  23' G.  2,  6.  but  distress  by  said  Aet  shall  be  of  goods 
dearest  the  value,  and    as    can  conveniently' be  taken;  and  'it 

ai*,W\  by  sworn  apj  raiser  named  by  the  justices  ;  after  judgment 
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as  by  said  Act,   no.  suit   in  Exchequer  or  Ecclesiastic^  Cotir*. 

One  justice  may  determine,   where  the  tithes' are  nut  above  bins 
shillings. 


5  Geo.  2,  Cap'  9.—  Clauses  of  an  Act  to  encourage  the  fm 
provement  of  barren  and  waste  Land,  and  Bogs,  and 
planting  of  Timber  Trees  and  Orchards* 

Barren  ground,  &c.  converted  into  arable  or  meadow,  dis- 
charged from  tithes  for  hemp,  flax,  or  rape,  7  years;  but  not, 
if  they  ever  before  paid  tithes  for  corn,  hay,  &e.  "nor  freiii  th# 
sum  paid  for  tithes  any  one  of  the  preceding  years. 


11  Geo.  2,  Cap.  15. — An  Act  to  repeat  part  of  mi  Act3 
passsd  in  the  Kith  and  ilth  Charles  1,  entitled \  u  Am 
Act  Jar  the  Preservation  of  the  Inheritance  %  Rights  and 
Profits  of  the  Lands  belonging  to  the  Church  and  Persons 
Ecclesiastical  -"  and  also  for  the  more  easy  Recovery  of 
Arrears  of  Rent  due  to  Archbishops  and  Bishops,  upon 
their  Translation, 

Leases  to  be  registered  ;  register's  fees  20s-  On  paying 
said  fee,  lessee  subject  to  no  loss  for  not  registering  counterpart 
of  lease. 

Archbishops  or  Bishops,  when  translated,  may  have  an  action 
©f  debt  for  arrears  of  rent  due  at  such  t;me,  and  may  disira.!^ 
Action  to  be  commenced,  or  distress  taken,  within  two  \cara  alu*y 
translation.  .         ' 


29  Gro.  2,  Cap.  12. — An  Act  to  prevsnt  unlawful  ComhU. 
nations  of  Tenants,  Colliers,  Miners,  and  others,  $c. 

Bonds,  contracts,  t£c.  between  tenants,  to  binder  landlord* 
©r  agems  from  letting  iands  to  [jest  advantage,  or  distraining  for 
rent,  or  between  parishioner.-,  niters,  t:the-farmers,  c&c.  from 
drawing  tithes,  or  setting  or  selling  to  best  advantage,  to  be 
null  and  void. 

J  f  persons  enter  into  such  bond,  covenant,  &c.  or  knowingly 
write  or  send  a  letter  without  a  name,  or  with  a  fictitious  one, 
or  publish  or  set.  up  an  advertisement,  threatening  landloid  or 
agent,  rector,  &c.  or  intending  to  encourage  unlawful  ooaibma- 
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tions  of  tenants  or  parishioners,  terrify  or  obstruct  them  in  the 
purposes  aforesaid  ;  or  destroy  any  carriage  or  the  tackle  there- 
of, designed  to  be  employed  in  drawing  distress  or  tithes  ;  on 
conviction,  on  oath  of  one  witness  before  two  Justices,  and  pro- 
secution in  three  months,  they  shall  forfeit  51.  to  the  poor  and 
informer,  levied  by  warrant  of  distress,  &c.  or,  for  want  of  dis- 
tress, committed  to  the  house  of  correction,  or  to  gaol,  not  ex- 
eeding  three  months. 


J  Geo.  S,  Cap.  ll .—  Clause  of an  Act  for  reviving,  conti- 
nuing, and  amending   several  temporary   Statutes,  and 
Jbr  other  Purposes  therein  mentioned. 

By  this  Ast,  the  Act  passed  in  the  29th  of  Geo.  2,  for  pre- 
venting unlawful  combinations  of  tenants,  colliers,  miners,  and 
others,  &c.  is  made  perpetual. 


$  Geo.  3,  Cap.  16. — Clauses  of  an  Act  Jbr  continuing  and 
amending  several  temporary  Statutes,  and  for  other  Pur- 
poses therein  meuiioned. 

1  Geo.  2,  c  12,    5  Geo.  2,  c.  6,    7  Geo.  3,  c.  7,  so  far  as 

relating  to  Tithes  and  small  Debts,  continued  11  years,  from 
25th  March,  1764,  &c. 


3  Geo.  3,  Cap.  20.~~An  Act  to  amend  and  explain  an  Act 
made  in  tho  $3d  Hen.  8,  entitled,  "  An  Act  for  Tiihes3 
and  for  other  Purposes  therein  mentioned." 

Notice  in  writing  of  the  time  of  setting  out  the  tithes  of  corn, 
hay,  pease  or  beans,  (save  in. gardens)  to  be  given  forty-eight 
hours  before  to  persons  entitled,  or  proctor  or  manager,  or  some 
body  living  in  the  house  in  the  parish  above  the  age  of  sixteen  ; 
such  tithes,  without  fraud  or  delay  set  out  and  delivered,  may  be 
made  in  stacks  or  otherwise  on  the  field,  and  remain  and  be  pre- 
served so  long  as  any  part  of  the  rest  be  undrawn. 

If  person  entitled  is  not  resident  in  the  parish  or  union,  said 
notice  to  be  fixed  on  the  church-door. 

.  In  suit  of  subtraction  of  predial  tithes,  Incumbent  or  impro- 
priator need  only  prove  being  reputed  aud  acting  aa  «ucfe>  unlesp 
his  title  should  be  poHtrovfrtej}.. 
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On  rioh-appcarence  the  fir3t  citation^  and  proof  of  servicS, 
&n<!  another  issued  in  thirty  days,  after  proof  of  service,  the  Judga 
in  ay  'proce?^,  as  if  the  party  excommunicated  ;  but  appearance 
entered  before  the  next  court  day,  or  thirty  days  after/  will  be 
sufficient. 

.Sub-' motion  of  predial  tithes,  when  the  right  controverted,  de- 
te'niYined  summarily,  and  final  sentence*  No  attachment  or  com- 
mittal pursiiarit  thereof.  On  refusal  to  pay,  after  service  of 
monition,  the  sum  decreed,  liberty  to  sue  by  civil  bill,  so  as  not 
above  201.  Copy  of  monition,  under  seal  of  the  Court,  and 
]>roof  of  service  fifteen  days  before,  conclusive  evidence. 

Appeal,  as  heretofore,  but  defendant  may,  in  discharge,  giv% 
in  evidence  any  thing  subsequent  to  the  sentence. 

A  Court  of  Equity  to  defendant,  who  may,  on  notice,  examine 
on  oath  the  plaintiff  or  his  proctor. 

Act  not  to  confirm  right  to  tithes,  to  which  riot  already  entitled, 
Continuance jwo  years,  &c.  from  24th  June,  1764. 


8  Geo.  3,  Cap.  2L—  An  Act  to  continue  and  amend  an  Act 
passed  in  the  3d  of  his  Majesty's  reign,  entitled,  "  All 
Act  to  amend  and  explain  an  Act  made  in  the  33d  of 
Hen.  8,  entitled,  An  Act  for  Tithes  >  and  other  purposes 
therein  mentioned." 

Owner  of  corn,  hay,  pease  or  beans,  (except  in  gardens)  to 
give  in  writing  4&  hours1  notice  of  setting  out  tithes  to  the  person 
entitled,  or  known  proctor,  or  some  one  in  the  house  above  the 
age  of  sixteen,  and  truly  deliver  the  tithes  without  fraud  or  delay. 
Receiver  may  make  in  stacks,  on  the  field  or  otherwise,  to  re- 
main as  long  as  the  rest  be  undrawn. 

On  non-residence  in  the  parish.  48  hours'  notice,  affixed  ta 
the  church-door  from  iG  to  I,  sufficient. 

On  suit  for  subtraction  of  predial  tithes,  sufficient  to  prove 
Incumbent  or  impropriator  by  reputation,  and  acting  as  such, 
unless  the  tithe  be  controverted,  and  pleaded  to. 

Before  citation;  a  petition,  registered  in  the  Ecclesiastic^ 
Court,  inserting  all  predial  tithes  d-.e,  so  as  no  second  suit  he 
ic  nine need  for  the  same  ;  attested  copy  thereof  to  be  served 
With  copy  of  citation,  and  intimation  that  whether  appearande 
or  not,  the  Judge  will  proceed  summarily  on  the  dav  assigned* 
{30  days  at  least  after  citatum  ;  such  intimation  served,  as  Usual,, 
in  three  days  after  date  of  citation  ;  on  return  theredf,  and  proof 
of  service,  on  oath,  endorsed  or  annexed,  the  Judge  may  pro> 
•e«d  summarily:  co?ts  not  exceeding  1 1.  6».  Si- 

s  to 


B14 

Ko  subscription  of  advocate  or  proctor  necessary  to  said  pet:U- 
t\o)i ;  no  exception  for  defect  in  form  ;  either  party  may  appear 
without  proctor  ;  appearance  and  proofs  received,  and  summary 
determination  regarding  only  justice,  not  formality ;  no  fees  to- 
Judge  or  register;  recompense  granted  by  Ordinaries  out  of 
proxies  at  visitation. 

No  attachment  or  committal,  pursuant  to  33  Hen.  8,  12,  sectr 
2,  on  refusal  of  tithes  or  sums  adjudged,  but  on  refusal  to  pay, 
15  days  after  service  of  monition,  proved  on  oath,  may  be  sued 
by  civil  bill,  if  not  above  201.  Copy  of  monilion,  under  seal  of 
the  Court,  and  proof  of  service  15  days,  evidence  of  sum  due  -r 
process  and  costs  as  on  civil  bills.  .,  ■.   :     -    .«. 

Appeal  from  Ecclesiastical  Courts-  as  before. 
Defendant  may  give  in  evidence  subsequent  matter. 
Defendant   may,  on  reasonable  notice,  examine   plaintiff  oe 
proctor  on  oath. 

No  right,  under  this  Act,  to  Incumbent  to  illegal  tithes. 
Quakers  refusing  to  pay  tithes  or  dues,  two  Justices  (except 
the  patron  or  interested  j  shall,  on  complaint,  summon,  and  oil 
a]>pearance,  or  proof  oi  service,  examine  summarily,  ascertain,,- 
and  order  payment,  so  as  not  above  101.  and  on  refusal,  levy, 
"by  distress,  and  sale  by  public  cant  at  the  next  market  town,  or*, 
four  days'  notice  posted  ;  appeal  to  next  Judges  of  Assize.  On-- 
appeal,  no  distress- till  determined. 

No  remedy  for  tithes  to  which  no  title  by  law  or  custom. 
Act,  as  to  Quakers,  continued  for  two  years. 
New  church  of  Coletrain  the  parish' church  of  Aughnalurclier. 
No  proctor  to    act  as  tithe  farmer,  or  take  tithes,  unless  pro- 
prietor or  occupier  of  the  land. 

Act  to  continue  two  years,  &c.  from  24th  June,  1768* 


11  Geo.  S,  Cap.  1* — Clauses  of  an  Act  for  reviving,  cow* 
tinning,  and  amending  several  temporary  Statutes* 

The  7th  Geo.  3,  continued  to.2£th  June,  &c 


1  and  12  Geo.  3,  Cap.  19. — Clause  of  an.  Act  far  reviving 
and  continuing  several  temporary  Statutes  that  have  late- 
ly expired,  and  for  continuing  others  that  are  near- est* 
juring* 

Tho  lib  Geo*  3;  made  perpetual. 
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II  and  12  Geo.  3,  Chap.  21.— Clauses  of  an  Act  to  m~ 

courage  the  reclaiming  of  unprofitable  Bogs, 

Bogs  reclaimed,  to  be  free  from  tithes,  &e.  7  years,  provided 
•uch  beg  be  four  feet  deep,  nor  less  than  ten  acres;  and  above  a 
mie  from  a  city,  &c. 


IS  and  H  Geo.  S,  Cap.  41. Clause  of  an  Act  for  re* 

viving  and  continuing  several  temporary  Statutes,  $?c% 

Act  of  1st  Geo.  2,  as  to  tithes,  made  perpetual. 


15  and  16  Geo.  3,  Cap.  27.— An  Act  to  amend  the  several 
Acts  of  Parliament  made  in  this  Kingdom,  for  the  more 
effectual  preventing  of  Frauds  by  Tenants. 

No  eviction  of  any  lessee,  &c.  claiming  under  lease  of  de- 
mised premises,  by  virtue  of  an  ejectment  for  non-payment  of 
rent,  shall  be.  affected  on  account  of  not  making  demand.  Not 
to  affeut  any  suit  instituted  for  defeating  eviction  of  lease,  on  ac- 
count of  omission  of  demand  ;  but  plaintiff  may  proceed  therein  ; 
question  to  be  determined  according  to  the  true  construction  of 
recited  Acts. 

As  often  as  one  year's  rent  shall  be  due  of  tithes  or  ecclesias- 
tical dues,  and  lessor  hath  right  to  re-enter  premises  for  nou- 
payment,   lessor  may  bring  action  for  recovery  of  such  dues 

In  cases  where  tenant  of  demised  premises  absconds,  affixing 
copy  of  summons  upon  some  part  of  the  premises,  a  sufficient 
service;  and  for  tithes,  &c.  upon  some  conspicuous  part  of  the 
parish,  <fec.  provided,  that  before  service  of  summons  allowed, 
it  shall  appear,  by  affidavit,  that  tenant  hath  absconded,  and 
cannot  be  found.  Notice  to  be  affixed  one  month  before  pro- 
ceedings. 


51  and  22  Geo.  3,  Cap.  3 1. —An  Act  to  enable  tie  Clergy 
to  issue  Process  or  Execution  for  Debts  due  for  Tithes. 
or  Dues  under  Five  Pounds. 

The  19th  and  20;h  Geo.  3,  c  38,  not  to  affect  debts  due  for 
tilbea. 
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SS.Oi?.  S,  Cap.  29. —An  Act  for  the  better  ascertaining 
the  Tithe  of  Hemp. 

Five  shillings  per  acre  to  be  paid  tithe  on  hemp  ;  proviso  as 
to  land  discharged  by  any  modus  decimandi.,  &c. 


$5  Geo.  3,  Cap*  32. — An  Act  to  explain  an  Act  passed  in 
the  7th  of  his  present  Majesty,  entitled*  An  Act  to  ton* 
tinue  and  amend  an  Act  passed  in  the  3d  of  his  Majesty; 
entitled.  An  Act  to  amend  and  explain  an  Act  'made  in 
the  33  d  of  Henry  8,  entitled 9  An  Act  for  Tithes,  and 
for  other  Purjjoses  therein  mentioned. 

1  Proof  of  having  acted  as  Incumbent  oy-i impropriator  previous 
to  the  time  that  tithes  accrued,  sufficient  in  a  suit  for  subtraction 
bf  predial  tithes  ;  from  1st  June,  1795,  title  of  Incumbent,  '#c. 
%\o\  controverted,  unless  the  plea  denying  the  title  of  promovant 
foe  verified  on  oath,  to  be  administered  by  ecclesiastical  Judge. 
To  extend  to  all  persons  suing  for  predial  tithes. 


40  Geo.  3,  Cap*  23x—An  Act  to  quiet  and  bar  all  ( 
of  Tithe  Agistment  for  dry  and  barren  Cattle,  i 

Tithe  agistment  has  not  been  demanded  for  more  than  sixty 
years.  No  such  tithe  shall  be  demanded.  Not  to  exempt  cattle 
where  such  tithe  was  usually  paid  within  ten  years, 


$&.  Geo.  3,  Cap,  48. — An  Act  for  the  better  Regulation  of 
Ecclesiastical  Coiirts  in  Ireland  ;  and  for  the  more  eaty 
Recovery  of  Church  Rates  and  Tithes. 

Excommunication  in  certain  cases  to  be  discontinued. 

Act  not  to  prevent  Ecclesiastical  Courts  from  passing,  in  eery 
tain  cases,  excommunication. 

Punishment  by  imprisonment. 

Justices  empowered  to  determine  Tithe  causes,  where  the 
amount  does  not  exceed  101. 

Suits  to  be  commenced  within  six  years. 

Extends  Irish  Act,  7  Geo.  3,  respecting  Quakers. 
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—Church  rates  and  parish  cesses-  recoverable. .  .        ,     .  '* 
'  Extending  the  amount  of  decrees  on  monitions  by  the~Chatp* 
pm\)  of  the  county  of  Dublin. 
.    Regulations  for  Proctors  and  Clerks. 

Penalties  recoverable,  by  action,    in  his   Majesty's   Court?:  in 
Dublin.     Suit  to  be  commenced  within  three  months. 

Act  to  extend  to  Ireland  only. 


Abridgment  of  the  Tithe  Act,  of  the  8d  Geo.  %* 
c.  125,  to  enable  Persons  in  Ireland  to  grant 
Leases  of  Tithes,  to  bind  their  Successors.    . 

Ecclesiastical  persons,  and  bodies  corporate,  to  demise  an<i 
lease  tithes  to  persons  in  possession  of  lands  out  of  which  sucf* 
tithes  shall  be  issuable. 

Lease  shall  be  made  by  indenture.  The  patron  of  a  benefice 
to  be  a  party  consenting.  Indenture  and  counterpart  shall  be 
signed  and  sealed,  with  description  and  map  of  lands  chargeable 
with  tithes.     Rent  best  annual  value  without  fine. 

Consent  of  the  Ordinary  to  be  indorsed  before  execution,  iq 
all  leases  by  Deans  or  inferior  dignitaries,  or  ecclesiastical 
corporations. 

A  memorial  of  every  such  lease  shall  be  registered  with  the 
registrar  of  the  diocese.  .Fee  for  registry,  £s.  6d.  Fee  for 
inspection  or  copy,  2s.  6d? 

Leases  to  be  free  from  stamp  duty. 

Lease  valid  during  the  whole  term  demised,  against  the  les- 
sors and  their  successors,  &c.  and  against  assignees  of  lessees, 
and  all  future  occupiers.  Such  lease  shall  suspend  the  right  of 
taking  tithes,  or  any  payment  for  tithes,  except  the  rent  re- 
served. 

Where  fine  is  taken,  lease  shall  be  voidr 

Lease  of  tithes  made  to  tenant  for  years,  shall  not  be  valid 
beyond  the  interest  of  the  tenant  or  his  assignee.  Lease  of 
tithes  made  to  tenant  after  declaration  in  ejectment,  shall  be 
determined  by  judgment  against  tenant. 

Rent  shall  be  a  charge  on  the  land,  and  liable  by  the  collector 
©f  grand  jury  cess,  or  other  person  appointed  with  like  remedies 
as  grand  jury  cess. 

Lessors  may  sue  or  distrain  for  rent,  as  in  case  of  land. 

Owner  of  land  the  tithes  of  which  are  leased  to  him,  shall 
let  such  land  tithe-free,  and  the  occupier  paying  the  tithe,  may 
Induct  it  out  of  his  rent  5  but  such  deduction  shall  not  be  a  dis- 


•fiarge  to  prevent  ejectment   for  non-payment,  if  any  part  re* 
mains  unpaid  to  the  landlord,. 

Owner  of  land  having,  agreed  for  lease  of  tithes,  shall  give 
notice  to  occupier,  not  having  more  than  a  seven  years  term, 
or  for  one  life  only,  to  be  a  party  to  such  lease ;  and  on  his 
refusal,  the  owner  being  lessee,  may  recover  the  tithes  against 
inch  occupier. 

Persons  beneficially  interested  on  executing  counterpart  of 
lease,  answerable  for  rent. 

Occupier  not  liable  to  lessor  of  tithes  for  rent  of  tithe  beyond 
♦lie  amount  of  rent  paid  for  land  occupied  by  him  ;  nor  to  leasee 
for  tithes  of  any  land  not  held  by  such  occupier. 

The  possession  of  the  land   by  the  occupier  under  such  lease 
discharged  of  tithes;  or  the  receipt  of  tithes    by  his  landlord, 
hall  be  deemed  the  possession  of  the  tithes  by  the  lessor. 

Lessee  of  tithes  having  a  new  term  -in  the  lands,  may  renew 
the  lease  of  tithes  within  the  last  three  years  previous  to  itff 
determination.  Not  to  authorize  renewals,  except  within  th« 
last  three  years  of  the  term  originally  demised. 

Form  of  lease  of  tithes. 

No  action  for  defeating  any  lease  shall  be  brought  unless  &i$ 
months  shall  be  given? 


Abridgment  of  the  Tithe  Act,  of  the  4tk  Geo.  49 
c.  99,  to  provide  for  the   establishing  of  Com- 
position of  Tithes  in  Ireland,  for  a  limited 
lime. 

THE  Lord  Lieutenant,  on  application  of  Incumbent  or  Ira-* 
proprietor,  or  Sve  Landholders  occupying  201.  a  year  each,  may 
give  orders  that  special  vestries  be  assembled  in  parishes  for  car« 
rymg  this  Act  into  execution.  Notice  of  such  orders  shall  be 
given  to  the  Bishop  of  the  Diocese  and  the  Incumbent. 

In  case  of  absence  of  Incumbent,  his  agent,  or  some  other  fit 
person,  may  be  appointed  by  the  Bishop  to  act  for  such  lncum* 
bent. 

High  Constable,  &c.  shall,  within  21  days  after  being  re* 
quired,  deliver  to  the  Churchwardens  a  list  of  the  names  and 
residence  of  persons  paying  county  rates  in  respect  of  lands  not 
feeing  tithe-free,  to  an  amount  exceeding  20s.  within  the  year 
aext  preceding.  Lists  to  he  made  out  according  to  a  prescribe^ 
form,  apd  the  names  shall  be  arranged  according  to  the  amount 


.of  the  sums  actually  paid  by  such  persona.     Lints  to  be  verified 
on  oath. 

Churchwardens  shall  affix  copy  of  suph  list  of  rate-payers  (or' 
of  the  first  25  names  therein)  on  the  door  of  the  Church,  ckc.  for 
two  gueeessrVe  Sundays. 

■On  appeal  by  persons  charged  with  rates,  and  whose  name* 
are omitted,  &c.  \\\  such  lists  or  returns,-  two  Magistrates  may, 
on  application,  within  ten  days  alter  the  second  -Sunday,  acid 
their  names,  &c.  to  such  lists.  - 

No  persons  to  attend  or  vote  at  vestries,  but  those  whose  names 
are  included  in  such  lists,  and  who  have  paid  or  tendered  their 
rates. 

FenaHy  on  High  Constable,  &c.  neglecting  to  deliver  such 
lists,  and  on  Churchwardens  neglecting  to  affix  copies  on  Church?, 
door,  or  omitting  names  of  persons,  &c>   101. 

On  some  day  not  sooner  than  three  weeks,  nor  later  than  six. 
weeks  after  affixing  list  of  persons  chargeable  to  rates,  a  special 
vestry  shall  be  held,  for  carrying  this  Act  into  execution. 

Seven  vestry-men  may  proceed  in  execution  of  this  Act ;  elect 
a  chairman  ;  votes,  by  persons  charged  to  rates,  not  exceeding: 
}Q  1.  one,  10 1.  to  20  I.  two  votes  :  and  one  for  every  succeeding 
101.  rate,  not  exceeding  six  in-  the  whole.  One  casting  vot® 
to  chairman. 

if  Parishioners  and  Incumbent  at  vestry  agree  in  not  proceed* 
in£,  or  disagree  as  to  proceeding  under  this  Act,  vestry  shall  be 
adjourned  from  time  to  time*  or  sine  die,,  as"  vestry  shall  agree.; 
subject  to  be  re-summoned  at  any  time,  on  application  of  Incum*, 
bent  or  five  occupiers  of  land.  Penalty  on  not  certifying  ad* 
journment,  51. 

If  seven  vestrymen  do  not  attend,  Vestrv  shall  adjourn  sine 
*lie.     Penally  on  not  certifying  adjournment,  *>!.- 

Vestry  duly  assembled,  and  agreeing  with  Incumbent  to  pro-, 
ceed  under  this  Act,  shall  elect  a  commissioner  on  behalf  of  the 
owners  and  occupiers  of  land,  to  treat  vyith  a  commissioner  to  be' 
named  by  the  Incumbeut.  Notification  of  such  election  to  be 
given  to  the  Bishop  of  the  Diocese,  and  the  chief  Secretary,. 
v»ithin  seven  day*. 

incumbent  snail  also  within  seven  days  appoint  a  commissioner^ 
and  give  no! ice,  within  seven  days  after,  to  the  Bishops  and 
Churchwardens  ;  the  Bishop  may  approve  or  disapprove  of  such 
commissioner;  if  not  disapproved  within  six  weeks,  to  beheld 
approved  ;  if  one  be  disapproved  of,  a  second  may  be  appointed, 
by  the  Incumbent  within  seven  days  ;  and  if  he  be  disapproved 
of,  a  commissioner  -shall  be  appointed  by  the  Archbishop.  Where 
Impropriator,  &o.  is  solely  entitled  to  tithes,  the  JSishop  shall 
iol  dksvixU     Application  and  mandamus  to  Archbishop  to  an- 
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- 


Joint.  Commissioners  io  be  sworn.  Qualification  of  commit 
«ioners,  1001.  a  year,  freehold,  &c.  or  personal, estate  of  1000  I; 
To  qualify,  on  oath., ,  Penalty   for  acting  without  taking  oaths,- 


I 
Appointment  of  Commissioners,  in  case  of  death,  «&c.  by  the 
Parish,  in, special  vestry  of  seven  persons,  on  fourteen  days'  no- 
tice. 

Commissioners  empowered  to  agree  in  nXing  amount  or  suns 
to  be  paid  hs  a  composition  for  all  tithes,  after  due  inquiry  from- 
the  Incumbent  of  the  parish  and  the  occupiers  of  land,  on  the 
Average  annual  amount  paid,  or  agreed  or  adjudged  to  be  paid 
during  seven  years  preceding  the  1st  Nov.  1821  ;  such  compo- 
sition not  to  be  lower  than  such  average,  nor  to  exceed  it  more" 
than  one-fifth.  Commissioners  are  empowered  to  examine  per- 
-  sohs  on  oath. 

If  Commissioners  cannot  agree,  they  shall  appoint  an  umpire* 
lind   ffive  notice  to  the  Chief  Secretary,  Bishop,  Incumbent^ 
1  ltne  owners,  and  three  ol  the  Vestry. 

Umpires  empowered  to  ascertain  the  amount  of  the  compost 
lion:  -  ':;'' 

If  Commissioners  do  not  agree,  or  appoint  an  umpire  within 

four  months,  they  shall  certify  to  the  Lord  Lieutenant ;  and  the 

Lord  Lieutenant  in  Council  may  refer  the  case  to  re-considera- 

'fion  of  commissioners,  and  on  failure  of  their  then  agreeing,    or 

^appointing  an    umpire  wifhin  orie  month,  the  Lord  Lieutenant 

*  shall  appoint  £n  umpire,  -who  shall  be  sworn. 

Commissioners  may  cause  a  .survey  and  valuation  to  be  made 
"flf  lands  and  tithes  in  the  parish,  and  within  seven  day sr give  no- 
tice of  its  being  deposited,  and  may,  after  twenty-one  days,  hear 
''objections  thereto,  and  amend  the  same. 

Old  surveys  may  -he  iised,  if  the  Qnin&sioriersy  &c.   think 
proper.  # 

■■Commissioners,  ezp  empowered  to  enter  lands  and  grounds., 
When  any  general  suvey  of  Ireland' shall  be  made,  no  parti- 
-«  "^ular  survey-  shall'  be-  made  of  any  parish'. 

Two  commissioners,  or  umpire,  shall  make  and  sign  certificate 
W amount -of  composition,  subjoining  the  then  price  of  wheat  or 
cats,  (according  to  the  prevalent  growth  of  the  county)  on  .ave- 
rage of  seven  years,  and  transmit  Such  certificate  to  the  Bishop, 
.  Sic.  to  be  recorded  in  the  registry  of  the  diocese,  and  also  send 
copies  to  the  Incumbent  and  Tithe  owners,,' 

Whm-Q  Composition i;  exceeds  the -seven  years  average,  Com- 
tfiissieners  shall  state  their  reasons*  for  such  increase  on  the  cej;ti- 
,  ficare  of  composition. 

>    Wlierftlneumbeni,  Irnpropriafor.  tfec    shall  agree  to  receive 
&  is&xzi  iima,  ifaat  Urn  dim  &$  "kWfk&i  of  the  amount  paj&^f 
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sfcveit  preceding  years;  as  a  composition  for  all  tithes,  and  stfch 
agreement  shall  be  assented  to  by  the  Vestry,  such  agreement 
shall  bind  the  Commissioners,  and  such  sum  shall  be  inserted  iit 
the  certificate  of  composition* 

Vestry  or  Incumbent  may  appeal  to  the  Lord  Jjieutenant  iii 
Council  against  the  certificate* 

Loid  Lieutenant  and  Council  may  hear  appeal*  and  modify 
composition* 

Lord  Lieutenant  and  Council  may  refer  to  the  next  going 
Judge  of  Assize. 

Certificate  shall  be  conclusive  evidence  of  composition,  and 
shall  not  be  invalidated  by  informality  in  any  previous  proceed- 
ings* Such  composition  shall  commence  from  1st  November  en- 
suing, and  shall  continue  for  21  years  ffonj  such  1st  November, 
and  shall  suspend  the  right  of  taking  tithe*,  or  any  payment  for 
tithes,  other  than  such  composition,  for  such  %\  years,  subject  to 
variation  in  priee  of  Wheat  or  oats  every  three  years.  Composi- 
tion liable  to  same  charge  as  tithes.  Rent  of  tithes  shall  be  oairf 
in  lieu  of  composition* 

Tithes  due  before  composition  made,  recoverable  at  law. 
,    Act  not  to  affect  that  of  3  Geo*  4,  c.  125,  for  leasing  tithes. 

Amount  of  composition  shall  be  assessed  and  applotted  by  com* 
missioners  on  all  land  not  tithe- free,  payable  by  the  occupiers.^ 
lSuch  assessment  to  be  entered  in  a  book,  and  signed  by  the  conV 
missioners. 

No  land  shall  be  exempted  from  assessment  solely  in  respect 
©f  barren  cattle  agisted,  nor  in  respect  of  any  depending  claim 
of  exemption  from  tithe.  Where  lands  assessed  to  composition 
shall  be  afterward*  declared  exempted,  the  occupier  charged 
therewith  shall  be  repaid. 

Copies  of  assessment  shall  be  delivered  by  the  Commissioners 
to  the  Incumbent  and  Other  persons  entitled  to  the  composition; 
to  be  levied  by  half-yearly  payments  after  the  Jst  of  May  and 
1st  of  November  in  each  year. 

Apportionment  pf  half-yearly  composition  on  the  death  of  In- 
cumbent, between  ist  November  and  1st  Bay,  or  between  1st 
May  and  1st  November. 

Original  assessment  shall  be  evidence  of  sums  payable*  Com* 
position  shall  be  a  preferable  charge  on  the  land  (not  exceeding 
one  year's  amount,)  and  leviable  by  the  collectors  of  the  Incum- 
bent, and  other  parties  entitled,  and  recoverable  as  rent.  On 
execution  of  distress  on  land  subject  to  composition,  one  ye.&r's, 
arrears  thereof  shall  be  paid  in  preference  to  all  other  demand*. 

Parties  aggrieved  by  assessment  or  applotmeM  way  appeal  to 
^-B&rttjr  £§ «?«/<**,  vrbo  nay  amend  the  -uuic 
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LS  ©n"  failure  ©f  assessment  by  Commissioners,  the  compositieii 
Shall  be  levied  according  to  the  parish  cess. 

Ownersof  land  in  any  parish  for  the  tithes  of  whmh  compo- 
sition is  made  under  this  Act,  shall  let  such  land  tithe-free,  and 
the  occupier  paying  the  composition  may  deduct  it  from  his  rent, 
Deductions  on  account  of  tithes  shall  not  be  a  discharge  to  prevent 
ejectments  for  non-payment,  if  any  part  remains  unpaid,  to  the 
landlord, 

Provisions  of  Irish  Act  1  Geo.  %\  Cr  12.  and  of  7  Geo.  3, 
fe.  21*  i.  Tlj  for  recovery  of  tithes,  as  extended  by  54  G.  3, 
c»  68,  >\  6,  shall  be  applied  for  recovery  from  Quakers  of  com- 
position fqr  tithes,  under  this  Act. 

Betweeu  the  J  §t  May  and  1st  Oct.  in  the  third  year  after  1st 
Nov.  from  which  composition  shall  have  commenced,  (and  so  in 
every  subsequent  third  year)  the  Incumbent,  or  tithe  owner,  or? 
three  landholders  charged  with  31*  a  year  to  composition  money, 
(on  notice  given  on  two  Sundays,  the  last  being  eight  days  pre- 
vious to  sessions)  may  apply  to  Quarter  Sessions  to  alter  amount 
of  composition  for  ensuing  three  years,  in  proportion  to  average 
price  of  wheat  or  oats  for  three  years  preceding.  If  price  of 
wheat  or  oats  (according  to  prevalent  growth  in  the  county)  in 
preceding  three  years,  varies  by  one-tenth  from  price  stated  in 
certificate  of  composition,  composition  shall  be  increased  or  di- 
minished by  the  Sessions  for  the  next  three  years,  from  the  1st  of 
November  ;  and  so  from  three  years  to  three  years. 

Alter  twenty-erne  years*  when  the  composition  shall  cease,  all 
right  to  tithes  shall  revive. 

This  Act  to  extend  to  all  persons  and  corporations  entitled  to 
tithes,  and  their  agents  and  stewards:  Churchwardens,  or  per- 
sons appointed  to  act  as  sneff^  " 

Proceedings  under  this  Act  in  united  benefices  shall  be  carfied 
on  in  the  several  parishes  of  such  union. 

Where  benefice  is  sequestered,  the  Incumbent  shall  not  act 
without  tonsent  ot  the  sequestrator. 

During  vacancies  of  Benefices,  Lord  Lieutenant,  with  con- 
sent of  patron  and  Bishop,  may  order  vestry  to  be  assembled; 
and  may  appoint  a  person  to  act  for  Incumbent,  in  execution  of 
this  Act. 

The  possession  of  the  land  by  occupier  discharged  of  tithes; 
and  the  payment  and  receipt  of  the  composition  by  the  Incum- 
bent, <£c.  shall  be  deemed  the  possession,  and  payment  of  th« 
litheg. 

Lord  Lieutenant  may  order  advance  of  money  for  carrying 
this  Act  into  execution  in  any  parish,  not  exceeding  3001.  to  be 
repaid  by  assessment,  in  addition  to  tithe  composition,  by  iasta> 
ments  of  one-fifth'  in  successive  years/ 


Herauaeration  to- ConMnissioners  and  .Umpire.    Payment  of 
advances  to  Commissioners  qr  Incumbents j^,^^^    . 

Penalties  may  be  reovered,  in  a  summary  way,  before  one 
Jnstiee  of  .-Peace?     Half  to  informer  and  half -to.  the  poor. 

Persons  aggrieved  by  conviction  or  assessment  under  this  Act, 
may  appeal  to  Quarter  Sessions ;  giving  ten  days' notice  and 
security,  with  two  sureties,  within  seven  days.  . Costs',  of  appeal 
recoverable  by  distress.  Penalty,  two  months'  imprisonment, 
,3  Commissioners  and  Umpire  authorized  to  examine  witnesses 
on  oath  or  affirmation.     Penalty  of  perjury  on  false  oath. 

Proceedings  not  to  be  quashed  for  want  of  form.. 

Limitation  of  actions,  &c.   three  months;  thirty  days'  notice. 
Venue  laid  in  county,  &c.  where  such  cause  of  action  shall  have 
.arisen,  and  not  elsewhere.     Defendant  may  plead  general  issue* 
.  li  judgment  against  plaintiff,  defendant  shall  have  double  costs. 

Act  may  be  amended  this  session 
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IViTHOtr   COMMENT, 

The  Resolution!  of  the  Six  Clerks  i 
It  is  this  Day  agreed  upon,  by  the  Six  Clerks 
of  the  Court  of  Chancery,  that  they  will  not  in 
future  take  any  Proceedings  in  auy  Cause  or 
Matter,  until  the  Costs  due  to  them,  to  and  for 
the  first  of  November  instant,  in  such  Cansp  or 
Matter,  shall  be  first  discharged. 
Dublin,  7th  Nov.  1823. 

JONES  STEVELLY. 
MICHAEL  MILLS. 
FRANCIS  DYVYER. 
JOHN  BRENAN. 
HENBY  GEORGE  HEARD. 
RICHARD  HtD«O.Y, 
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ACCOUNT. 
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In  some  cases  the  Court  of  Chancery  will  not  carry  the 

account  farther  than  the  time  of  filing  the  bill,  or  com- 
nencing  the  suit.     393. 
Where  a  plea  of  the  statute  of  limitations  will  not  be 

overruled.     393. 
In  a  bill  for  mesne  rates,  the  Court  of  Chancery  will 
not  Overrule  the  plea  of  the  statute  of  limitations  in 
favour  of  a  minor,  when  the  defendant  had  entered 
on  the  minor's  estate  with  colour  of  title.    393. 
ACTION,  joint. 

Quaere,  can  a  joint  action  be  brought  against  four,  on 
the  statute  of  35  George  3,  inflicting  a  penalty  of 
£500,  for  bribing  a  voter ;  and,  if  so,  quaere  how  the 
judgment  should  be  entered.     435* 
A  joint  action  may  be  brought  for  keeping  a  greyhound, 
on  the  statute  which  gives  a  penalty  against  those  who 
keep  greyhounds.     43£.  ...... 

ADMINISTRATION. 

Administration  may  be  called  into  question  at  any  time 
in  the  Prerogative  Court,  on  stating  it  had  been 
granted  by  a  suppression  of  truth,  and  a  suggestion 
of  falsehood.  391. 
Letters  of  administration  granted  to  the  widow,  unre- 
pealed, are  not  conclusive  evdence,  in  the  Court  of 
Chancery,  of  the  marriage  of  the  widow.  The  Court 
directed  an  issue  to  try  the;  validity  of  the  marriage. 
391. 
ADMINISTRATOR  de  bonis  non.. 

If  an  administrator  dies  before  he  has  completed  a  sale 
agreed  on,  the  administrator  de  bonis  non  shall  bs 
compelled  to  a  specific  performance.     403. 
AFFIDAVIT. 

Quaere,  is  the  judgment  in  ejectment  for  non-payment  of 
rent  irregular,  if  there  be  no  attorney's  name  to  any 
of  the  affidavits.  410. 
The  attorney  is  allowed  2s.  6d.  for  affixing  his  name  to 
the  affidavit  to  an  ejectment  for  non-payment  of  rent. 
410. 

*  a 
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AFFIDAVIT. 

An  affidavit  to  hold  to  bail  may  be  made  before  the 
attorney  of  the  plaintiff,  if  a  commissioner.  Qusere, 
can  any  other  affidavit.     415. 

No  affidavit  can  be  read  unless  the  place  be  stated  where 
it  was  sworn.     391. 

An  affidavit  to  change  the  venue,  must  state  that  the 
cause  of  action,  if  any,  arose  in  the  county  into  which 
it  is  sought  to  be  changed,  and  no  where  else.     391. 

Referring  to  an  annuity  in  an  affidavit,  without  stating 
its  date,  is  not  a  sufficient  specification  of  it.     394. 

A  general  rule  to  discharge  notices,  would  embrace  one 
depending  on  an  affidavit  refused  for  prolixity.     396. 

Affidavit  before  an  authorized  magistrate,  abroad,  on 
proof,  by  affidavit,  of  his  handwriting,  will  be  read 
here.     402. 

Issue  on  assets,  the  jury  found  a  schedule  of  assetg 
which  appeared  wrong,  some  of  the  articles  not 
having  been  paid,  the  plaintiff  offered  that  the  defen- 
dant, the  adminisirator,  should  make  an  affidavit  of 
articles  he  ought  not  to  be  charged  with  ;  but  the 
Court  would  not  suffer  this  examination,  oh  oath  of 
the  defendant,  in  a  court  of  law.  405. 
AGENT. 

If  an  agent  or  clerk  pays  money  wrongfully,  he  may 
maintain  an  action  for  it  against  the  payee  ;  but  not 
after  he  has  paid  over  to,  or  accounted  for  it  with 
the  principal.  After  such  payment,  or  account,  the 
principal  only  can  maintain  the  action;  and  if  the 
clerk  brings  the  action,  he  will  be  nonsuited.  617. 
AGREEMENT. 

Agreement  to  make  a  lease  for  lives  renewable  for 
ever,  lessee  dies,  leaving  his  son  a  minor ;  an  eject- 
ment brought  for  nonpayment  of  rent,  by  the  head- 
landlord,  and  the  habere  executed.  The  landlord 
makes  leases  thereof  to  others.  The  son  comes  of 
age;  and,  some  years  after,  files  the  present  bill  for  an 
execution  of  the  agreement,  and  moves  for  a  receiver. 
The  Court  were  of  opinion  that  the  plaintiff  had  an 
equitable  right,  as  the  lease  was  not  avoided,  there 
being  in  the  then  Ejectment  act,  a  saving  of  the 
rights  of  minors;  and  they  granted  the  receiver.    625. 

Note.  The  law  is  now  altered^  and  there  is  ao  saving  of 
minor's  rights.    625. 
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AMENDMENT. 

Court  granted  a  conditional  order  to  amend  a  declara- 
tion in  ejectment,  by  laying  the  demise  subsequent  to 
an  entry  made  to  avoid  a  fine,  where  the  defendant 
was  abroad,  and  could  not  be  served,  and  which,  no 
cause  being  shewn,  was  made  absolute.     646, 

Postea  amended  by  entering  a  general  verdict  in  slander 
on  the  third  count  only.     405. 

Indictment  under  27  George  3.  chap.  46.  That  Henry 
Brady,  and  William,  a  market  juror,  in  the  execution 
of  his  office,  did  interrupt,  &c.  abusing  him;  the 
Court  of  King's  Bench  would  not  amend  this  indict- 
ment by  striking  out  the  word  and,  interposed  be- 
tween Henry  Brady  and  William,  which  would  make 
it,  that  Henry  Brady,  William,  a  sworn  juror,  &c. 
did  interrupt,  &c.  as  would  be  to  make  it  a  new  in- 
dictment.    534. 

-The  Court  of  Common  Pleas  refused  a  motion  to  amend 
a  common  recovery,  by  inserting  a  denomination 
which  was  intended  under  the  general  denomination  of 
the  Deed  to  lead  the  Uses,  though  not  particularly 
named.     552. 

They  would  have  amended  it,  had  the  denomination 
been  particularly  mentioned  or  named  in  the   deed, 
leading  the  uses.     552. 
ANNUITY. 

Referring  to  an  annuity  in  an  affidavit,  without  stating 
its  date,  is  not  a  sufficient  specification.     394. 

Quaere,  Can  the  trustee  of  a  trust  term  to  secure  an 
annuity,  bring  an  ejectment,  without  having  obtained 
a  judgment.     394. 
APPEAL. 

On  an  appeal  from  a  Court  below,  the  whole  evidence 
comes  before  the  Court  appealed  to.     But,  on  a  cer- 
tiorari only,  that  which  is  returned.     726. 
ARREST. 

An  arrest,  made  under  a  capias  ad  respondum,  on  a 
judgment,  without  reviving  the  judgment,  is  good.  431 

and  the  affidavit  of  the  administrator  of  the  conusee  of 
the  jndgment,  that  the  sum  was  due,  is  sufficient.  431 

If  the  defendant  swears  that  the  arrest  was  made  on 
Sunday  night,  before  twelve  o'clock,  and  the  bailiffs 
swear  it  was  made  on  Monday  morning,  after  the 
clock  struck  twelve,  the  Court  will  not  discharge  the 
defendant ;  as  it  will  not  try  the  legality  of  this  wrest, 
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ARREST. 

upon  affidavits.     They  will  leave  the  defendant  to  his 
indictment  for  perjury,  or  to  bring  his  aetion  for  false 
imprisonment.     431. 
ARREST  of  Judgment. 

JEx-offioio  informations  for  sending  a  challenge ;  trial, 
verdict,  guilty.  Motion,  in  arrest,  that  there  are 
two  defendants  in  the  information ;  that  there  are 
several  counts  in  the  information  applying  to  each  de- 
fendant, and  several  pleas  of  Not  guilty,  and  the 
award  of  the  venire  is  several ;  yet  the  venire  is  joint. 
No  judgment  given  by  the  Court,  the  prosecutor  dying. 
It  was  further  moved  in  arrest,  that  the  process  was 
discontinued,  by  the  second  venire  being  dated  two 
days  before  the  return  of  the  first.  665. 
ASSAULT. 

In  assault,  where  the  damages  are  40s.  the  verdict  will 
not  carry  costs,  unless  the  Judge  certifies  that  the 
assault  was  sufficiently  proved,  and  was  wilful  and 
malicious.     731. 

This  certificate  must  be  applied  for  in  court,  and  the 
Judge  may  take  fime  to  consider  of  it.     731. 

If  it  be  granted  after,  without  being  mentioned  in  court 
at  the  trial,  the  Court  will,  on  motion,  set  it  aside. 
731. 
ASSIGNEES. 

Cases  cited  where  covenants  extend  to  assignees,  though 
not  named.     434. 
ASSIGNMENT. 

Officer's  half  or  full  pay  cannot  be  assigned.     403. 

Quaere,  Can  a  voluntary  pension  be  assigned  ?     403. 
ASSUMPSIT. 

Quaere,  will  assumpsit  lie,  for  money  laid  out  and  ex- 
pended by  plaintiff  for  defendant's  use,  to  recover  a 
moiety  of  a  sum  levied  of  the  plaintiff  by  the  obligee 
of  a  joint  and  several  bond  executed  by  the  plaintiff 
and  defendant,  as  securities.     406* 

Assumpsit  for  money  had  and  received  to  the  plaintiff's 
use,  will  lie  against  the  defendant,  to  whom  the  plain- 
tiff paid  a  fine  ordered  by  a  court  martial,  as  a  court 
martial  had  no  power  to  inflict  a  fine-     462. 
ATTACHMENT. 

The  Court  of  King's  Bench  will  attach  a  Sheriff,  if  he 
misconducts  himself  in  replevin.     361. 

The  Court  of  Kjng's  Bench  refused  to  attach  the  Sheriff 
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for  issuing  a  replevin  of  a  ship,  to  try  the  right  of 
property  thereon,  as  property  had  been  for  ages  tried 
in  lhat  form  of  action.     363. 

An  attachment  granted  against  a  magistrate  for  not 
making  a  return  to  a  certiorari.     407* 

An  attachment  granted  against  a  magistrate,  for  writing 
to  the  prosecutor  in  an  attachment  cause,  that  he 
would  drop  ail  proceedings  had  against  him  in  the 
Court  of  King's  Bench,  provided  the  prosecutor  of  the 
attachment  would  suffer  certain  persons,  found  guilty 
of  a  transportable  offence*  to  remain  unmolested  ia 
the  country.     407. 

The  Court  refused  to  attach  an  attorney,  for  making  use 
of  another  attorney's  name  without  his  leave,  in  a 
judgment  in  ejectment  for  non-payment,  after  a  year 
had  elapsed  from  the  execution  of  the  habere.     410. 

An  attachment  for  non-payment  of  costs,  on  a  personal 
demand,  must  be  moved  for  in  open  court.     415. 

Attachment  granted,  on  motion,  for  not  complying  with 
a  writ  of  replevin.     416. 

Attachment  granted  by  the  Court  against  a  purchaser, 
under  a  sale,  who  did  not  make  the  deposit.     429. 

If  all  the  matters  in  an  affidavit  on  which  a  motion  for  aa 
attachment  is  founded,  be  answered,  the  attachment 
must  be  refused.  The  only  remedy  is  to  indict  the 
party  for  perjury  ;  and  to  enable  that  to  be  done,  the 
Court  will,  at  the  request  of  the  party  applying  for  the 
attachment,  order  his  affidavit  to  be  taken  off  the  file, 
and  committed  to  the  Clerk  of  the  Crown.     430,  431. 

If  the  Seneschal  of  an  inferior  Court,  on  application  for 
an  attachment  against  him  for  misconduct,  from  im- 
proper motives,  answers  all  the  matters  in  the  charging 
affidavits,  as  to  corrupt  conduct,  the  Court  will  not 
attach  for  the  misconduct,  without  something  corrupt, 
&c.     430,  431. 

If  the  Court  are  of  opinion  that  the  party  rescuing  goods, 
which  were  seized  under  execution,  though  the  Sheriff 
refused  to  show  the  authority  for  the  seizure,  they  will 
attach  him.     432,   433. 

Cause  instituted  against  two  in  the  corporation  Court  of 
Feathard,  is,  on  the  day  of  hearing,  put  off  till  the 
next  Term  or  Court-day.  The  judgment  to  be  of  the 
preceding  Term  or  Court-day.  On  that  day,  when 
the  cause  was  callcd?  a  certiorari  was  served  on  the 
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Judge,  to  remove  a  cause,   wherein  the  plaintiff  and 
one  only  of  the  defendants  was  named  defendant.  The 
Judge  below  ruled  that  this  did  not  remove  the  cause, 
where  there   were  two  defendants  proceeded,    and 
judgment  was  entered  as  of  the  preceding  Term,    or 
Court-day,  and  execution  was  sued  out  against  the  bail. 
On  shewing  cause  against  an  attachment  for  disobey- 
ing the  certiorari,  by  the  Judge  and  Plaintiff,    1st, 
That  there  was  no  such  cause  to  be  removed  as  that 
mentioned  in  the  certiorari,  where  there  was  but  one 
4efendant.    2dly,  That  the  judgment  being  by  consent, 
at  a  prior  Term,    or  Court-day,  was  not  removed  by 
the  certiorari  issued  out  after.     The  Court  allowed  the 
cause  shewn  by  the  Judge,  but  without  costs,  and 
granted  the  attachment  against  the  plaintiff,  and  or* 
dered  the  money  to  be  forthwith  lodged  in  court.  529. 
(Court  of  King's  Bench  will  attach  for  re-arresting  one 
for  the  same  cause  from  which  he  was  discharged  by 
the  Court  from  confinement.     But,   if  the  re-arrest  is 
through  mistake,    and  not  out  of  design,  and  if  he 
sets  him  at  liberty  upon  hearing  of  his  having  been 
fjischarged  by  the  Court,  the   Court  will  discharge 
him  from  the  attachment.     550. 
The  Court  of  King's  Bench  will  attach  one  served  with 
-  an  habeas  corpus  to  bring  up  the  body  of  a  person, 

if  he  sends  him  abroad.     550. 
The  Court  will  attach  an  attorney  for  defrauding  his 
client,  and  endeavouring  to  impose  upon  the  Court, 
by  an  equivocal  affidavit.     £50. 
If  magistrates  dp  not  obey  a  certiorari,  by  returning 

the  conviction,  they  will  be  attached.    563. 
The  Court  will  attach  an  officer  for  not  making  a  return 
to  a  habeas  corpus;  and  it  is  no  cause  for  him  to 
swear  he  did  not  knqw  what  it  was*     586. 
Court  will  not  pronounce  judgment  on  affidavits  on  at- 
tachment, it  must  be  on  personal  interrogatories.   586. 
An  attorney  was  attached  for  fraudulently  helping  and 
assisting   an  insolvent  to  be   discharged   under  the 
Insolvent  act ;  they  made  him  pay  the  whole   debt, 
and  he  was  struck  off  the  roil.    But  the  Court  would 
not  do  this  on  affidavits,  but  on  personal  examination. 
586> 
The  Court  delayed  pronouncing  judgment  on  an  attach- 
ment, in  order  to  give  time  to  the  (Jefefldant  to  com- 
pound with  the  prosecutor.    586* 
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Habeas  Corpus  served  on  a  jailer  ;  he  refused  the  writs 
but  it  was  shortly  after  accepted  by  the  under-jailer. 
There  was  no  return  to  this  writ;  the  jail  had  been 
divided  into  two  parts ;  one  in  the  custody  of  the 
jailer,  the  other  in  the  custody  of  the  military,  and 
the  prisoner  was  under  the  military  custody.  The 
Court  did  not  think  this  a  sufficient  excuse  for  not 
returning  the  writ,  and  attached  the  jailer.  But,  as 
it  appeared  he  acted  from  mistake,  they  discharged 
him.     596. 

Prisoner  was  convicted,  before  two  magistrates,  of  trea- 
sonable practices,  and  sentenced  to  seven  years 
transportation ;  he  was  confined  in  the  depot ;  a  ha- 
beas corpus  was  served  on  the  jailer,  and  on  the  next 
day  after  the  service,  Major  Uniacke,  the  Brigade 
Major  of  Sir  James  Duff,  sent  off  the  men  to  New 
Geneva,  by  order  of  Sir  James  Duff,  his  command- 
ing officer.  The  Court  refused  to  attach  Major 
Uniacke,  for  sending  off  the  men  to  Geneva,  after  the 
service,  because  he  acted  by  the  orders  of  Sir  James 
Duff.  Major  Uniacke  the  next  day  sent  for  the 
men  s  back  ;  he  did  not  obey  the  writ ;  but  the  men 
were  tried  at  the  petty  sessions,  under  the  Insurrec- 
tion Act,  for  treasonable  practices,  in  swearing  that 
they  would  murder  all  Protestants,  Palatines,  and 
stags,  and  that  they  would  join  the  French  on  their 
landing*  The  prisoners  were  allowed  no  time  for 
their  defence;  they  were  sentenced  to  seven  years 
transportation;  they  appealed,  and  offered  bail,  pur- 
suant to  the  act,  yet  Were  they  detained  till  dis- 
charged by  the  Judges  of  Assize,  A  certiorari  was 
moved  for  to  remove  the  convictions,  charging  that 
a  conspiracy  had  been  formed  by  the  magistrates,  of 
which  Major  Uniacke  was  one,  to  convict  them ;  and 
also  charged  that  they  conspired  to  evade  the  writ ; 
and  that  the  Sessions  had  no  power  to  try  such  an 
offence.  The  certiorari  issued,  and  the  convictions 
were  quashed.  The  Court  attached  the  magistrates, 
because  they  thought  they  had  no  power  to  try  such 
a  charge,  and  if  they  had,  they  had  abused  it;  and 
that  Major  Uniacke  had  conspired  to  deprive  this 
man  of  his  liberty.  Major  Uniacke  swore,  in  mitiga- 
tion of  punishment,  that  it  never  was  his  intent  to 
incur  a  contempt  of  the  Court;  that  he  tad  acted 
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through  the  whole  business  under  legal  ad  vie*,  and 
undertook  to  pay  the  prosecutor  his  costs  out  of 
pocket,  and  the  tipstaff  his  fees.  The  Court,  in 
consideration  thereof,  pronounced  no  judgment  or 
sentence,  observing,  that  if  they  did  pronounce  a 
sentence,  and  fined  and  imprisoned  him,  he  might  be 
pardoned,  and  the  prosecutor  would  have  to  bear  all 
his  expences.     596. 

The  Court  of  King's  Bench  will  not  attach  a  grand, 
juror  for  any  thing  done  by  him  as  a  grand  juror. 
But  they  will  attach  one  who  had  been  a  grand  juror 
for  acting  as  such  after  they  had  been  dismissed. 
603. , 

An  attachment   will   not  be  granted  for  non-payment 
of  a  taxed  bill  of  costs,  except  there  be  a  personal 
y  demand.     608.  ^ 

Court  of  King's  Bench  will  attach  a  deputy  sovereign 
of  a  corporate  town,  for  refusing  to  issue  process  to 
arrest  a  ship  for  money  laid  out  for  its  use,  if  he  ha* 
jurisdiction.     610. 

The  Court  of  King's  Bench  attached  the  Seneschal  of 

Newry,  for  the  abuse  of  his  authority,  as  Seneschal, 

en  issuing  a  distringas,  and  keeping  the  goods  of  the 

I         applicants,  till  they  had  given  bail  to  the  amount  of 

his  jurisdiction,  without  any  affidavit'  to  warrant  it, 

:  -i  612- 

The  Court  of  King's  Bench  attached  a  Seneschal,  for  dis- 
obeying a  writ  of  false  judgment,  sued  out  of  Chan- 
cery, and  which  they  were  of  opinion  was  a  supersedeas 
of  the  execution,  though  no  bail'had  been  put  in  ;  the 
statute  19th  and  20th  Geo.  III.  requiring  bail  on 
error,  extending  only  to  suits  which  were  under  10k 
614. 

The  Court  discharged  General  Johnson  from  the  attach- 
ment in  this  case,  he  having  paid  the  prosecutor  his 
costs,  and  producing  the  prosecutor's  consent  to  his 
discharge.     637. 

Attachment  may  be  moved  against  the  officers  of  the 
Court  at  any  time  during  Term.     640. 

Attachment  against  a  sub  sheriff,  for  not  complying  with 
a  writ  of  assistance.     640. 

The  Court  of  King's  Bench  will  attach  one  for  insulting 
ja,  witness  for  the  Crown,  or  who  had  made  an  affida?ii 
oa  an  information  filed  ex  officio,    665. 
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A  Sheriff  was   attached,  on   striking  an  officer  of  the 
Court;  the  Tipstaff.    '670. 

It  is  the  duty  of  the  Tips'aff  to  keep  a  person  attached  in 
custody,  and  his  letting  hi  a  out  on  a  bail-bond  is  a 
mere  matter  of  favour.     670. 

Application  to  restrain  the  Tipstaff  from  taking  out  exe- 
cution on  the  bail-bond  for  his  fees.  The  matter  was 
compromised.  The  Tipstaff  brought  a  custodiam,  in 
the  Exchequer,  on  bail  bonds  given  on  an  attachment, 
and  he  extended  the  lands  of  the  conusee  ;  the  conusee 
filed  a  bill  for  an  injunction,  which  has  not  as  yet  been 
decided.     670, 

The  Court  will  attach  a  person  for  not  answering  an 

.  affidavit,  pursuant  to  a  rule  or  order  of  the  Court,  on 
an  affidavit  of  service  of  the  rule,  and  a  certificate  of 
no  affidavit  being  filed  in  answer.     723. 

The  Court  of  Exchequer  vacated  a  rule,  ordering 
Bloomfield,  an  attorney,  to  answer  a  petition,  duly 
verified  by  affidavit,  charging  him  with  misconduct, 
on  the  motion  of  Bloomfield,  but  without  costs.     723. 

Chief  Baron  O1  Grady  held  that  the  Court  could  not  force 
the  party  to  answer,  on  oath,  against  her  wTill ;  and 
cited  a  case  in  Strange  to  that  effect.     723. 

Court  of  King's  Bench  will  not  grant  an  attachment 
against  a  magistrate,  for  maliciously  convicting  one 
of  offending  against  the  game  laws,  fining  him,  and 
levying  it ;  but  will  an  information.     726. 

Feme  covert  living  separate  from  her  husband,  being 
served  by  him  with  a  habeas  corpus  to  produce  their 
son,  absconds  with  him,  with  the  concurrence  of  her 
attorney  ;  the  Court  attached  her,  and  ordered  the 
attorney  to  answer  the  matters  in  the  affidavit.     730. 

Person  attached  in  assaulting  and  abusing  one  serving 
an  ejectment.     730. 

The  tipstaff  arrested  a  person,  and  took  a  bail  bond 
from  the  person  attached ;  he  was  orderefl.to  return 
the  attachment,  and  bring  in  the  body.  The  tipstaff 
offered  in  court  to  take  out  execution,  to  pay  the  plain- 
tiff the  debt,  and  his  own  fees,  which  the  Court  ap- 
proved of.     728. 

Insolvent  attached  for  not  joining  in,  or  signing  a  con- 
veyance for  the  sale  of  his  effects,  Counsel  having  ad- 
tised  his  signing.     727. 

*b 
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Or  Process  of  Distress,  differs  from  a  replevin,  that 
in  replevin  the  Sheriff  must  know  what  property  it 
is1  intended  for ;  but  not  so  in  attachments  by  Senes- 
chals, &c.  for  these  attachments  &re  warrants  gene- 
rally against  the  goods.     612. 

attainder; 

Act  of  Attainder  of  38  Geo.  3.  c.  3.7,  was  borrowed 
from  the  Act  of  Richard  2,  attainting  Jack  Cade,: 
153. 

Jack  Cade's  attainder  was  the  first  act  of  attainder 
passed  in  England  ;  and  all  the  subsequent  ones  have 
followed  it,     153. 

If  a  subject   be  slain  fighting;  against    the   King;,  hi§ 

u  blood  is  corrupted,  and  his  goods,  &c.  forfeited.    152. 

Evidence  given  to  obtain  leave  for  bringing  in  the  bill 
against  Lord  Edward  Fitzgerald,  Cornelius  Grogan, 
.     and  Bagnal  Beauchamp  Harvey.     Treatise,  29,  SO, 
Si. 

Bill  brought   in,  and  read   the  first  time.     Petition  of 
John,  Grogan  and  Overstreet  Grogan.     Treatise,  39, 

...  to  42. 

Petition  of  James  Harvey,  against  the  Bill.    Treatise, 
31,32,  33,34.35. 

Evidence  adduced  in  support  of  the  bill.     1,  to  44, 

Petitioners,  against  bill,  not  allowed  to  object  to  ques- 
tions.   2,  3. 

Speaker  Foster,  now  Lord  Oriel,  his  opinion  thereon. 
&,  3. 

Counsel  for  petitioners  did  not  cross-examine  witness  for 

bill.  3. 
Lord  Efdon's  opinion  on  the  right  of  objecting  to  ques- 
tions on  a  Bill  of  Pains  and  Penalties,  that  objections 
to  questions  might  be  made  before  answer,  as  the 
answer  being  heard,  though  rejected,  might  influence. 
Treatise,  2,3, 
Mr.  Broughman,  the  Queen's  Attorney  General,  would 
not  suffer  any  of  the  Lords  to  ask  illegal  questions,  or 
admonish  him  in  the  discharge  of  his  duty.    Treatise, 

Evidence  on  behalf  of  petitioners.    44  to  141. 
Numbers  for  and  against  the  Bill.     141. 
Members1  names,  in  support  and  against.     141. 
Copy  of  Bill.     143. 

That  part  of  the  Bill  attainting  Lord  Edward,  repealed 
146, 
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Mode  cf  originating  Bills  of  Reversal  and  Attainder. 
Treatise,  47. 

Reports,  no  evidence  on  a  Bill  of  Pains  and  Penalties. 
Treatise,  3. 

Hearsay  and  belief  receivable  in  evidence  in  the  Irish 
House  of  Commons,  in  the  opinion  of  Speaker  Fos« 
ter,  now  Lord  Oriel.     3. 

A  statute  received  the  Royal  assent  on  the  6th  October, 
1798,  attainting  James  Napper  Tandy  of  High  Trea-. 
son,  unless  he  surrendered  himself  on  or  before  the  1st 
of  December,  1798,  to  abide  his  trial  for  alledged 
treasons.  He  was  now  brought  up  by  habeas  corpus, 
and  the  Attorney  General  moved  to  appoint  a  day 
for  his  execution.  On  this  the  Court  called  on  him  to 
shew  cause  why  execution  should  not  be  awarded  ; 
and  be  pleaded,  that  before  the  time  limited  for  his 
Surrender,  he  was  arrested,  at  the  desire  and  by  the 
authority  of  the  King,  and  was  detained  ever  since. 
The  Attorney  General  replied,  that  he  did  not  sur- 
render himself  without  any  such  cause. 

The  trial  being  put  off,  at  the  request  of  the  pri- 
soner, on  account  of  the  absence  of  his  witness,  he 
was-  brought  up,  by  habeas  corpus,  to  have  the  continu- 
ance entered.     472. 

Quaere,  could  the  Crown  have  joined,  or  tendered  issue 
on  the  prisoner's  intent  to  surrender.     472. 
ATTORNEY, 

Every  Attorney  of  the  King's  Bench  is  bound  to  register 
his  name  and  place  of  abode,  in  a  book  kept  for  that 
purpose  by  order  of  the  Court.     553. 

If  an  Attorney,  plaintiff  or  defendant,  makes  a  motion 
contrary  to  the  rules  and  practice  of  the  Court,  it  shall 
be  refused,  with  full  costs,  as  he  must  be  presumed 
connusant  of  them.     554. 

To  bring  a  writ  of  error  for  the  sole  purpose  of  delay, 
is  contrary  to  the  oath  of  an  attorney,  swearing  he 
will  not  delay  the  parties,  and  no  counsel  should  ad- 
vise it.     675. 
See  Delay. 
Exchequer  Chamber. 
Writ  of  Error. 

An  Attorney  ordered  to  answer  an  affidavit.     723,  730. 
AVOWRY. 

Quaere,  is  an  avowry  dcmurable,  if  it  does  not  slato  the 
goods  taken.    588. 
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AWARD. 

Where  parties  have  verbally  submitted  to  the  award1, 
and  the  award  is  conformable  to  the  submission,  the 
Court  of  Chancery  will  not  intermeddle  with  the  deci- 
sion, nor  hear  the  evidence  relative  to  the  fact.     392. 

B 
BAIL, 

Before  the  bail  can  be  proceeded  against  by  scire  facias, 
the  plaintiif  must  take  out  execution  against  the  prin- 
cipal by  capias  ad  satisfaciendum,  and  on  the  return  of 
non  est  inventus,  the  plaintiff  maj  proceed  against  the 
bail,  by  action  of  debt  on  the  recognizance.  This 
mode,  however,  is  now  laid  aside,  on  account  of  its 
prolixity,  or  by  scire  facias  on  the  bond-     380,  381. 

In  an  action  of  debt,  the  Couri,  if  it  thinks  that  there 
should  be  time  given  to  bring;  in  the  body  of  the  prin- 
cipal, will  grant  an  imparlance;  and  in  a  scire  facias, 
they  will,  on  motion,  stay  the  proceedings  before  judg- 
ment therein.  The  Court  will  stay  proceedings  on  the 
scire  facias  against  the  bail,  pending  error  by  the 
principal.  In  flagrant  cases  of  injustice  towards  the 
bail  by  the  plaintiff,  the  Court  will,  on  motion,  enter 
an  exoneratur  on  the  bail  piece.     380,  381. 

The  bail  may  now,  by  favour,  surrender  the  principal 
at  the  quarto  die  post  of  the  second  scire  facias.  The 
principal  is  supposed  in  custody  of  his  bail,  and  the 
ca.  sa.  must  be  fifteen  days  in  the  office,  to  give  them 
notice  to  surrender  them.     383. 

Quaere,  when  does  the  bail  become  liable?     380. 

On  shewing  cause  against  special  bail,  the  merits  cannot 
be  gone  into,  and  the  defendant  will  not  be  suffered 
to  make  use  of  any  affidavit,  but  must  rely  on  the  de- 
fect of  the  affidavit  on  which  the  marked  writ  issued. 
608. 

The  bail  below  were  arrested  under  the  bail-bond,  which 
bail-bond  had  not  been  assigned;  the  Court,  on  motion 
of  the  bail,  gave  leave  to  the  defendants  to  give  bail 
at  bar,  on  payment  of  costs.     724. 

In  the  Common  Pleas,  in  the  case  of  a  bankrupt,  they 
have  till  the  quarto  die  post  after  the  return  of  the 
second  scire  facias,  to  surrender  their  principal.    410. 

The  bankrupts  surrentler  to  the  Commissioners  of  Bank- 
ruptcy before  the  return  of  the  ca.  sa.  issued  against 
the  principal,  is  a  good  discharge  of  the  bail,  and 
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can  be  pleaded  in  bar  to  the  scire  facias,     feut  if  the 
bankruptcy  be  after  the  return  oF  the  ca.  sa.  it  is  not 
sufficient,  nor  can  it  be  so  pleaded.     4l0. 
Bail  may  plead  to  a  scire  facias, 
That  the  plaintiff  therein  fraudulently  delayed  or  pre- 
vented the  surrender  of  the  principal. 
That  no  ca.  sa.  issued. 

That  the  principal  died  before  the  return  of  the  ca.  sa. 
That  the  plaintiff  had  another  execution; 
Payment. 

That  the  principal  has  become  a  peer  of  the  realm. 
That  the  principal  has  been  convicted  of  felony,  and 

transported  before  the  return  of  the  ca.  sa. 
Any  else  that  would  prevent  the  bail  from  perform* 
ing  their  contract.     379, 
BAIL,  in  Criminal  Cases. 

Under  the  Act  for  removing  persons  in  one  part  of  the 
united  kingdom  into  another,  where  they  are  indicted, 
in  order  to  be  tried  there.  The  majority  of  the 
Judges  in  Ireland  were  of  opinion  they  were  not 
bailable  in  the  kingdom  they  were  arrested  in,  they 
being  indicted  in  another,  and  that  they  must  be  car° 
ried  to  where  the  indictment  was  found. 

Lord  Ellenborough  was  of  the  same  opinion. 
The  late  Spencer  Percival,  the  then  English  At- 
torney General,  was  of  a  different  opinion.  He, 
however,  brought  in  an  explanatory  act,  declaring 
them  bailable.  340. 
The  Court  of  King's  Bench  admitted  to  bail  one  in- 
dicted capitally  by  the  King's  County  grand  jury,  un- 
der the  Act  of  1798,  of  a  proposal  to  murder,  and 
which  by  that  Act  is  made  a  capital  felony.  The 
Court  did  so  on  looking  into  the  examinations,  on 
personally  examining  the  prosecutor ;  on  reading  the 
affidavit  of  the  person  indicted,  wherein  he  swore  he 
made  no  such  proposal,  &c.  and  that  the  prosecutor 
had  been  his  tenant,  and  had  been  turned  out  of  his 
tenancy,  as  holding  under  a  lease  that  was  void,  as 
made  contrary  to  powers,  and  that  he  himself  held  a 
very  valuable  leasehold  interest  depending  upon  the 
life  of  the  person  whose  murder  he  was  accused  of 
proposing.  That  he  possessed  £3000  a  year;  and 
that  the  prosecutor,  on  being  turned  out  of  the  farm, 
had  threatened  to  be  revenged  j  and  though  the  pro- 
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secutor  swore  that  the  proposal  to  murder  was  made 
the  31st  March,  or  1st  of  April,  yet  no  informations 
were  sworn  till  the  first  of  June. 

The  Court  required  bail,  the  prisoner  himself  in 
£  10,000,  and  three  sureties  in  £5000  each. 

The  Court  stated  they  made  their  rule  on  looking 
into  the  informations,  on  the  prisoner's  large  property, 
and  the  largeness  of  the  bail  required ;  that  they  were 
to  be  considered  as  not  pronouncing  in  the  smallest 
degree  on  the  prisoner's  guilt  or  innocence.  An  appli- 
cation for  bail  must  be  made  on  collateral  circum- 
stances, totally  independent  of  his  guilt  or  innocence, 
|6&. 

BAIL,  in  Error. 

Quaere,  is  the  sueing  out  a  ca.  sa.  and  the  having  the 
party  in  execution,  a  discharge  of  the  bail  in  error . 
557. 
No  bail  is  necessary  till  the  debt  is  ascertained.  557. 
|fy  the  20th  Geo.  III.  if  the  debt  be  above  £$,  the  per- 
son removing  it  need  not  enter  into  a  recognizance, 
557. 

BANKRUPT. 

It  is  the  duty  of  the  Great  Seal,  in  all  cases  of  doubt,  or 
where  there  was  a  small  piobability  that  the  property 
Wpuld  attach  in  the  bankrupt,  to  attach ;  and  therefore, 
where  a  trustee  for  the  wife  had  levied  the  amount  of 
a  bond  for  her  use,  on  the  day  of  the  act  of  bankruptcy, 
the  Court  attached  the  money,  vesting  it  in  Govern- 
ment securities,  and  directing  a  trial  at  law  to  ascer- 
tain the  right.  $89. 
Construction  of  the  clause  in  the  Bankrupt  law,  giving  a 
set-off,  and  mutual  credits*  This  clause  does  not  en- 
able the  assignees  of  a  bankrupt  the  drawer  of  a  bill, 
to  set  off  debts  due  by  the  endorser  against  an  endorsee 
who  took  the  bill  after  it  was  noted  for  non-acceptance, 
but  it  would  against  the  endorsee,  because  he  was  a 
party  in  the  drawing  of  the  bill.    710. 

BAj&RTSTER. 

1  formerly  a  Barrister  was  entitled  to  a  trial  at  Bar,  but 
is  not  now.     6 15. 

BERESFORD  (John;, 

Gave  nptiee  in  the  House  of  Commons  that  he  would 
bring  in  a  Bill  to  attaint  all  persons  fouiid  guilty  by 
courjfc  initials.    Treatise,  2£. 
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Vyse  drew  a  bill  of  exchange  in  favour  of  Orr, 
who  endorsed  it  over  to  Boyd.  The  bill  was  noted 
for  non-acceptance.  Boyd  was  indebted  to  th* 
Vicars,  the  plaintiffs;  and  the  plaintiff  Vicars  took 
this  note,  so  marked  for  non-acceptance,  in  pay* 
ment  of  this  debt.  Vyse,  the  drawer,  became  a 
bankrupt,  and  the  plaintiff  Vicars  sued  the  assignees 
of  the  bankrupt  on  this  bill  of  exchange ;  they  re- 
fisted  the  payment,  on  the  ground  that  Boyd,  the 
endorser  thereof,  was  indebted  to  Vyse  the  bankrupt 
in  a  much  larger  amount  than  the  bill,  and  the  bill 
being  noted  for  non-acceptance,  when  endorsed  to 
the  plaintiff  Vicars,  they  were  entitled  to  any  de- 
fence against  the  endorsees  that  they  would  have 
against  the  endorsor.  There  was  no  dealings  what* 
ever  between  the  drawer,  a  bankrupt,  and  the  plain- 
tiffs Vicars,  the  endorsees.  The  Court  ruled  that 
the  assignees  were  not  entitled  to  the  defence  ;  that 
the  endorsee  of  a  bill  noted  for  non-payment,  would 
take  it,  subject  to  all  the  equity  the  bill  was  subject 
to  in  the  hands  of  the  endorsor.  But  this  does  not  ex- 
tend^ to  bills  noted  for  non-acceptance,  when  endorsed, 
for  the  noting  for  non-acceptance  is  only  notice  not 
to  take  it  on  the  credit  of  the  acceptor ;  shewing  that 
the  drawee  has  no  effects  of  the  drawer  in  his  hands  ; 
it  was  to  be  considered  as  the  promissory  note  of  the 
drawer,  to  be  paid  by  him,  in  the  event  of  either 
non-acceptance  or  non-payment,  and  the  clause  in  the 
bankrupt  laws,  which  gives  a  set-off,  and  mutual  credits, 
and  the  balance  to  be  struck,  does  not  operate  so  as 
to  enable  the  assignees  to  do  so  against  the  present 
plaintiffs,  the  Vicars,  but  would  enable  them  as  against 
Boyd,  because  he  was  a  party  in  the  drawing  of  the 
bill.     710. 

JBOND. 

The  Court  refused  leave  to  enter  judgment  on  a  bond 

on  affidavit  that  the  whole  principal  was  due,  and  that 

the   interest   had  been   regularly  paid,    because  no 

notice  had  been  served  on  the  obligor,  and  the  party 

must  declare  on  it,  unless  notice  be  given.     41 1. 

BROUGHAM, 

Queen's  Attorney  General,  objects  to  questions  asked 
by  counsel  for  bill,  and  also  to  questions  asked  bj 
petrd.    Treatise,  2,  3. 
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BYRNE,  William, 

Tried  by  court-martial,   and  convicted — and  observa- 
tions on  trial  and  court  martial.     Treatise,  16". 

C. 

CASES. 

Lord  Duffin's  case  is  law,  though  Judge  Foster  say&.it 

is  not.     492 
Howard  is  a  trifling  reporter.     To  page  282  his  book 
only  a  copy  of  other  badly  reported  cases  ;  from  282, 
they   are  cases  supplied  to  him  by  various   eminent 
Barristers.     489. 
Cases  cited  where  the  Statute  of  Limitations  is  no  bar, 

529. 
The  several  cases  of  venire  cited.     665. 
CATHOLIC. 

Catholics  can  keep  grammar  schools,  without  any  license 
from  the  Bishop ;  and  if  they  are  libelled  in  the 
Bishop's  Court  for  keeping  one,  or  for  advertising  for 
scholars,  &c,  the  King's  Bench  will  grant  a  prohi- 
bition. 670. 
CAVALRY,  rebel, 

Their  pikes  an  overmatch  for  the  royal  cavalry.  Treatise, 
25. 
CERTIFICATE. 

A  certificate  in  assault,  where  the  damages  are  forty- 
shillings,    that   the   assault  was  sufficiently  proved, 
and  was  wilful  and  malicious,  must  be  mentioned  in 
Court  at  the  trial,  and  the  Judge  may  consider  of  it. 
But  if  he  grants  it  without  its  being  mentioned  in 
court,  the  Court  will,  on  motion,  set  it  aside.     731. 
There  is  no  precise  form  of  words  necessary  in  the 
Bishop's   certificate   of   conformity.      A   certificate, 
stating  that  Thomas  Blake  having  made  profession  of 
the  faith  and  religion  of  the  church  of  Ireland  as  by 
Jaw  established,  and  renounced  the  errors  of  the  church 
of  Rome,  was  this  day  received  into  the  communion 
of  the  same  church  of  Ireland,  in  the  parish  of  Hat- 
ford,  in  said  diocese,  by  the  said  Lord  Bishop  of 
Clogher,  and  said  Thomas  Blake  is  a  protestant,  is  a 
good  certificate  of  conformity, 

A  certificate  stating  the  facts  which  shew  that  he 
has  become  a  protestant,    is  good,  without  saying 
that  he  has  conformed. 
The  certificate  must  be  certain  and  positive ;  the 
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certificate  of  conformity  need  not  state  that,  he  has 
taken  the  oaths  of  abjuration,  nor  is  there  any  occasion 
for  a  certificate  of  his  having  taken  the  oaths  of  ab- 
juration to  enable  him  to  take,  for  they  are  filed. 

If  the  Bishop  should  be  capricious,  and  would  not 
grant  a  certificate  of  conformity,  the  Court  of  King  8 
Bench  would  grant  a  mandamus  to  bin^     484, 

In  a  certificate  of  legal  matrimony,  no  sealed  words  are 
necessary;  if  it  be  certain  acd  positive,  that  will  do, 
489. 
CERTIORARI. 

Certiorari  to  remove  a  eonviction  before  the  Sessions  of 
the  Peace  for  having  pike  handles,  on  affidavit  that 
they  knew  nothing  of  them,  and  that  they  were  not 
found  on  the  lands  where  it  was  sworn  they  were  got. 
406. 

If  a  magistrate  will  not  return  to  the  Court  of  King's 
Bench  a  conviction,  agreeable  to  a  certiorari.,  the 
Court  will  attach  him.     407. 

If  the  Court  issue  a  certiorari  to  remove  the  conviction 
of  persons  sentenced  thereby  to  be  transported,  the 
Court  will  grant  a  rule  for  detaining  thein  in  the 
country  till  the  certiorari  is  returned.     409. 

The  defendant  swearing  that  a  iair  trial  cannot  be  had. 
(as  to  a  right  of  fish)  at  a  county  sessions,  is  a  ground 
for  a  certiorari  to  remove  the  trial.     425. 

The  Court  of  King's  Bench  refused  to  grant  a  certiorari 
to  remove  an  indictment  for  an  aysault  on  the  coal 
meter  in  the  execution  of  his  duty,  found  before  the 
Sessions  of  the  city  of  Dublin,  on  the  ground  that  an 
Alderman  is  bail  for  the  coal  meter,  the  officer  prose- 
cuting ;  that  two  ©f  the  aldermen  must  sit ;  that  the 
coal  meter  is  appointed  by  the  guild  of  Merchants; 
that  the  guild  of  Merchants  send  thirty-two  represen- 
tatives to  the  common  council,  and  the  common  council 
elect  the  aldermen;  that  one  of  the  common  council 
had  declared  he  would  support  the  officer,  because 
they  would  not  listen  to  any  suggestion  of  partiality 
against  the  aldermen,  who  are  commissioners,  to  sit 
under  an  act  of  Parliament,  and  are  judges  on  re- 
cord.    425. 

A  certiorari  to  remove  a  cause  where  only  one  of  the 
defendants  is  named,  will  remove  a  cause  where  there 
are  two  defendants.    529. 
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The  Court  of  King's  Bench  issued  a  certiorari  and  aa 
habeas  corpus,  to  remove  the  body  of  a  prisoner  to  the 
Sessions,  on  an  affidavit  that  they  would  not  admit  the 
traverser  to  have  an  agent,  and  refusing  to  hear  wit- 
nesses on  his  behalf,  and  that  he  had  been  convicted  on 
the  sole  evidence  of  a  common  informer.     608. 
Certiorari   to   the  Commissioners  of  Appeals  ia  revenue 
matters  granted,  on  the  ground  that  they  had  exceeded 
their  jurisdiction,  by  extending  the  revenue  laws  to 
private  property,  and  the  revenue  laws  here,  do   not 
as  in  England,  oust  the  Court  of  King's  Bench  of  its 
jurisdiction.     634. 
Rule  to  issue   a  certiorari,  in  the  cause  of  the  King,  at 
the  prosecution  of  Roger   Coleman,    qui   tarn,    &c. 
against  Carey,     The  certiorari  issued,   to  certify  a 
cause  between   Roger   Coleman  and  Carey.     Carey- 
appeals  in  the  suit  which  he  (Roger  Coleman)   prose- 
cutes, as  well  for  us  as  for  himself.  The  Court  thought 
the  certiorari   warranted   by  the   rule,  thinking  they 
were  the  same  in  substance,  and  there  was  no  occasion 
to  insert  the  rule  verbatim  in  the  certiorari,  and  re- 
fused to  quash  it,  but  without  costs,  and  directed  a 
return  to  be  made  ;  the  words  omitted  were,  at  the 
prosecution  of  Roger  Coleman,  qui  tarn.     723. 
On  a  certiorari,  the  only  evidence  before  the  Court,  is 
that  which  is  returned  to  the  Court ;  on  an  appeal,  the 
whole  evidence  given  below  would  come  before  them. 
726. 
CHALLENGE. 

Challenge  to  fight,  indictment  found,  prosecution  abandon- 
ed; not  usual,  at  request  of  traverser,  to  estreat  the  re- 
cognizance of  the  prosecutor.     422,  423,  424. 
CHURCH -YARD. 

The  freehold  is  in  the  Vicar,  not  in  his  private  capacity, 

but  as  subject  to  the  right  of  the  parish. 
If  the  Vicar  has  the  right  of  pasturage,  and  the  Commis- 
sioners of  Wide  Streets  occupy  it  for  the  use  of  the  pub- 
lic, the  Chancellor  will  direct  an  issue  to  ascertain  the 
value,  and  will  allot  so  much  to  the  Vicar,  and  his  suc- 
cessors, and  remainder  he  will  allot  to  the  parish,  in  dis- 
charge of  his  taxes.  365. 
CLERK. 

A  clerk  is  an  agent,  and  therefore  money  paid  wrong- 
fully by  him,  may  be  recovered  by  him  in  action  agaiost 
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the  payee,  before  he  has  paid  over  to  or  accounted 
for  it  with  his  principal.     After  such  payment,    or  ac- 
count, the  principal  only  can  maintain  the  action,  and 
if  the  clerk  brings  it,  he  will  be  nonsuited.     617. 
Covenant  against  the  sureties  of  a  clerk,  plea  perform- 
ance ;  replication,  that  divers  sums  of  money,  amount- 
ing to  £150,  had  come  to  the  hands  of  the  clerk, 
which  he  had  not  paid  over,  as  he  was  bound  to  do, 
held  good,  without  shewing   from  whom  he  received 
them,  or  to  whom  he  had  not  paid  them  over  on  ac- 
count, as  he  was  bound  to  do.     655. 
CLEBK  of  the  Peace. 

Quaere — In  whom  does  the   right  of  nomination  to  the 
clerkship  of  the  peace  of  the  county  of  Tipperary  re- 
side.    509. 
COLCLOUGH,  John, 

Of  Ballyticgue,  fled  to,  and  hid  in  the  SaJtees,  after  the 
return  of  the  King's  troops.     149. 
CONDITIONAL  ORDER. 

A  conditional   order  cannot  be  made  absolute,    unless 
upon  certificate  of  no  cause  having  been  shewn.    399. 
A   conditional   order  cannot  be   discharged  except  on 
notice,  and  order  thereon.     399. 
CONFORMITY. 

If  the  Bishop  should     be    capricious,    and  would  not 
grant  a  certificate  of  conformity,  the  Court  of  King's 
Bench  would  grant  a  mandamus  to  him. 
In  decreeing  a  maintenance,    under  this  act,    to   the 
eldest  son  of  a  papist,  the  Court  should  refer  it  to  the 
Master  to  take  an  account  of  the  estate,  &c.  previous 
to  decreeing  it.     489. 
By  the  statute  2  Anne,   ch.  6,  sect.  13,  if  the  eldest 
son  of  a  Papist  becomes  a  Protestant,  his  father  shall 
be  bare  tenant  for  life,  and  the  Courfe  of  Chancery 
•hall  allow  him  a  sufficient  maintenance.     The  object 
of  this  act  is  to  encourage  the  Protestant   religion, 
and  is  remedial  and  not  penal,  and  is  to  receive  the 
most  liberal  construction.     There  is  no  occasion  of  a 
certificate  of  the  eldest  son  having  taken  the  oath, 
&c   to  vest  the  property  in  the  son.     There  is  no  pre- 
cise form  of  words  nscessary  in  the  Bishop's  certifi- 
cate of  conformity.     A  certificate  stating  that  Thomas 
Blake  having  made  profession  of  the  faith  and  religion 
of  the  church  of  Ireland,  us  by  law  established,  and 
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renounced  the  errors  of  the  church  of    Rome,  Wat 
this  day   received  into   the   communion  of  the   same 
church  of  Ireland,  in  the  parish  of  Hartford,  in  said 
diocese,   by  the  Lord  Bishop  of  Clogher,   and   said 
Thomas  Blake  is  a  Protestant,  is  a  good  certificate 
of  conformity.     489* 
A  certificate  stating  the  facts  which  shew  that  he  has 
become  a  Protestant,  is  good,  without  saying  that  he 
has  conformed.     489. 
The  certificate  must  be  certain  and  positive  ;  the  certi- 
ficate of  conformity  need   not  state  that  he  has  taken 
the  oaths  of  abjuration ;  nor  is  there  any  occasion  for 
a  certificate  of  his  having  taken  the  oaths  of  abjura- 
tion to  enable  him  to  take,  for  they  are  filed  ;  but  he 
must  take  the  oath  of  abjuration,  and  these  must  be 
filed. 
CONTEMPT. 

The   Court  of  King's  Bench  fined  the  Sheriffs  of  the 
city  of  Dublin   £500,  for  their  contempt  in  not  whip- 
ping a  man,  pursuant  to  the  sentence  pronounced  by 
the  Commissioners  of  Oyer  and  Terminer. 

The  criminal  being  ill  of  a  fever,  so  that  the  exe- 
cution of  the  sentence  would  have  cost  his  life,  will 
.  not  excuse  the  Snerifrs  ;  they  should  have  got  a  delay 
from  the  Lord  Lieutenant,  or  from  the  Judges. 

However,  on  affidavit  of  those  facts,  and  that  it  was 
not  in  contempt  of  the  Court,  they  reduced  the  fine  to 
£25.     397,  S98. 
CONTINUANCES. 

On  a  plea  in  bar  of  execution  under  an  Act  attainting 
for  high  treason,  the  Court  awarded  a  venire;  and  the 
trial  being  put  off,  at  the  request  of  the  prisoner,  it 
was  necessary  to  bring  them  into  court  by  habeas 
corpus,  in  order  to  enter  up  the  continuances.  472. 
CONVICTION. 

A    conviction  under  the  Timber  iVct,  for  cutting  trees 
for  pikes,  will   be  quashed,  if  it  appears  that  it  took 
place  on  the  sole  evidence  of  the  informer.     563, 
COSTS. 

The  Court  of  Exchequer  hath  no  jurisdiction  over  civil 

biil  costs,  and  will  not  entertain  a  petition  relative  to 

them.     389. 

lii  assault,  the  damages  are  forty  shillings.     The  verdict 

will  not  carry  costs,  unless  the  Judge  certifies  that  the 
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assault  was  sufficiently  proved,  and  was  wilful  and 
malicious.  On  its  being  applied  for  in  court,  the  Judge 
way  take  time  to  consider  of  it,  and  may  grant  it 
after.  But  if  he  grant  it  after,  without  it  being  men- 
tioned in  Court,  it  will  be  set  aside.     731. 

The  Court  of  King's  Bench  ruled,  that  the  words,  4  full 
costs,'  in  the  Statute  of  Ejectments  for  non-payment 
of  rent,  meant  all  the  costs  the  plaintiff  had  been  put 
to,  which  the  officer  would  tax,  between  party  and 
party.  Mr.  John  Ball  stated,  that  the  Common  Pleas, 
had  decided  that  they  meant  all  the  costs  the  lessor  of 
the  plaintiff  was  liable  to  pay  his  attorney.     401. 

In  trespass  the  defendant  was  entitled  to  double  costs  of 
a  verdict  passed  for  him.  The  record  was  returned 
tarde,  and  a  remanet  entered.  The  trial  was  stopt 
till  the  costs  of  this  tarde  were  paid.  They  were 
paid ;  and  the  cause  being  tried,  the  defendant  had 
a  verdict ;  it  was  referred  to  two  counsel,  who  de- 
cided that  the  defendant  was  not  entitled  to  the  double 
costs  of  this  tarde,  and  Court  refused,  with  costs, 
his  application  to  double  those  costs  under  the  statute. 
414. 

Attachment  for  non-payment  of  costs,  must  be  moved  in 
court.     415. 

No  costs  upon  a  point  saved.     462. 

The  Court  of  Chancery  seldom  gives  costs  on  making  a 
conditional  order  absolute;  but  generally  gives  costs 
on  refusing  a  motion.     625. 

No  motion  shall  ever  be  made  respecting  the  costs  of  a 
former  one.     633. 
COUNTS. 

Motion  on  behalf  of  defendant  to  strike  out  two 
counts  in  trespass,  vi  et  armis.  There  were  four 
counts ;  the  two  first,  for  false  imprisonment  ;  the 
two  last,  were  for  assault  and  battery.  The  se- 
cond count  in  false  imprisonment,  and  the  second 
in  assault,  were  included,  as  the  defendant  alledged, 
in  the  two  first  of  each,  and  therefore  moved  to 
strike  them  out.  The  plaintiff  contended  they  were 
different  trespasses.  The  Court  directed  the  appli- 
cation to  stand  over  till  after  the  trial,  when  they 
would  decide  according  to  the  report  of  the  Judge. 
646. 
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COURT-MARTIAL. 

A  court  martial  cannot   inflict  a  fine ;  and  if  paid  t© 
the  person  ordered,   the  party  paying  can  recover  it 
back  in  an  action  for  money  had  and  received.     462. 
There  is  no  place  to  which  a  court-martial  could  return 
its  fines.     462. 
COVENANT. 

Action  of  covenant  on  deed,  plea  non  est  factum.  Words 
in  a  deed,  with  a  pen  drawn  across  them,  by  consent, 
should  not  be  inserted  in  the  declaration.     The  plain- 
tiff should  account  for  this,  and  shewing  a  note,  in  the 
hand-writing  of  the  defendant,  at  the  bottom  of  the 
deed,  stating  that  this  alteration  had  been  made  by 
bis  consent,  is  sufficient ;  and  such  variation  of  the 
deed,  by  leaving  out  such  words  in  the  declaration, 
will  not  support  the  plea  of  non  est  factum.     531. 
In  covenant  for  arrears  of  rent,  reserved  on  a  lease,  the 
pleas  of  rent  in  arrear,  and  entry  and  expulsion,  admit 
the  lease,  as  stated  in  the  declaration.     639. 
^Evidence  of  lands  being  grazed  on,  without  shewing  that 
the  lessor  was  paid  for  it,  will  not  support  the  plea  of 
entry  and  expulsion.     639. 
If  one  joint-tenajit  leases  lands  for  building,  it  is  no  de- 
fence for  the  tenant,  in  covenant  for  the  rent,  that  he 
could  not  build  till  a  partition  took  place.     639. 
Covenant  against  the  securities  of  a  clerk,  plea  perform- 
ance ;  replication,  that  divers  sums  of  money,  amount- 
ing to  £150,  had  come  to  the  hands  of  the   clerk, 
which  he  had  not  paid  over,  as  he  was  bound  to  dov 
held  good,  without  shewing  from  whom  he  had  re- 
ceived, or  to  whom  he  had  not  paid  them  over,  on  ac- 
count, as  he  was  bound  to  do.     655. 

COX, 

Captain  of  the  Taghmon  corps,  a  loyal  and  brave  man, 
retreated  with  the  army  from  Wexford  ;  he  leaves  at 
Taghman  his  corps,  so  retreating,  and  is  murdered. 
62. 
CRADOCK, 

A  General,  now  Lord  Howick,  was  President  of  the 
court  martial  who  tried  Grogan  and  Harvey.     149. 

His  reasons  for  hanging  Grogan.     28. 

His  evidence,  given  before  the  bill  of  attainder   was 
brought  in.     Treatise,  29. 

His  evidence  before  the  Committee.     1,  25,  26,  27. 

Was  not  swern,     1,  2» 
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CROSBIE, 

Sir  Edward,  Baronet,  his  trial  by  court  martial,  and 
conviction — and  observations.     Treatise,  22,  23. 
DATE. 

A  Court  of  Equity  will  not  decide  on  the  date  of  a  deed, 
without  the  intervention  of  a  jury.     627. 
DECLARATION. 

Declaration  on  a  deed  must  state  where  the  deed  was 
made,  and  a  demurrer  for  not  doing  so  was  allowed. 
430. 

Motion,  on  behalf  of  defendant,  to  strike  out  two  counts, 
in  trespass  vi  et  armis.  There  were  four  counts  ;  the 
two  first  for  false  imprisonment,  the  two  second  wrer« 
for  assault  and  battery.  The  second  count  in  false  im- 
prisonment, and  the  second  in  assault  and  battery, 
were  included,  as  the  defendant  alledged,  in  the  first 
count  of  each,  and  therefore  he  moved  to  strike  them 
out.  The  plaintiff  contended  they  were  different  tres- 
passes. The  Court  directed  the  application  to  stand 
over  till  after  the  trial,  when  they  would  decide  ac- 
cording to  the  report  of  the  Judge.  646. 
DEEDS. 

Deed  executed  by  a  person  committing  treason,  with  in- 
tent to  evade  the  forfeiture,  is  fraudulent  and  void  at 
the  common  law,  not  by  the  13lh  Eliz.  in  England,  or 
the  10th  Carl,  in  Ireland  ;  for  those  statutes  only  ex- 
tend to  subjects,  and  not  to  the  King,  who  is  of  a 
higher  order.  164,  165. 
See  Evidence. 

Declaration  on  a  deed  must  state  where  the  deed  waa 
made,  and  a  demurrer  for  not  doing  so  was  allowed. 
430. 

In  the  deed,  the  plaintiff's  name  was  originally  written 
Peterson,  instead  of  Peters.  The  defendant's  agent, 
after  the  execution  of  the  deed  and  departure  of  the 
defendant,  at  the  suggestion  of  the  plaintiff,  scratched 
out  the  letters  on.  This  is  an  erasure  by  a  stranger 
in  an  immaterial  part,  for  it  does  not  give  the  plaintiff 
any  additional  remedy,  and  such  erasure  does  not  sup- 
port the  plea  of  non  est  factum.     463. 

If  a  stranger  makes  an  alteration  in  an  immaterial  part, 
it  does  not  avoid  the  deed.  If  the  alteration  be  in  a 
material  part,  it  does  avoid  it.     463. 

Every  alteration  is  immaterial,  if  it  does  not  give  a  re* 
wtdy  or  right  to  the  party  he  had  not  before.    463. 
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A  Court  of  Eqirty  can  adjudge  and  decree  a  deed  frig* 

dulent  and- void,  without  the  intervention  of  a  Jury 

480.  J 

Words  in  a  deed  drawn  across  with  a  pen,  by  consent  of 
both  parties,  does  not  avoid  the  deed.     531. 

A  memorandum  at  the  bottom  of  the  deed,  stating,  in 
the  hand-writing  of  the  parties,  and  signed  by  them, 
that  it  had  been  so  done,  makes  it  a  good  deed  ;  but 
such  alteration  requires  a  new  stamp.     531. 

A  man  treating  a  deed  as  his  own,  is  a  delivery  of  it. — 
531. 

The  paying  of  interest  by  the  wife,  after  the  death  of 
the  husband,  upon  a  mortgage  of  the  wife's  lands,  exe- 
cuted by  the  husband  and  wife  during  the  coverture, 
was  a  new  delivery  after  his  death,  and  she  could  not 
avoid  the  mortgage  after,  by  plea  of  non  est  factum. 
531. 

A  demise  of  13  acres,  2  roods,  and  the  plots  of  boggy 
land  for  said  holding,  with  liberty  to  cut  green  turf, 
id  est,  dry  it,  and  draw  it  out  of  said  bog,  paying  rea- 
sonable trespass,  for  three  lives,  passes  the  freehold  of 
the  bog,  so  that  the  tenant  may  pound  any  cattle 
grazing  thereon.  724. 
DELAY. 

To  bring  a  writ  of  error  for   the  sole  purpose  of  de- 
lay, is  contrary  to  the  oath  of  an  attorney,  swearing 
he  will  not  delay  the  parties ;  and  no  counsel  should 
advise  it.     675. 
DELIVERY. 

A  man's  treating  a  deed  as  his  own,  is  a  delivery  of  if. 
531. 

The  paying  interest  by  the  wife,  after  the  death  of  the 
husband,  upon  a  mortgage  of  the  wife's  lands,  made 
by  the  husband  and  wife  during  coverture,  is  a  new 
delivery  of  it,  and  she  cannot,  after  it,  avoid  the 
mortgage  deed,  by  pleading  non  est  factum.  531. 
DEMURRER. 

It  is  a  good  demurrer  to  a  declaration  on  a  deed,  that 
it  does  not  state  where  the  deed  was  made.    430. 

Quaere,  is  an  avowry  demurrable  if  it  does  not  state  the 
goods  taken.     588. 

If  a  demurrer  has  been  argued,  and  the  plaintiff  has  not 
joined  in  the  costs  of  the  book,  the  Court  will  strike 
it  out.  Had  it  been  argued,  they  would  have  over- 
ruled it.    588, 
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DEMURRER. 

Demurrer  to  a  declaration  in  trespass,  vi  et  armis,  and 
in  trover,  because  it  did  not  state  the  number  and 
kind  of  houses,  offices,  implements,  utensils,  ware- 
houses, &c.  But  the  plaintiff  got  leave  to  amend. 
645. 

DEPARTURE. 

Plaintiff's  vessel  freighted  at  a  certain  sum  for  five 
months,  and  at  the  end  of  two  months  and  an  half 
the  vessel  is  captured.  The  defendant  paid  half  the 
freight,  and  the  whole  of  the  duties.  Plaintiff  brings 
an  action  of  covenant  on  the  agreement ;  the  defen- 
dant pleaded  performance ;  plaintiff  replied  he  had 
not  performed  the  covenant,  not  having  paid  the 
freightage;  the  defendant  rejoined  that  he  had  paid 
half  the  freightage,  and  the  whole  of  the  port  duties ; 
that  at  the  end  of  two  months  and  an  half  she  was 
captured,  being  half  the  time  she  was  freighted  for. 
This  rejoinder  was  demurred  to,  as  being  a  departure 
from  the  plea.  The  demurrer  was  overruled,  as  the 
rejoinder  was  not  a  departure  from  the  plea.  445, 
446. 

DEVEREUX  (John), 

Of  Shifbegan,  his  trial  by  couvt-martial.  and  conviction,1 
and  observations  thereon.     Treatise,  20. 

DEVISE. 

Devise  to  devisor's  brother,  of  a  lease  of  lives,  renew- 
able for  ever,  and  if  his  brother  dies  under  twenty- 
©ne,  or  without  issue  living  at  his  death,  to  devisor's 
mother.  Devisor  left  his  personal  property  to  his 
brother,  for  life ;  remainder  to  his  dear  and  much 
esteemed  mother,  and  also  devised  her  an  annuity  of 
£50.  The  brother  was  nineteen  years  and  nine 
months  old.  He  attained  his  full  age,  and  died  with- 
out issue,  devising  the  lease  to  th*  defendant  in  eject- 
ment. This  vests  the  quasi  fee  of  the  lease  in  the 
brother*  The  wrord  or  is  to  be  construed  as  a  co- 
pulative, and  the  same  as  and.  The  devisor's  bro- 
ther being  so  near  as  fifteen  months  of  full  age,  did 
not  exclude  the  idea  of  the  devisor  having  in  his 
contemplation  his  brother  dying  under  21,  without 
issue;  it  being  an  estate  pour  autre  vie,  makes  no 
difference  in  the  construction  of"  it.     446. 

-  His   joining   a   life   estate    in   the   personal    property,' 

j*  a   ground  for  construing  the  intent  of  the  devisor 
*d 
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DEVISE 

to  give  only  a  life  estate  ia  the  estate  pour  autre  vie. 
44& 

A  devise  to  devisor's  brother,  and  a  devise  over,  if  first 
devisor  dies  before  21,  or  without  issue  ;- the  Court, 
to  support  Such  a  devise,  have  restricted  the  words  t© 
mean,  a  dying  without  issue  living  at  hi9  death. 

They  also  construe  or  as  and,  that  both  events  must 
happen  before  the  devise  over  can  take  effect ;  as 
otherwise,  if  there  were  children,  and  this  devisee 
died  under  21,  the  issue  could  not  take  any  estate. 
446. 

Devise  to  one,  and,  after  death,  to  devisee's  issue,  and 
their  heirs.  This  is  an  estate  tail  in  the  devisee. 
466. 

An  instrument,  purporting  to  be  made  for  consideration 
of  money,  on  stamped  paper,  declared  to  be  irrevocable ; 
yet,  if  it  use  testamentary  words,  is  a  devise  or  will^ 
and  not  a  deed,  and  is  revocable,  though  expressly  de- 
dared  to  be  irrevocable. 

Courts  of  equity  cannot  decree  a  will  fraudulent 
and  void  without  the  intervention  of  a  jury,  and  they 
must  direct  an  issue  of  devisavit  vel  non,  to  inform 
their  consciences.     480. 

On  an  application  for  a  new  trial  of  this  issue,  they  will 
generally  be  decided  by  the  report  of  the  evidence 
made  by  the  Judge  who  tried  it ;  but  will  not  be 
concluded  by  his  certificate  of  approbation.     480. 

Lord  Chancellor  Clare  held  that  the  payment  of  money 
by  the  devisee,  that  the  testator  being  deceived  ia 
considering  as  irrevocable,  when  in  law  it  was  re  j 
vocable,  that  the  witnesses  being  of  bad  characters, 
was  evidence  of  fraud,  and  that  the  Jury  should  have 
found  against  the  will,  and  set  aside  a  verdict  finding 
for  the  will.    480. 

The  testator  being  drunk,  got  a  fall  from  his  horse,  and 
was  carried  into  a  cabin,  by  one  O'Halloran,  who 
found  him  lying  insensible  on  the  road;  a  doctor  and 
an  attorney  were  sent  for,  and  in  three  hours  after 
the  fall,  a  will  was  made  there,  disinheriting  the  heir 
at  law*  Lord  Chancellor  Clare  thought  that  this  will 
was  fraudulent  and  void,  and  directed  an  issue,  diver- 
aavit  vel  non.  The  Jury  found  for  the-  will ;  and 
the  Lord  Chancellor  set  aside  this  trial,  holding  th^ 
will  a  fraud,  and  directed  a  new  trial.    4SQe 
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DIGEST 

Of  Cornelius  Grogan's  and  James  Harvey's  Case,    S6, 
DISTRESS  for  Rent. 

Goods  seized  for  rent ;  after  seizure  a  fi.  fa.  delivered 
to  the  Sheriff,  who  sold  the  goods  under  it ;  and  the 
landlord,  the  distrainer,  now  applied  to  the  Court,  to 
have  the  amount  of  the  execution  paid  over  to  him  in 
discharge  of  the  head  rent.     The  plaintiff,  in  the  exe- 
cution,  suggested   fraud   and   collusion   between   the 
landlord  and  tenant.     The  Court  directed  an  issue  to 
try  if  the  goods  were  seized  collusively  by  the  land- 
lord.-   426. 
In  distress  for  rent,  or  an  annuity,  the  avowant  may  file 
two  avowries ;  and  an  application  to  set  one  of  them 
aside,  as  not  warranted  by  the  statute  of  double  pleads 
ing,  refused,  with  costs.     429. 
There  should  be  fifteen  days  between  the  distress  and 
the  sale.     If  there  is  an  over  distress,  and  the  land- 
lord sells  for  more  than  is  due,  or  at  an  undervalue, 
the  tenant  may  recover  it  back  in  an  action  of  trover, 
511. 
DIVORCE, 

Several^kinds.     215, 
DOUBLE  PLEA. 

The  statute  of  Double  Pleas  extends  to  prohibitions, 
395. 
.   The  Court  gave  leave  to  the  Judge  of  the  Court  of 
Admiralty  to  plead  three  pleas  to  a  prohibition  which 
issued  against  him,  as  Judge  of  the  Court  of  Admiral- 
ty ;  that  he  had  jurisdiction  of  the  cause,  I.  under  a 
patent ;  2.  under  an  act  of  Parliament ;  3.  by  pre- 
scription.   395. 
Liberty  refused  to  plead  in  replevin  the  general  issue, 
and  tender  and  refusal,  for  they  are  the  same  plea, 
396. 
The  statute  of  Double  Pleas  extends  to  replevins  for 
distress  for  rent,   or  for  an  annuity;  and  an  avowant 
may  file  two  avowries,  and  an  application  to  set  aside 
one,  as  not  warranted  by  the  statute,  was  refused,  with 
costs.     429. 
Liberty  to  plead  double  matter,  non  assumpsit,  and  plain- 
tiff's attainder  for  felony.     677, 

EDWARDS,  of  Cribstown, 

Evidence  against  Cornelius  Grogan,     25,  26. 
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EG  AN  .John,  Chairman  of  Kilmainham, 

Opposes  the  Bill   of  Attainder.      Suggests  to  Counsel 
against  the  bill,  to  state  their  objection  to  any  ques- 
tions put,  if  they  perceived  them  objectionable;  over- 
ruled by  the  Speaker.     Treatise,  2.     Report.  2. 
EJECTMENT. 

Quaere,  can  the  trustee  of  a  trust  term^  to  secure  an  an- 
nuity, bring  an  ejectment,  without  having  obtained  a 
judgment?  394. 
Service  of  an  ejectment  on  the  tenants  in  possession,  and 
all  in  the  country  whom  the  plaintiff  knew  or  believed 
had  title,  will  not  be  sufficient,  where  the  person  who 
had  the  freehold  for  life  resided  abroad  in  the  East- 
India  settlements  belonging  to  the  country,  and  had  no 
place  of  residence  here. 

1st,    Because,    by  application  at    the   East-India 
House,  they  would  have  been  informed  where  he  was» 
2d,  No  service  of  this  kind  will  be  allowed,   unless 
the  facts  will  warrant  the  plaintiff  in  swearing  he  had 
absconded.     401,  402. 
Lessee  of  lease  of  lives,  renewable  forever,  mortgages 
the  lease.     This  lease  vests   in   Lefebure.     Lefebure 
takes  a  new  lease  from  the  owner  of  the  fee,  and  as- 
signs it ;    the  assignment  recites  the  mortgage  ;    an 
ejectment  on  the  title  brought  by  the  assignee  ;  the  new 
lease  gives  a  new  interest  to  the  lessee,  derived  from 
the  original  source,  unshackled   of  all  incumbrances 
affecting  the  former  lease,  and  consequently  the  mort- 
gage is  no  ground  of  defence  at  law  ;  and  the  plaintiff 
recovered  the  possession  from  the  under-tenant  of  the 
original  lessee.     But  Judges  were  of  opinion  that  this 
new  lease  is  liable,  in  a  Court  of  Equity,  to  all  the 
former  incumbrances.     547. 
After  the  "execution  of  the  habere,  the  landlord  entered 
into  a  new  agreement  with   his  tenant,  who  entered 
accordingly  into  possession.     The  landlord,  on  a  dis- 
agreement taking  place  between  him  and  his  tenant, , 
cannot  renew  the  habere,  and  turn  him  out ;  if  he  does, 
the  tenant,  on  motion,  will  get  a  writ  of  restitution, 
and  the  landlord  is  driven  to  his  ejectment  on  the  title. 
633. 
Fine  levied  ;  ejectment;  subsequent  to  the  fine,  defendant 
went  to  England;  it  was  moved  to  substitute  service 
of  another  ejectment  upon  his  wife  and  his  attorney  in 
the  pending  ejectment^  on  the  ground  he  could  not  be 
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served,  and  the  demise  in  the  present  ejectment  wai 
laid  before  the  entry.  The  Court  thought  this  was  not 
a  sufficient  reason  to  substitute,  but  granted  a  conditio 
orial  order  tojimend  the  declaration,  by  laying  the  de- 
mise at  a  period  subsequent  to  the  entry,  in  which 
ejectment  there  was  an  attorney,  and  no  cause  being 
shewn,  this  rule  was  made  absolute.     646. 

An  equity  of  renewal,  where  all  the  lives  are  dead,  is 
no  defence  in  an  ejectment ;  they  can  obtain  relief  only 
in  a  Court  of  Equity.     526. 

An  ejectment,  under  a  Sheriff's  sale,  for  a  house,  70  feet 
long,  on  the  trial  it  appeared  to  be  only  20  feet. — 
Plaintiff  recovered      681. 

An  ejectment  is  at  issue,  w7here  the  defendant  takes  de- 
fence to  the  first  declaration;  for  then  the  pleading* 
must  be  filed.     609. 

If  the  second  declaration  be  filed  within  three  terms  of 
the  first,  the  defendant  is  not  entitled  to  enter  up  judg- 
ment, as  in  case  of  a  nonsuit ;  for  it  is  a  proceeding 
within  which  applies  only  to  cases  where  there  is  no 
proceeding1  for  three  terms.     609. 

Ejectment  against  joint-tenants;  all  but  one  take  defence, 
and  against  him,  by  default.  The  Sheriff  executed 
an  habere,  separating  his  share  from  the  rest.  The 
habere  was  set  aside,  and  a  writ  of  restitution  awarded, 
as  they  are  seized  per  my  and  per  tout,  and  no  execu- 
tion can  be  awarded  against  any  one  in  particular,  till 
a  trial  had  against  the  rest,  or  judgment  against  them, 
647. 

In  England,  in  ejectments  they  only  serve  the  tenants  in 
possession,  and  therefore  it  was  necessary  to  pass  the 
1 1th  Geo.  3,  to  enable  landlords  to  take  defence; 
and  there,  a  devisee,  who  has  never  been  in  posses- 
sion, cannot  take  defence,  though  an  heir  at  law,  or 
remainder-man,  may.  In  Ireland,  the  affidavit  of  ser- 
vice must  be  thus — "  Every  person  claiming  any  title, 
right,  interest,  &c.  in  the  lands,  has  been  served  ;1* 
and  a  judgment,  by  default,  will,  on  motion,  be  set 
aside,  if  any  such  has  been  omitted  to -be  served.  649. 

The  plaintiff  cannot  enter  the  rules  and  take  judgment  of 
the  term  the  ejectment  is  brought ;  it  must  be  of  the 
next.  The  plaintiff  having  done  so,  he  was  allowed, 
on  motion,  to  vacate  his  rules  and  judgment,  and  pro. 
«eed  de  novo.    677. 


INDEX* 

WBCTMENT. 

It  is  no  defence,  in  an  ejectment  on  the  title,  that  (he 
defendant  has  a  written  executory   article,  or  agree- 
ment for  a  lease,  from  the  lessor  of  the  plaintiff.     The 
plaimiiFgave  in  evidence   a  written  executory  article, 
entered  into  by  the  lessor  of  the  plaintiff  and  the  de- 
fendant, for  a  lease  to  the  defendant,  to  prove  the  de- 
fendant's acknowledgment  of  his  (the  lessor's)  title.— 
The  defendant  proved  a  notice  served  on  the  plaintiffs 
tor   execute   leases,  according  to  it,    and  proved  hi» 
having  paid  two  years  and  a  half  rent,  as  reserved 
fcv  the  articles.     The  Court  held  this  payment  of  rent 
entitled  him  to  notice  'o  quit ;  that  if  no  rent  had  been 
paid,  defendant  Would  only  have  been  tenant  at  will. 
Here  the  articles  did  import  that  the  defendant  should 
enter  under  them,  and  does  not  say  one  word  about 
the  possession  in  the  mean  tune.     702. 
.   Judgment  by  default  set  asde,  and  a  writ  of  restitution 
awarded  on  affidavit  of  merits ;  no  trial  had  been  lost  $ 
the  costs  to  abide  the  event,  and  to  admit  the  common 
title.     726. 
Court  refused  to  subs' itute  serv'ee  of  an  ejectment  upon 
one  joint  tenant  as  service  upon  the  ether;  declining 
to  give  an   opinion  whether  such  service  was  good, 
till  it  came  properly  before  them.     728. 
The  tenants  shut  the  door,  and  prevented  personal  ser- 
vice.    The  ejectment  was  put  in  under  the  door,  and 
the  people  in  the  house  were  told  what  it  was.     It 
was  now  moved,  and  a  rule  was  made  to  enter  up  th© 
rasuai  rules  ;  but  not  to  sign  judgment  till  after  it  had 
f  "been  posted  on  the  lands.     728. 

A  judgment  and  execution  in  ejectment  set  aside  on  be- 
half of  a  third  person,  who  was  entitled  to  one-fourth  ; 
the  plaintiff  had  taken  possession  of  the  whole  of  cer- 
tain denominations.  7,30. 
Party  attached  for  abusing  one  in  the  service  of  an 
ejectment.  730. 
BJECTMENT,  for  non-payment  of  rent. 

Ejectment  fcr  non-payment  of  rent;  judgment  by  consent^ 
on  condition  to  stay  execution  for  a  certain  time — - 
order  of  the  Court  to  ascertain  the  rent  due,  to  £130, 
without  saying  it  was  a  year's,  or  half  a  year's  rent, 
on  affidavit,  ascertaining  the  rent  according  to  that 
amount,  held  good,  within  the  statute.  Qf  4  George  % 
.eh.  3,    5H* 
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EJECTMENT,  for  non-payment  of  renf. 

Where  an  ejectment  for  non-payment  of  rent  is  tried, 
the  Jury  are  to  ascertain  the  rent.     554.. 

If  the  judgment  be  by  consent  or  default,  the  Court  are 
to  ascertain  the  rent.     554. 

It  is  necessary  in  the  King's  Bench  to  apply  for  leave  to 
issue  the  habere.  In  the  Common  Pleas,  the  officer 
does  it  on  the  production  of  the  affidavit.     554. 

An  ejectment  for  non-payment  of  rent  may  be  brought 
where  there  is  more  than  a  year's  rent  due.     554. 

It  is  not  now  necessary  that  the  affidavit  ascertaining 
the  rent,  be  made  by  the  lessor  of  the  plaintiff  him- 
self.    554. 

After  the  six  months  are  e  lapsed,  there  is  no  remedy  bat 
a  court  of  error.     554. 

Offer,  or  tender  of  pay  meat  within  the  six  months,  is  no 
defence,  at  the  common  law,  but  the  lease  is  for- 
feited,    551. 

A  court  of  law  or  equity  will  not  restore  the  possession, 
except  the  rent  up  to  the  day  be  paid.     554. 

If  the  proceedings  in  an  ejectment  for  non-payment  of 
rent  be  irregular  and  void,  the  tenant  can  recover  the 
premises,  in  an  ejectment  on  the  titie     554. 

Verdict — We  find  for  the  plaintiff,  with  951.  yearly  rent 
due,  is  not  a  sufficient  asceitainment  within  the  statute, 
nor  can  it  be  amended,  by  defendant's  consent ;  it 
should  ascertain  the  aniouut,  and  that  it  was  a  year's 
Tent.     633. 

Jjectment  for  non-payment  of  rent,  judgment  by  default, 
and  the  habere  executed,  and  lands  not  included  in  the 
declaration  delivered  to  the  plains  iff.  The  Court  re- 
fused a  writ  of  restitution,  because  it  appeared  that  the 
applicant  had  made  it  impossible  for  the  Sheriff  to 
ascertain  the  bounds ;  but  they  gave  leave  to  the  party 
to  take  an  issue,  not  to  be  tried  till  after  the  six  month* 
for  redeeming  were  out,  lest  an  unnecessary  expense 
should  be  incurred,  and  the  applicant  could  bring  aa 
ejectment.     635, 

Ejectment  for  non-payment  of  rent,  in  1780,  judgment 
by  consent,  and  an  habere  executed  thereon,  and  no 
tender  or  payment  within  the  six  months.  Alter  this, 
the  tenant  was  let  into  possession,  nnd  paid  rent  oi| 
the  foot  of  the  lease,  and  the  landlord,  in  various  in- 
itances,  had  considered  it  as  a  good  lease.  There 
were  rules  and  orders  of  the  Court,  bearing  date  after 
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the  six  months  for  redeeming  were  out,  refusing  (?*«. 
application  of  the  defendant  to  be  restored  to  the 
possession,  which  excluded  the  presumption  of  pay- 
ment within  the  six  months,  or  that  it  was  not  the 
landlord's  intention  to  take  the  possession.  This  lease 
was  mortgaged,  and  in  1782  a  new  ejectment  for  non- 
payment of  rent  was  brought  against  the  mortgagee, 
and  served  on  him  at  the  tenant's  house,  -where  he 
Jived.  There  was  a  notice  to  quit  served  on  the 
tenant,  and  he  gave  up  the  possession ;  and  the 
tenant  being  in  possession  in  1,800,  let  judgment  go  by- 
default.  There  were  letters  of  the  landlord,  wrote  in 
1795,  directed  to  his  own  agent,  stating  that  he 
would  sell  this  lease  for  ever,  but  would  not  recom- 
mend the  tenant.  There  were  bills  in  equity  pending 
relative  to  ir.  The  lease  is  avoided,  nor  can  such  a 
lease,  so  avoided^  even  be  set  up  again  by  a- waiver 
of  the  forfeiture,  and  can  onily  be  rendered  valid  ejther 
by  executing  a  new  lease  or  re-delivering  the  old  one, 
or  by  payment  by  the  tenant  within  the  six  months  after 
the  execution  of  the  habere,  or  by  payment  of  the 
mortgagee  in  possession,  within  nine  months  after  the 
execution  of  the  habere  ;  and  if  out  of  possession,  and 
the  mortgage  be  registered  nine  months  after  notice, 
the  lease  may  be  avoided,  as  to  the  tenant,  and  yet 
remain  good  as  to  the  mortgagee,  who  may  foreclose 
against  the  landlord. 

Nothing  of  a  parol  nature  can  set  up  a  lease,  so 

avoided. Lord  Kilwarden  doubted  whether  Lord 

Mansfield  had  used  the  words,  that  the  tenant  had 
abandoned  his  lease.  There  are  no  facts  to  warrant  ft 
waiver;  no  long  possession,  only  ten  years.  The 
application  to  be  restored  refused,  with  costs.  The 
ejectment  in  1782  was  not  served  on  the  tenant,  but 
on  the  mortgagee,  Hyanton,  who  resided  at  the  te- 
nant's house.  The  judgment  by  consent;  the  notice 
to  quit ;  the  possession  delivered  up  ;  the  judgment  by 
default,  in  1800  ;  all  these  circumstances  negative  a 
waiver  ;  nor  does  the  letter  of  1795,  by  the  bead  land- 
lord, stating  that  he  would  sell  this  land  for  ever,  alter 
the  case  ;  because  there  were  bills  in  equity  depend- 
ing. No  such  question  of  waiver  or  abandonment 
could  be  left  by  law  to  the  jury. 
Judge  Dowries  thought  the  facts  were  inconsistent 


Index. 

UECTMENT,  for  non-payment  of  rent.  '" 

with  a  redemption,  but  gave  no  opinion  whether  the 
forfeitures  could  be  waived.     The  facts  were,  in  his 
opinion,  inconsistent  also  with  a  re-delivery.     685. 
The  act  avoiding  leases  for  non-payment  of  rent,  says, 
where  judgment  is  against  the  casual  ejector,  or  where 
the  plaintiff  is  nonsuited  by  defendant's  not  confessing 
lease,  entry,  and  ouster  ;  or  where  it  is  proved  at  the 
trial  that  more  than  one  year's  rent  is  due  at  the  time 
of  the  service.     It  does  not  say  where  judgment  is  by 
consent  after  appearance.     The  Court  would  not  suffer 
it  to  be  argued  that  the  Act  did  not  extend  to  leases 
on  confessions.     685. 
If  the  tenant  redeems,  the  landlord  is  liable  to  him  for 
what  he  has  made,  or  might  have  made,  without  his 
wilful  default.     685. 
^The  4  and  12  Anne  avoids  the  lease,  in  the  event  of  a 
judgment  in  ejectment  for  non-payment  of  rent,  unlesi 
redeemed  within  six  months, 

The  4  George  I.  explains  and  amends  this  Act, 
and  extends  it  to  cases  where  there  is  distress  on  the 
land,  if  there  be  a  year's  rent  due. 

The  8  George  I.  saves  the  mortgagee's  right ;  and 
if  he  is  not  in  possession,  and  the  mortgage  is  regis- 
tered, he  has  nine  months  after  notice  to  redeem  the 
lease ;  and  if  the  tenant  redeems,  the  Act  enacts  there 
shall  be  no  occasion  for  a  new  lease.  685. 
Ejectment  for  non-payment  of  rent.  The  lease  was  for 
2  acres,  3  roods,  and  27  perches  of  Correchane  ;  the 
summons  in  ejectment  was  for  2  acres,  3  roods,  and 
37  perches  of  Correcham.  The  declaration  was  for 
5  acres,  2  roods,  8  perches  of  Correchane.  The  Judge 
at  nisi  prius  left  it  to  the  Jury  to  say,  whether  Corre- 
cham and  Correchane  were'  the  same  lands,  or  not. 
But  non-suited  the  plaintiff,  because  he  thought  the 
declaration  in  ejectment  ought  to  have  been  for  the 
exact  quantity;  and  the  Court  thought  the  nonsuit 
should  stand,  as  there  was  no  summons  in  the  eject- 
ment here.  581. 
Lord  Lifford  having  determined  that  a  demand  was  ne- 
cessary to  support  an  ejectment  for  non-payment  of 
rent,  was  the  cause  of  making  the  15  and  16  Geo.  3, 
which  made  the  service  of  the  summons  in  ejectment 
equivalent  to  a  demand  and  re-entry.    581. 
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Statutes  v^ere  necessary  to  enable  an  ejectment  to  be 
brought  for  non-payment  of  rent,  where  there  wa» 
more  than  one  year,  and  less  than  an  year  and  a  half, 
or  less  than  the  next  gale  after  the  year- — where  these 
was  no  actual  demise  in  the  lease,  or  where  there  was 
no  clause  of  re-entry.     58 1 . 

An  ejectment  on  the  Title,  differs  from  an  ejectment  for 
non-payment,  in  that,  in  an  ejectment  on  the  title,  the 
verdict  there  may  be  for  part  for  the  plaint  f.  and  for 
the  residue  for  the  defendant.  But  in  an  ejectment 
for  non-payment  of  rent,  the  verdict  must  be  general, 
either  for  the  plaintiffs  or  defendants.     58 1. 

An  ejectment  for  non-payment  of  rent  for  ten  acres, 
would  not  avoid  a- lease  for  five  a?rea.     581. 

The  statute  of  Anne  was  made  to  save  th*:*  necessity  of  a 
demand  and  re-entry,  at  the  common  Ia;v.     581. 

Ejectment  for  non-payment  of  rent— one  leases  for  land* 
in  different  counties — an  ejectment  was  brought  in 
each  county.  This  lease  is  evidence  in  support  of  an 
ejectment  in  each  county,  and  that  the  lease  in  each 
county  was  avoided.     581. 

One  lease  for  tithes  lying  in  several  counties,  but  con* 
veyed  by  one  lease ;  there  were  separate  summonses 
in  ejectment  for  the  lands  in  each  county,  and  eject- 
ment brought  to  recover  the  tithes  for  non-payment  of 
the  rent ;  and  the  plaintiff  recovered.     583. 

An  ejectment  for  non-payment  of  rent,  is  an  ejectment 
on  the  title  ;  it  is  a  statutable  title.     640. 

In  the  King's  Bench  the  costs  to  be  paid  on  redeeming, 
are  not  the  costs  between  attorney  and  client;  but 
the  full  costs  of  the  plaintiff,  between  party  and  party, 
to  bs  ascertained  by  the  officer.  Mr.  John  Ball,  af- 
terwards Serjeant  Ball,  stated  that  the  Court  of 
Common  Pleas  had  ruled  that  the  words  in  the  statute, 
full  costs,  meant  all  the  costs  the  lessor  of  the  plaintiff 
was  liable  to  pay  his  attorney.     401. 

The  Court  refused  to  set  aside  a  judgment  hV  Ejectment 
for  non-payment  of  rent,  for  the  irregularity  of  the 
proceedings,  having  been  carried  on  ih  the  name  of 
another  attorney,  who  had  not  given  leave  to  use  it— 
for  the  irregularity  of  there  being  no  attorney's  name 
signed  to  any  of  the  affidavits ;  and  that  though  the 
money  or  rent  had  been  offered  before  the  execution 
of  the  habere— because  the  application  was  not  mad* 
till  a  year  after  the  execution  of  the  habere.    410* 
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ELDON,  Lord  Chancellor  of  England^ 

s  :     I  Of-opinion   that  Counsel  against  ft  Bill  of  Pains  and 

Penalties  have  a  right   to  object  to  question,   even 

before  the  answer,  whether  the  question  be   put   by 

.  counsel  for  the   Bill,  or  by  a  peer  of  the  House* 

Treatise,  2.    . 

ELEGIT. 

A  subsequent  elegit  creditor  mu9t  move  for  leave  to 
bring  an  ejectment,  on  the  prior  creditors  having  been 
paid  off.     394. 

ELGEE. 

Reverend  M.  Elgee,  a  loyal  man,  acted  with  the  rebels, 
to  save  his  life— was  christened,  and  made  a  papist, 
15. 

ENTRY  and  EXPULSION. 

The  plea  of  entry  and  expulsion,  and  rien  in  arrear, 
admit  the  lease,  as  stated  in  the  declaration.     639. 

ERROR. 

Two  writs  of  error  brought  to  reverse  two  outlawries 
by  the  heir.  It  was  moved  to  receive  and  allow  the 
writ,  grounded  on  the  consent  of  the  Crown.  The 
Court  asked  the  Attorney  General  if  he  consented  to 
receive  it,  and  then  called  on  the  plaintiff  to  assign 
his  errors  ;  and  he  assigned  for  error — First,  that  the 
name  of  the  defendant,  as  described  in  the  first  and 
second  writ  of  exigent,  is.  omitted  in  the  third  writ 
of  exigent,  and  on  the  return  to  it.  Second  error, 
that  on  the  return  to  the  quintus  exactus  against  the 
two  defendants,  the  Earls  of  Fingal  and  Gormans- 
town,  was  non  comparuerunt,  without  adding  nee 
eorum  aliquis  comparuit. — Third  error,  that  the  out- 
law in  the  judgment,  Lord  Gormanstown,  was  dead 
previous  to  the  teste  of  the  quintus  exactus.  The 
Court  ordered  this  assignment  to  be  engrossed  and 
filed  ;  a:id  called  on  the  Attorney  General  to  plead 
to  the  assignment.  The  Attorney  General  pleaded 
as  to  the  first  errors  assigned  in  nullo  est  erratum. 
As  to  the  third,  he  confessed  that  the  outlaw  was 
dead  previous  to  the  teste  of  the  quintus  exactus.  The 
Court  ordered  all  assignments,  confessions,  pleas,  &e. 
to  be  made  up;  and  the  counsel  for  the  plaintiff  in 
error  applied  for  the  order  of  the  Court  to  make  up 
the  judgment  of  reversal,  which  was  granted.  37(>, 
377,  378. 
It  is  no  matter  whether  the  Attorney  General  pleads  te 
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the  assignment  of  errors  in  law,  or  confesses  them ; 
for,  though  he  confesses  the  errors  in  law,  the  Court 
must  lock  into  it  themselves.  But  his  confession  of 
errors  in  fact,  will  bind  the  Court.    579,377,378. 

The  statute  of  the  35th  George  3,  annexes  a  penalty  of 
w£500,  on  bribing  any  voter.  An  action  was  brought 
jointly  against  four  defendants,  and  a  joint  judgment 
given.  Error  brought  thereon;  and  assigned  that 
the  action  and  judgment  were  joint.  Qu2ere.  435. 
ESTATE. 

Estate  pur  autre  vie,  if  devised,  the  devisee  takes  as 
special  occupant ;  if  not  devised,  the  statute  vests  it  in 
the  executors  and  administrators,  as  assets.  In  cases 
ef  devises,  the  same  construction  prevails  as  in  cases 
of  fee  simple ;  there  is  a  difference,  where  common 
occupancy  takes  place.     446. 

Devise  to  one  for  life,  and   after  his  death  to  devisee'* 
issue,  and  their  heirs,  is  an  estate  tail  in  the  devisee. 
4$6. 
ESTOPPLE. 

Head  landlord  receives  rent  from  undertenant.  The 
agent  of  the  assignee  of  lessee  also  receives  rent  from 
the  undertenant.  The  undertenant  leases  to  defen- 
dant. An  ejectment  brought  by  the  assignee  of 
the  lessee.  Quaere,  is  there  such  a  privity  of 
estate  between  the  plaintiff  and  defendant,  as  to  estop 
the  defendant  from  controverting  the  defendant's  title  ? 
548. 
EVIDENCE. 

In  giving  evidence  on  a  Bill  of  Pains  and  Penalties,  the 
party  sought  to  be  punished  has  a  right  to  object  to 
the  questions  before  answer ;  he  is  not  bound  to  wait 
till  the  answer  be  given.     Treatise,  2. 

Reports  of  improper  conduct,  no  evidence  on  a  Bill  of 
Pains  and  Penalties  against  the  Queen;  and  for  a 
divorce,  on  the  ground  of  Adultery,  and  improper 
conduct.    Treatise,  3. 

Hearsay  and  belief,  received  as  evidence,  by  the  Irish 
House  of  Commons,  on  a  Bill  of  Attainder.     3. 

Reports  not  received  as  evidence  in  the  House  of  Lords 
of  England,  in  a  Bill  of  Pains  and  Penalties.  Trea- 
tise, 3. 

Conversations  in  the  presence  of  the  party  accused,  hap- 
pen where  they  will,    though  on   a  trial  before  t 
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court-martial,  received  as  evidence  in  the  Irish  House 
of  Commons.     26. 

Escheator  refused  to  hear  evidence  on  an  inquisition  held 
under  an  Attainder  Act,  on  behalf  of  claimants  of  the 
lands  sought  to  be  included.      150* 

Leaving  out  some  denominations,  evidence  that  a  deed 
was  not  executed  with  intent  to  evade  the  forfeiture 
arising  from  the  grantor  in  the  deed,  committing  trea- 
son.    165. 

Antedate  of  a  deed,  strong  evidence  of  fraud.     165. 

The  names  of  the  witnesses  and  grantor,  being  in  dif- 
ferent ink,  evidence  of  fraud,     165. 

Non-delivery  of  a  deed,  and  its  remaining  with  the 
grantor,  strong  evidence  of  fraud.     Treatise,  165. 

Recitals  of  a  mortgage,  in  a  deed,  evidence  of  the  ex- 
istence of  such  mortgage.     176. 

Covenant  to  convey  the  equity  of  redemption,  on  pay- 
ment of  a  sum  of  money — proof  of  great  money-deal- 
ings and  accounts  between  the  parties,  and  that  the 
payor,  or  person  to  whom  the  equity  of  redemption 
was  to  be  conveyed,  had  the  payee's,  or  he  that  was 
to  convey  the  equity  of  redemption  bonds,  and  these 
bonds  never  after  heard  of,  evidence  of  payment.  186*. 

The  probate  of  the  father's  will,  appointing  the  mother 
guardian  of  a  minor,  and  two  witnesses  swearing  that 
one  of  them  had  read  the  will,  and  the  other  had 
heard  it  read,  wherein  he  made  such  appointment  of 
guardian,  sufficient  evidence  of  an  appointment  of 
guardian,  pursuant  to  the  statute  of  9  George  II. 
208,  209. 

Suit  in  the  Ecclesiastical  Court,  to  annul  marriage  of 
minor,  by  guardian,  under  9  Geo.  II.  Probate  of 
will,  appointing,  read,  in  the  consistorial  Court,  as 
evidence  of  the  suit  being  brought  by  guardian ;  on 
appeal  to  the  metropolitan,  it  appeared  that  the  pro- 
bate had  been  read  below  ;  but  a  copy  of  it  was  sent 
with  the  transmiss,  and  the  Judge  of  the  metropo- 
litun  Court  above  rejected  it,  as  new  evidence.  On  an 
appeal  to  the  Court  of  Delegates,  the  Court  of  Dele- 
gates held  that  the  probate  was  not  new  evidence,  and 
ought  not  to  have  been  rejected.     208. 

Any  thing  mentioned  in  the  transmiss  as  being  read,  is 
not  new  evidence.     208. 

The  answer  of  one  defendant  in  the  ecclesiastical  Court 
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cannot  be  read  against  another,  as  he  loses  thereby  the 
benefit  of  cross-examination.     226. 
In  equity  they  strike  him  out,  and  examine  him  as  a 

witness.     226,  227. 
Ledger-book,  not  evidence  of  the  contents  of  a  wilj,  as 

it  is  only  the  copy  of  the  register.    224. 
Of  what  probate  is  evidence.     220. 
In  an  information,  a  libellous  letter,  dated  from  Bray, 
purporting  to  be  wrote  and  signed  by  the  defendant, 
the  defendant  being  seen  near  Bray  on  the  day  it  ap- 
peared, by  the  postman,  to  Live  been  put  in  the  Bray 
post-ofHce  ;  having  stated  to  a  friend,  that  the  party 
to  whom  the  letter  vyas  addressed  would  receive  such 
a  letter  as  would  induce  him  to  insult  or  challenge  him, 
and  requesting   that  friend   to   be  his  second;  from 
the  defendant  not  denying,  to  a  court  of  inquiry  of  the 
Lawyers'  corps,  held  relative  thereto,  that  he  was  the 
author  of  it ;  from  its  being  the  opinion  of  the  court  of 
inquiry  that  he  was  the  author  of  it,  from  an  allusion 
in  the  newspaper  publication,  published  by  the  de- 
fendant, that  letters  were  circulated,  was  evidence  to 
go  to  a  jury  that  the  defendant  was  the  writer,  though 
there  was  no  proof  of  the  hand-writing,  or  other  evi- 
dence of  the  identity  or  other  publication  of  the  letter. 
239,  286. 
A  libel,  published  in  a  paper  in  Ireland,  which  paper 
is  circulated  in  Eugland,  is  indictable  in  England ; 
and  evidence  that  it  was  found  in  England,  and  the 
persons  against  whom   the  bills   are  preferred,    made 
and  caused  it  to  be  published  in  Ireland  in  the  news- 
papers, is  su$icient  to  support  the  indictment.     239. 
In  examining  evidence,  before  the  House  of  Lords,  on  a 
bill  of  pains  and  penalties,  the  party  has  a  right  to 
object  to  a  question  which  he  eousiders  illegal,  before  it 
is  answered,  as  the  answer  might  make  an  impression 
which,  if  the  question  were  overruled,  it  would  be 
difficult  to  remove.     Treatise,  2. 
On  a  trial  of  an  indictment  for  a  rape,  Judge  Daly  re- 
fused to  admit,   de  bene  esse,  a  conversation  to  be 
given  in  evidence,  till  brought  home  to  the  prisoner, 
as  it  might  leave  an  unfair  impression  on  the  jury,  and 
influence  their  verdict.     344. 
In  a  trial  of  a  rape,  it  is  not  enough  for  the  prosecutrix 
to  swear  that  the  prisoner  violated  her  j  the  fact  itself 
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,   j  .  must  be  proved.     Such  proof  may  be  dispensed  witii, 

by  consent,  as  was  done  in  Ledwieh's  case.     345, 

In  a  trial  for  a  rape,  Judge  Daly  rejected  evideuce  of 

"the  prosecutrix  having  had  an  extremely  virtuous  edu- 
cation, and  having  always  conducted  herself  with  the, 
strictest  propriety,  as  irrelevant,  there  being  no  at- 
tempt  to  impeach  the  correctness  of  the  prosecutrix^ 
conduct.     353. 

On  a  trial  for  a  rape,  Baron  Wood,  on  the  prosecutrix 
being  asked  had  she  slept  with  her  master,  informed 
the  witness  she  had  no  right  to  answer  that  question  ; 
that  he  would  not  allow  such  questions  to  be  put  to  a 
witness.  Suppose  she  had,  that  has  nothings  to  do  with 
the  prisoner  at  the  bar  ;  he  had  no  right  to  ill  treat  her 
on  that  account.     352,  354,  355. 

Such  questions  shall  not  be  put  to  a  witness  as  will  dis- 
grace him.  If  witnesses  are  to  be  hunted  and  terri- 
fied, as  to  the  whole  history  of  their  lives,  who  would 
be  a  witness  ;  there  would  be  an  end  to  justice. 
Baron  Wood  informed  the  jury,  that  he  did  not  like 
the  mode  of  hunting  and  terrifying  witnesses,  and  the 
■whole  history  of  their  lives  raked  up  against  their  evi- 
dence ;  for  who,  at  one  time  or  other,  has  not  com- 
mitted a  foible?     352,  354,  355. 

The  witness  may  be  examined  to  such  questions  as  tend 
to  shew  that  the  prosecutrix  is  not  entitled  to  belief,  if 
such  questions  are  connected  with  the  transaction  at 
trial,  and  none  else.     352,  354,  355. 

jEvidence  was  then  adduced,  on  behalf  of  the  prisoner, 
who  swore  that  the  prosecutrix  had  met  this  man,  her 
master,  at  Warring,  and  that  she  had  said,  that  if  it 
had  not  been  for  Hilman,  she  would  not  have  prose- 
cuted the  prisoner  ;  and  if  he  was  hanged,  she  would 
never  be  happy  again.  Baron  Wood  said,  this  had 
nothing  to  do  with  the  case  ;  that  he  did  not  like  these 
attempts  to  raise  prejudices  against  witnesses  ;  that  it 
shewed  humanity  on  her  part,  and  tended  more  to  raise 
than  depreciate  her  character,  to  say  that  she  would 
be  unhappy  if  the  prisoner  was  hanged.  352,  354, 
vJ55. 

Acts  of  vestry,  directing  the  minister  and  churchwarden* 
to  make  a  lease  of  the  church-yard  for  41  years,  are 
decisive  evidence  of  the  agreement  of  the  parish  with, 
the  Vicar,  whereby  they  gave  up  their  rights  of  ceme- 
tery.    365. 
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letters  of  administration  granted  to  the' widow,  are  not; 
conclusive  evidence  of  her  marriage,     391. 

In  an  inquisition  for  damages,  in  replevin,  the  damages 
arising  from  the  taking  and  detaining,  &c.  are  only 
admissible  in  evidence ;  no  consequential  injury  caa 
fee  given  in  evidence.     400,   401. 

It  rather  seems  a  writing,  unstamped,  in  the  nature  of 
an  account,  should  be  admitted  in  evidence.     4  1  7. 

The  Chancellor  refused  a  motion,  by  the  defendant,  to 
re-examine  a  witness,  after  publication,  as  to  a  point 
in  an  interrogatory  he  had  not  answered.     428. 

A  witness  examined  in  Chancery  omits  answering  on* 
point  in  an  interrogatory  in  his  evidence,  in  a  cause  in 
the  Exchequer,  which  a  trustee  for  the  plaintiff  filed, 
and  which  Exchequer  cause  the  plaintiff  had  applied 
for  liberty  to  proceed  in,  ought  to  be  received  by  the 
Master,     428. 

A  recital  in  a  deed,  executed  by  the  tenant  for  life, 
stating  that  there  is  no  personal  property,  is  not  evi- 
dence against  the  tenant  in  tail  of  the  personal  estate- 
being  exhausted,  on  a  bill  of  foreclosure.     436,  437. 

Trover  for  bark.  The  defendant  offered  as  an  evidence 
one  Abelard,  to  prove  that  he  and  plaintiff  were  joint 
owners  of  the  bark,  and  he,  the  witness,  consigned  it 
to  the  defendant  to  sell,  in  satisfaction  of  a  debt  due  to 
him  by  the  witness  Abelard.  Abelard,  after  the  de- 
livery of  the  bark,  became  a  bankrupt.  The  Judge 
rejected  him  as  a  witness  to  prove  this  contract,  as  his 
shewing  property  in  himself,  at  the  time  of  the  trans- 
fer, would  vest  the  property  in  the  assignee  of  th* 
witness,  for  his,  the  witness,  Abelard's  own  benefit. 

The  Judge  also  rejected  Abelard  as  a  witness  to 
prove  that  this  contract  was  not  waived,  or  given  up 
by  him,  the  witness,  and  was  continued  at  the  time  of 
writing  the  letters,  by  the  plaintiff,  to  the  witness, 
stating  that  no  deduction  would  be  made  from  the  price 
of  the  bark;  verdict  for  the  plaintiff.  The  Court 
set  the  verdict  for  the  plaintiff  aside,  on  payment  of 
costs.     457,  458. 

A  person  employed  to  sell  goods,  and  to  have  the  over- 
plus above  a  certain  sum,  for  himself,  is  a  competent 
witness  to  prove  the  contract  of  sale.     458. 

A  statute  attainted  Tandy  of  high  treason,  unless  he 
surrendered  before  the  first  day  of  December,  179&, 
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to  abide  his  trial  for  the  treasons  a-llcaged  against  hrrn. 
Tandy,  pleads  in   bar  of  execution,  that  before   the 
time  limited  for  his  surrender,  he  was  arrested,  at  the 
desire,  and  by  the  authority  of  the  King,  and  was 
detained  ever  since.— Evidenceof  the  guilt  or  innocence 
of  the  prisoner  is  inadmissible  on  this  issue;  so  also 
is  evidence  of  his  intent  of  surrendering.     (Quaere, 
however,  if  the  intent  of  surrender  might  not  have 
been  put  in  issue  by  proper  pleading  on  behalf  of  the 
Grown?)     Evidence  that  Tandy,  between  the  passing 
of  the  Act,  and  the  day  of  surrender,  had  been  in 
Ireland,  holding  a  commission  from  the  French  Go- 
vernment, at  that  time  at  war  with  this.  Government, 
I  is  not  admissible  on  this  issue.     472. 

The  only  evidence  admissible,  is,  whether  they  were 
I  arrested  and  detained  in  custody,  or  not*     472. 

And  the  prisoner  is  to  prove  the  arrest  and  detaining,' 

and  not  the  Crown  that  he  was  at  large.     472. 
Sir  Charles  Talbot,  acting  for  thirty-one  years  as  agent 
to  Lord  Donegal — The  defendant  made  proposals  to 
one  Alexander  ;  Alexander  transmitted  them  to  Sir 
Charles ;  wrote  over  a  written  agreement   (hereto ; 
and  those  written  agreements  were  uniformly  acted 
on  for  31  years  by  the  Marquis,  and  ratified  by  him. 
Sir  Charles  died.     The  Marquis  made  a  lease  to  the 
plaintiff,  who  brought  an  ejectment.     The  defendant 
offered  this  written  agreement  of  Sir  Charles  in  evi- 
dence, and  also  that  he  had  paid  a  great  sum  of  mo- 
ney in  rent,  and  had   raised  the   rent ;  and  that  the 
Marquis  had  received  the  advanced  rent.     This  is  no 
evidence  of  any  authority,  either  written  or  parol, 
from  the  Marquis  to  Sir  Charles ;  nor  are  there  any 
grounds  for  to  leave  it  to  the  jury  to  presume  any  such 
written  or  parol  authority.     426. 
The  letters  patent  appointing  Lord  Landaff  custos  rotu- 
lorum  of  the  county  of  Tipperary,  being  lost,,  evidence 
of  the  Lord  Chancellor's  fiat  for  making  out  the  letters 
1o  him.     A  certificate  from  the  officer  that  such  patent 
bad  passed  the  Great  Seal,  a  certificate  of  its  being 
enrolled,   and  evidence  of  theii   being  lo^t  in  1794, 
was  held  sufficient.    509. 
Though  a  party  is  bound,  by  rule  of  the  Court,  to  admit 
an  enrolment,  yet,   if  on  the  trial  he  objects  that  it 
wants  the  proper  stamp,  the  Judge  at  the  trial  will 
reject  it.     509. 

*i 
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An  act  of  Parliament  makes  the  lease,  if  not  a  deed 
under  seal,  &c-  evidence  ef  the  value  and  of  the 
agreement,  to  go  to  the  jury,  in  an  action  for  use  and 
occupation.     5il. 

Assumpsit — first  count,  indebitatus  assumpsit,  for  use 
and  occupation  ; — second  count,  quantum  valebat,  for 
use  and  occupation.  The  action  was  brought  to 
recover  the  difference  between  the  amount  of  a  sale 
on  a  distress,  and  a  year's  rent.  The  Court  will 
presume  the  record  to  be  a  record  of  the  year  it  pur- 
ports to  be  of;  and  the  Court  will  not  admit  the  de- 
fendant to  shew  when  the  subpoenas  were  sued  out,  in. 
order  to  shew  that  the  action  was  commenced  before 
the  rent  was  due.     51 1. 

The  defendant  may  shew  that  the  goods  were  sold  at  an 
undervalue,  and  the  defendant  being  in  prison  at  the 
time  of  the  sale,  is  a  good  ground  for  presuming  they 
were  sold  at  an  undervalue— or  the  defendant  may 
shew  that  he  had  not  the  lands  for  the  time  declared 
on.     51  L 

The  defendant  cannot,  under  the  count  of  indebitatus 
assumpsit,  give  in  evidence  the  tortious  acts  of  the 
plaintiff,  but  he  can  under  the  count  of  quantum  vale- 
bat,     fill. 

Action  on  the  case  for  the  malicious  prosecution  of  a  ci- 
vil suit — to  wit,  an  action  on  two  bonds  ;  and  also  for 
false  imprisonment. 

The  plaintiff  cannot  give  evidence  of  the  defendant 
suing  two  subpoenas  instead  of  one,  on  another  demand 
prior  to  the  cause  for  which  the  action  was  brought, 
the  malicious  prosecution  of  which,  is  the  ground  of 
the  present  action ;  nor  can  he  give  evidence  of  any 
imprisonment  subsequent  to  the  lime  for  which  the 
damages  are  brought.     516. 

The  defendant  not  having  made  an  affidavit  that  money 
was  due  on  the  demands  which  it  wasalledged  he  had 
maliciously  prosecuted  when  called  on  to  shew  cause 
of  bail,  is  evidence  that  he  knew  nothing  was  due, 
and  that  the  arrest,  &c.  was  malicious.     516. 

The  judgment  in  the  action  charged  to  be  maliciously  pro- 
secuted, is  conclusive  evidence  that  nothing  was  due 
thereon,  and  that  there  was  no  foundation;  nor  are  the 
jury  to  consider  the  evidence  given  on  that  trial.    516* 

After  the  plaintiff  has  closed  his  case,  he  cannot  give 
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evidence  of  his  prosperous  condition  before  the  ar- 
rest, and  his  deplorable  one  since  ;  it  was  his  folly 
not  to  give  it  in  making  out  his  case.  516. 
Protestant  landlord  makes  a  lease  to  a  papist  for  31 
years,  with  covenant  to  renew  for  31  years  more, 
and  so  to  continue  while  the  interest  lasted.  The 
protestarst  landlord  files  a  bill  of  discovery,  under  the 
penal  code,,  against  the  papist  tenant;  and  a  compro- 
mise took  place  that  the  profestant  landlord  should 
make  the  papist  tenant  a  valid  lease  for  31  years,  and 
that  the  papist  tenant  should  surrender  and  give  up 
his  original  lease,  with  the  covenants  for  renewal. 
At  the  expiration  of  this  lease,  the  papist  tenant  re- 
fused to  give  up  the  possession,  and  the  protestant 
landlord  brought  an  ejectment,  and  recovered ;  and 
the  papist  tenant  filed  against  the  protestant  landlord, 
to  be  decreed  the  benefit  of  the  original  lease.  The 
Court  held  that  the  plaintiff,  the  papist  tenant,  not 
producing  the  original  lease,  nor  proving  any  search 
made  by  him  for  it,  and  it  appearing  to  be  in  the 
possession  of  the  protestant  landlord,  it  must  be  pre- 
sumed to  be  surrendered  as  a  consideration  of  the 
valid  lease  for  31  years,  made  to  the  papist  tenant, 
and  so  no  secondary  evidence  could  be  given  of  its 
contents,  nor  could  it  operate  <*s  an  estopple  upon 
the  protestant  landlord.     6'21. 

Where  recitals  are  evidence,  and  of  what,  and  against 
whom.     526. 

Where  mesne  assignments  must  be  proved,  and  what  is 
evidence  thereof.     526. 

A  deed  produced  on  a  plea  of  non  est  factum  to  an 
action  of  covenant,  varying  from  the  deed  set  out  m 
the  declaration,  by  words  drawn  across  by  a  pen,  by 
consent  of  the  defendant,  will  not  s.ipport  a  piea  of 
non  est  factum.     531. 

-A  note,  in  the  handwriting  of  the  defendant,  that  the 
deed  declared  on  was  altered  after  execution,  by  his 
consent,  is  evidence  to  support  the  deed  ;  but  the  deed 
should  be  stamped  anew.  If  there  was  no  objection, 
at  the  trial  to  receive  it  in  evidence,  it  is  too  late  to 
make  it  after.     531. 

A  man  treating  a  deed  as.  his  own,  is  evidence  of  a 
delivery.     53  K 
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The  paying  interest  by  the  wife,  aftrr  the  death  of  her 
husband,  upon  a  mortgage  of  the  wile's  land,  exe- 
cuted by  her  and  her  husband  during  the  coverture,  is 
evidence  of  a  new  delivery  by  her.     531. 

^arol  evidence,  or  .any  evidence  short  of  the  record, 
though  coming  out  of  the  cross-examination,  inadmis- 
sible to  prove  an  impleader,  if  the  defendant  pleads  the 
general  issue.  Plaintiff  may  give  evidence  of  his  cha- 
racter, to  enhance  the  damages;  and  having  thereby 
put  his  character  in  issue,  the  defendant  may  give  evi- 
dence against  it,  in  mitigation  of-damages.     537. 

The  libel  is  prima  facie  evidence  of  malice,  and  throws 
the  proof  on  the  defendant.     537. 

Directing  a  written  charge  to  one  officer,  in  his  official 
capacity,  and  offering  to  prosecute,  is  evidence  that  it 
was  meant  to  bring  on  a  trial,  and  not  as  malice.—- 
537. 

In  an  action  for  a  malicious  prosecution,  the  plaintiff  must 
prove  the  malice,  and  that  the  prosecution  is  at  an  end ; 
and  however  malicious  the  prosecution  may  have  been, 
yet  ii  he  is  founded  in  the  prosecution,  if  there  are 
grounds,  it  is  not  actionable.     537. 

A  conviction,  under  the  Timber  act,  for  cutting  trees  for 
pikes,  will  be  quashed,  if  it  appears  that  it  took  place 
on  the  sole  evidence  of  the  informer.     563* 

An  entry  in  what  is  called  the  Day  Note,  which  is  pub- 
lished by  the  Clerks  of  the  Entries,  for  the  accommo- 
dation of  the  merchants,  is  no  evidence  to  show  who 
was  the  person  who  entered  them  at  the  Custom-house, 
or  that  the  person  in  whose  name  the  entry  was  made 
at  the  Custom-house,  was  the  person  who  actually  and 
really  entered  them.     571. 

A  tenant  of  other  lands  is  a  competent  witness  in  support 
of  his  landlord's  title  to  other  lands  to  which  he  is  not 
tenant.     627. 

.Evidence  of  lands  being  grazed  on,  without  shewing  that 
the  lessor  was  paid  for  it,  will  not  support  the  plea  of 
entry  and  eviction.     639. 

The  belief  of  witnesses,  founded  on  hear-say,  that  the 
lessor  of  the  plaintiff  has  assigned  his  interest,  &c.  to 
a  third  person,  is  not  sufficient  to  warrant  a  nonsuit ; 
aliter,  if  the  deed  was  in  court,  and  would  not  be 
produced.     646. 

The  habere  on  a  judgment  in  ejectment  executed,  is  con* 
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elusive  evidence  of  the  right,  of  property  to  al!  the 
potatoes  growing  at  the  time  of  its  execution  against 
the  planter  or  sower,  in  a  replevin  brought  for  them, 
648. 

■Hand-writing  of  defendant  proved  by  one  who  had  seen 
him  write  about  two  years  ago,  but  who  formed  his 
opinion  of  its  being  the- hand-writing,  more  from  hav- 
ing received  letters  from  him,  than  from  any  recollec- 
/  tioii  of  his  hand-writing  ;  nor  would  he  take  upon  him 
to  swear  positively  to  it,  from  his  knowledge  or  recol- 
lection ;  it  was  from  a  comparison  of  hand-writing  he 
formed  his  opinion  ;  held  sufficient.     665+ 

The  witness  for  the  Crown,  in  explanation  of  a  question 
put  to  him,  on  his  cross-examination,  read  in  evidence 
letters  to  him  from  one  Mr.  Archer.  The  defendant 
was  not  allowed  to  read  this  Mr.  Archer's  letters 
written  to  him,  the  defendant.     666. 

Of  record.  -  685. 

Where  the  deed  is  proved  to  be   executed,  the  original 
memorial  need  not  be  produced  ;   an  attested  copy  will 
do.     But  if  the  title-deed  be  not  before  the  Court,  it 
cannot  be  proved  by  the  memorial.     726. 
EXCHEQUER. 

Thejurisdiction  given  to  the  Court  of  Exchequer  by  the 
statute  of  the  38th  Geo.  HI.  to  discharge  prisoners  in 
actual  custody,  under  green-wax  process,  on  petition, 
is  exclusive  of  their  being  Commissioners  of  Reduce- 
ments.     401. 

The  Court  of  Exchequer  discharged  a  prisoner  in  actual 
custody,  under  green-wax  process,  on  his  entering 
into  a  recognizance  to  appear,  and  answer  the  com- 
plaint, &c.  for  which  he  had  been  originally  arrested, 
401. 
EXCHEQUER  Chamber. 

Order  of  Precedency  in  the  new  Court  of  Exchequer 
Chamber, 

Their  place  of  sitting. 

An  account  of  their  proceedings. 

This  Court  formed  to  prevent  delay, 

A  writ  of  error  was  brought,  for  delay,  into  this  Court  $ 
they  affirmed  the  judgment,  with  full  costs  ;  i.  e.  with 
all  the  costs  the  defendant  in  error  had  incurred,  to 
be  ascertained  by  the  defendant  in  error's  own  oath. 

To  bring  a  writ  of  error,  for  the  sole  purpose  of  delay, 
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is  contrary  to  (he  oath  or"  an  attorney,  swearing  he 
will  not  delay  the  parties  ;  and  no  Counsel  should  ad- 
vise it.     676. , 

EXECUTION. 

Goods  seized  for  rent ;  after  seizure,  a  tl.  fa.  delivered 
to  the  Sheriff,  who  sold  the  goods  under  it,  and  the 
landlord,  who  distrained,  now  applied   to  the  Court 
to  have  the  amount  of  the  execution  paid  over  to  him, 
in  discharge  of  the   head-rent.     The  plaintiff  in  the 
execution  suggested   fraud  and   collusion  between  the 
landlord  and  tenant.     The  Court  directed   an  issue  to 
try  if  the  goods  were  seized  collusively  by  the  land- 
lord.    426. 
The  year  within  which  execution  may  be  sued  out,  is  to 
be  reckoned  by  months  and  days,  and  not  by  terms,  in 
the  Common  Pleas.     551. 
If  a  man  be  detained  in  custody,  under  an  execution, 
sued  out  on  a  judgment  on  scire  facias,  after  a  year 
and  a  day,  the   Court  will  set  aside  the  judgment  and 
execution,  with  costs.     551. 
On  a  fi.  fa.  delivered  to  the  Sheriff,  he  is  bound  to  seize 
the  goods,  at  his  peril.     An  inquisition  held  by  him, 
on  a  claim  of  property  of  goods  seized,  finding  them 
the  property  of  the  claimant,  and  not  of  the  defendant, 
will  not  justify  the  Sheriff  in  returning  nulla  bona,  and 
the  Court  will,  if  it  appear  to  them  that  the  goods  are 
the  property  of  the  defendant,  make  a  rule  on  him  to 
amend  his  return.     But  if  the  conduct  of  the  Sheriff 
proceed  from  negligence,  and  not  from  corrupt  motives, 
they  will  order  a  new  fieri  facias  to  issue,  to  re-seize 
the  goods.     432. 
A  certificate  of  an  injunction  being  dissolved,  by  which 
the  plaintiff  was  hung  up  for  above  a  vear,  is  not  a 
sufficient  ground  to  move  to  take  out  execution  ;  there 
must  be  an  affidavit  of  such  injunction  being  dissolved, 
and  on  that  a  conditional  order  only  will  be  made,  in 
the  first  instance.     725. 

EXECUTION  of  Sentence. 

If  the  sentence  of  the  Court  of  Oyer  and  Terminer  be 
not  carried  into  effect  on  the  day  appointed,  the  course 
js,  for  the  Attorney  General  to  apply  to  the  Couft  of 
King's  Bench  for  an  habeas  corpus,  that  a  day  may 
be  appointed  to  carry  the  sentence  into  execution; 
which  habeas  will  as  granted ;  and  on  his  being 
brought  up,  a  day  will  be  appointed.     398* 
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EXTORTION. 

A  marked  writ  cannot  be  issued  for  money  extorted 
without  a  Judge's  fiat.     632. 

FELONY. 

Quaere,  is  it  felony  in  a  magistrate  to  extort,  or  attempt 
to  extort  money,  under  the  threat  of  quartering  500 
soldiers,  and  destroying  the  place?     416. 
FEiME  COVERT, 

When  a  feme  covert  uses  fraud,  and  passes  herself  off 
as  a  feme  sole,  the  Court  will  not  summarily  interfere 
on  her  arrest,  but  leave  her  to  plead  her  coverture. 
732. 
FINE. 

A  court-martial  cannot  inflict  a  line.     462. 
FINE  of  Lands. 

Mortgagor  articles  to  convey  to  trustees,  for  use  of  hit 
second  son,  no  conveyance  proved — mortgagor  dies, 
leaving  his  eldest  son,  an  idiot.  He  is  a  trustee  for 
the  second  son;  The  mortgagee  claiming  the  fee, 
levies  a  fine — the  second  son  has  such  an  interest 
under  the  articles,  as  if  in  possession  he  could  levy  a 
fine,  of  which  he  is  also  bound  to  make  an  entry,  to 
avoid  the  fine  of  the  mortgagee.  The  idiotcy  of  his 
trustee  will  not  avail  him,  nor  his  not  being  heir  at 
law.  185,  186,  187,  188. 
FINE  and  recovery. 

Tenant  in  tail  mortgages,  and  conveys  possession  of  th© 
land  to  the  mortagee,  and  so  being  seized  only  of  an 
equity  of  redemption,  levies  a  fine,  and  suffers  a  re- 
covery ;  this  does  not,  in  a  court  of  law,  bar  the  re- 
mainders over.  The  operation  it  shall  have,  is  totally 
for  a  court  of  equity  to  decide  on.  466. 
JTTZGERALD,  (Edward), 

An  active  rebel  leader,  and  high  in  command  among 
them,  pardoned  by  Government,  and  suffered  to  con- 
vey away  his  property.     15,   16. 

A  rebel  commander  in  Wexford.     6. 

Pardoned,  and  let  quit  the  country  with  his  property, 
15,  16. 
FITZGERALD  (Lord  Edward). 

He  was  the  rebel  commander  in  chief,  possessed  of  great 
military  talents  ;  his  attainder  passed,  and  was  after- 
wards reversed.  The  bill  was  brought  in  by  the  Mi- 
nistry.    143,  146,  147, 
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FITZGERALD  (Lord  Edward). 

Before  the  rebellion   he  took  up  arms,  and  lodged  theia 
in  his  own  house,  to  bring  them  to  Wexford.     22. 
FORGERY. 

A  man  whipt  for  having  in  his  possession  forced  notes, 
knowing  them  to  be  forged,  under  the  statute.     397. 
FORCE. 

•    A  rebel  force  which  cannot  be  resisted,  excuses  treason. 
Treatise,  6. 
The  pike  force  only  dangerous  in  the  case  of  a  rush 

upon  the  military.     Treatise,  25. 
Captain  Philip  Hay,  though  in  three  battles  against  the 
King's  troops,  was  acquitted  by  a  oourt-mrlial,  on 
the  ground  of  force;     20. 
Several  loyal  men  acted  with  the  rebels  from  compulsion, 
and  through   fear,   and  their  conduct  has  not  been 
questioned.      132. 
FORTH  and  Bat  gy. 

The  corps  of  the  Barony  of  Forth  and  Bargy  rebels, 
better  marksmen  than  the  King's  forces.     Treatise, 
25. 
FOSTER,  John, 

Created  Lord   Oriel,    Speaker  of  the  Irish  House  of 

Commons,  in  the  year  1798, 
Would  not  suffer  Counsel  for  petitioners  against  the  At- 
tainder  Bill,    to   cross-examine   the  witness  for   it. 
Treatise,  2.     Reports,  2,  3. 
Tin's  rule  contrary  to  the  practice  and   decision  of  the 
Chancellor  and  House  of  Lords  of  England.   2,  3. 
FOWLES. 

Sir  James  Fowles,  Baronet,  erroneously  stated  to  be  a 
member  of  the  court-martial,  in  Cornelius  Grogan's 
case.     Treatise,  4,  9,  27,  37,  38. 
£RAUD. 

Fraudulent  deed  may  be  set  aside  in  equity,  without  an 
issue;    aliter,  a  will.     But  if  the  Court's  conscience 
is  not  satisfied  with  the  verdict,  they  can  direct  a  new 
trial,  and  are  not  concluded  by  the  certificate  of  a 
'Judge.     480. 
Wills  deemed  fraudulent.     480.    Devises. 
FRAUD,  Statute  of. 

Cases  cited  where  a  letter  will  take  a  case  out  of  the 

Statute  of  Frauds.     434. 
A  lease  written  by  a  third  person,  is  an  interest  falling 
within  the  first  clause  of  the  Statute  of  Frauds.    496. 
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FRAUD,  Statute  of. 

The  third  clause  of  the  Statute  of  Frauas  requires  ex- 
ecutory and  equitable  agreements  to  be  in  writing. 
496. 
FRAUDULENT  Devises  and  Debts. 

Prisoner,  an  apprentice,  charged  in  execution  on  a 
judgment  for  criminal  conversation  with  his  master's 
wife,  is  not  within  the  purview  of  the  Insolvent  Act ; 
and  further  comes  under  the  clause  of  exemption  of 
debtors  for  fraudulent  debts  :  he  is  excluded  from  the 
provisions  of  the  act,  though  there  is  no  special  ex- 
emption. The  exemptions  in  some  of  the  insolvent 
acts  of  persons  so  confined,  is  exabundante  cautela. 
The  exception  of  fraudulent  devises  or  debts  includs 
them.  677. 
FREEHOLD. 

What  words  in  a  deed  will  pass  the  freehold  of  a  bog. 
724.     See  Deed. 
FREIGHT. 

A  captain  of  a  ship  has  a  Hen  on  goods  for  the  money 
due  for  freight,  and  may  lawfully  detain  them  till  paid. 
207. 
Freight  of  a  vessel  agreed  on  for  five  months,  if  cap- 
tured ^before  the  time  agreed  on,  the  freight  is  only 
due  to  the  time  of  the  capture.     444. 
FRENCH. 

A  loyal  man,  sought  command  among  the  rebels. 

Put  a  blistering  plaister  on   his  side,  to  prevent 
his  being  sent  to  the  battle  of  FookVmill.     129. 

GIFFARD  (Richard), 

A  loyal  man,  sought  command  from  rebels.     129. 
GOODHAL  (Abraham), 

A  loyal  man,  sought  command  from  the  rebels.     129, 
GRAMMAR  SCHOOLS. 

The  Bishop  was  forced  originally  to  have  a  school  house. 
He  has  jurisdiction  over  the  grammar  school,  which 
cannot  be  kept  without  his  license,  and  he  is  bound 
to  grant  that,  and  not  withdraw  it  without  cause ;  if 
he  refuses  without  cause,  the  Court  of  King's  Bench 
will  grant  a  mandamus  to  compel  him;  if  he  with- 
draw it  without  cause,  it  will  grant  a  prohibition  to 
restrain  him.  The  Catholics  are  exempted  by  act  of 
Parliament  from  his  jurisdiction,  and  k«ep  schools 
nithout  license.  670. 
*$ 
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&EAND  JURY. 

The  Secretary  to  the  Grand  Jury  of  the  county  of  Dublin 
cannot  be  removed,  except  by  presentment,  signed  by 
twelve  of  the  Grand  Jury,  and  fiated  by  the  Court ; 
and  the  Court  will  not  fiat  such  presentment  without 
giving  him  an  opportunity  of  asserting  his  right.  603, 
The  new  Secretary  is  to  be  chosen  by  the  ensuing  Grand 
Jury.     603, 

If  any  one  seizes  the  books  of  the  Grand  Jury,  the! 
Court  will,  on  application  by  motion,  direct *them  tor 
be  restored  to  the  Secretary,  with  costs.  603. 
It  is  irregular  for  the  Grand  J  ury  to  enter  resolutions  on  a 
slip  of  paper,  and  then,  after  they  are  dismissed,  at; 
dinner  to  sign  them.  But,  as  it  had  been  the  custom 
to  do  so,  the  Court  of  King's  Bench  would  not,  is 
this  instance,  attach  them  for  it,     603. 

The  Court  of  King's  Bench  will  not  attach  a  Grand 
Juror  for  any  thing  done  by  him  as  a  grand  juror  j 
but  they  will  atlach  one  who  had  been  a  grand  juror, 
for  acting  as  such  alter  he  had  been  discharged  and' 
dismissed.     603. 

If  the  Secretary  of  the  Grand  Jury,  in  applying  for  hi* 
books,  makes  an  affidavit,  which  it  is  necessary  for 
some  of  the  Grand  Jury  to  answer,  or  they  will  be 
attached,  and  they  do  fully  answer  it,  the  Court  will 
give  them  their  costs,  but  not  the  person  who  seized 
the  books,  keys,  &c.  603. 
GREEN- WAX  Process. 

The  38) h  Geo.  III.  gives  power  to  the  Court  of  Exche- 
quer to  discharge  persons  in  actual  custody,  under 
Green-wax  process,  on  petition  to  discharge  them ; 
and  the  Court  accordingly  discharged  one,  on  his  en- 
tering into  a  recognizance  to  appear  and  answer  the 
complaint,  &c.  for  which  he  was  originally  arrested. 
401. 

This  jurisdiction  is  exclusive  of  their  being  Commissioner* 
of  Reducements.     401. 
GRIEVANCE. 

Grievance  in  the  Ecclesiastical  Courts  denVd.  219,270. 
GROGAN  (CORNELIUS.) 

Treatiseon  his  Case.     4,  to  the  end. 

Conduct  of  Mr.  Grogan  before,  during,  and  after  the 
rebellion.     4,  5,  6,  7,  8. 

Arrested,  brought  to  trial  before  seven  officers,  not  a 
court  martial;  they  were  not  sworn;  there  was  n# 
Judge  Advocate  %  he  acted  from  intimidation.     19. 
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&-ROGAN  (CORNELIUS) 

Offered  forage,  provisions,  and  cation  to  ihe  military* 

40,  41. 
He  was  the  only  man  who  assisted  the  King's  troops  witfe 

forage*     61. 
Possessed  of  hereditary  property  of  £8700;  uniformly 

loyal,    till  Colonel   Maxwell's  flight   from    Wexford 

with  the  military.     Treatise,  4,     Reports,  46. 
Goes  to  Dublin  on   law  business  three  months  before  the 

rebellion.     Treatise,   4.     Reports,  53,  7*2. 
Pay  of  his  return  sends  to  the  country  people,  to  deliver 

up  their  arms  and  take  the  oath  of  allegiance.     Trea- 
tise, 4.     Reports,  72; 
Joins  the  other  magistrates  in  proclaiming  the  county^ 

and  assists  in  removing  the  cannon  and  other  military 

arms  iroai  his  house  to  Wexford.     <55,  73. 
Sends  forage    to  the  King's  troops,  anti  gives  the  horses 

out  oi  his  can  iage  to  yoke  to  the  cannon.     66. 
Unable  to  go  the  circuitous  road  to  Duncan  won,  at  the 

end  ol  three  miles  he  returns  to  his  own  house.     60s 

6K  6.7,  69. 
His  life  threatened  by  the  rebels  ;  to  save  \%,  he  is  forced 

to  act  as  commissary.     3,    74,    94,    95,  115,  119, 

130K  131,  136,  138,  139. 
Forced  to  go  as  far  as  Scuilabogue.     J 14* 
Forced  by  Savage,  his  rebel   guard,  to  sign  a  pass  for 

Kellet,  to  get  bread,   ,  97,  98. 
Took  an  inventory  of  Edwards's  things*     136. 
Remained  at  home  when   the  military  took  possession  of 

Wexford.     Treatise,  8.     Rep.  77. 
Taken  a  prisoner,  his  house  occupied  by  the  military., 

and  pillaged.     Treatise,  8,  9.     Rep.  17,  78'. 
His  daer  shot,  and  Lord  Kinj/sborougu  took  possession 

of  his  bay  coach  horses.     77.  ' 
Brought  before  General  Cradock  and  other  oncers.      U 
The  officers  were  not  sworn.     27. 
There  was  no  Judge  Advocate.     142. 
The  tnai  was  adjourned  for  ti.ree  hours.     Treatise,  30. 

Reports,*28. 
Mr.  (irogan  sent  to  his  hous*  for  the  witnesses,  but  his 

messenger  found   it    in   ihe  possession   of  the  military, 

and  ah  the  domestics  fled.     28,  29,  78. 
Found  guilty,  and  hanged  on  the  'bridge  of  Wexford  th# 

jaextday.     77,  H2o 
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GROGAN  (CORNELIUS). 

His  dying  recommendation  to  his  brothers  of  some  ser- 
vants who  saved  his  life  from  the  rebels.     ]  42. 

Anecdote  of  him  by  Sir  Frederick  Flood.     Treatise,  55. 

Bagnal  Harvey,  going  to  be  executed,  declared  Grogau 
innocent.      140. 
GROGAN,  John  and  Overstreef, 

Brothers  to  Cornelius  Grogan,  petition  Parliament  against 
attainder  bill.     Treatise,  39,  to  42. 
GUARDIANS. 

Who  are  guardians,  under  the   9th  Geo.  II.  to  bring  & 

■     suit  to  annul  the  marriage  of  minor.     208. 

Different  species  of  guardians.     232. 

A  guardian,  or  person  as  such,  commencing  the  suit  to 
annul  the  marriage,  not  being  removed,  is  a  proof  of 
his  being  guardian  de  jure*     238. 

HABEAS  CORPUS. 

On  motion  for  a  writ  of  habeas  corpus,  and  that  the  rna~ 
gistrate  who  committed  the  prisoner  should  return  the 
informations,  the  Court  ordered  the  magistrate  to  re- 
turn the  examinations,  that  they  might  see  if  it  was  a 
bailable  offence ;  and  that,  if  it  was  not,  the  expense 
of  the  habeas  corpus  might  be  avoided.     402,  403. 

The  Court  will  not  grant  an  habeas  corpus  to  bring  up 
the  body  of  a  prisoner,  unless  there  be  an  affidavit 
of  an  application  to  the  gaoler  for  the  causa  of  his* 
detention.     412,  413. 

Habeas  corpus  issued  to  bring  up  the  prisoner,  on  affida- 
vit of  the  attorney  that  he  believed  the  man  was  con? 
iined  in  New  Geneva  barracks,  without  any  informa- 
tion, and  that  the  man  had  not  enlisted  either  in  the 
land  or  sea  forces,     415. 

Habeas  corpus,  issued  on  the  motion  of  the  plaintiff  in  an 
action,  to  bring  up  the  body  of  a  prisoner,  in  execu- 
tion at  the  suit  of  the  defendant,  to  the  Court,  at  th* 
sittings  after  Term,  that  he  might  be  examined  as  a 
witness.     427. 

The  Court  of  King's  Bench  will  not  issue  an  habeas  cor* 
pus  to  remove  a  prisoner  confined  in  one  county  for  an 

1  offence  charged  to  be  committed  in  another  county,  in 
order  that  he  may  be  tried  in  that  county  where  the 
offence  is  charged.  The  proper  course  is,  to  remove 
him  by  a  transmiss  warrant,  issued  by  the  Clerk  of  the 
Crown.     427. 

If  the  Court  of  King's  Bench  discharge  a  prisoner  on 
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HABEAS  CORPUS. 

habeas  corpus,  they  will  attach  the  party  for  arresting 
him  again  for  the  same  cause  from  which  he  was  dis- 
charged.    550. 

The  production  of  a  warrant  from  the  Lord  Lieutenant, 
to  confine  the  prisoner,  under  a  suspicion  of  murder, 
and  treasonable  practices,  ends,  by  act  of  Parliament, 
the  jurisdiction  of  the  Court  of  King's  Bench  in  their 
proceeding  by  habeas  corpus.     640. 

The  Court  of  King's  Bench  will  not  issue  a  habeas  cor* 
pus  ad  testificandum  to  any  other  Court  than  the  four 
superior  Courts ;  for  any  other  Court  can  visit  the 
prisoner ;  and  therefore  they  refused  to  issue  one  to 
bring  a  prisoner  to  be  examined  before  a  Court  of  In- 
quiry into  the  accounts  of  an  army  agent,  sitting  in.  the 
Parliament  House.  (332, 
£ALE. 

Sir  Mathew  Hale's  doctrine,  when  force  excuses  joining 
rebels,  and  committing  treason.     Treatise,  6. 
HANDWRITING. 

.JIand writing  of  Defendant  proved  by  one  who  had  seen 
him  write  about  two  years  ago,  but  who  formed  his 
opinion  of  its  being  the  handwriting,  more  from  hav- 
ing received  letters  from  him,  than  from  any  recollec- 
tion of  his  handwriting  ;  nor  would  he  take  upon  him 
to  swear  positively  to  it  from  his  knowledge  or  recol- 
lection ;  it  was  from  a  comparison  of  handwriting  he 
formed  his  opinion  ;  held  sufficient.  665. 
HARVEY.  ■ 

Genealogy  of  the  Harvey  family.  166,  167,  168, 
169.  ~ 

James  Harvey,  brother  to  Bagnai  Beauchamp  Harvey, 
petitions  Parliament  against  Attainder  Bill.  Treatise, 
31  to  35. 

Bagnal  Beauchamp  Harvey  taken  up  for  high  treason; 
while  confined,  lie  executed  a  deed  of  his  property, 
and  this  deed,  on  trial,  was  found  fraudulent;  com- 
mander in  chief  of  the  rebel  force.     Treatise,  29. 

Leads  the  rebel  cavalry  at  the  battle  of  Ross  ;  directs  a 
summons  to  the  King's  troops  to  surrender  the  town. 
Treatise,  29, 

Christened,  and  made  a  papist  of.     123. 

Taken  concealed  in  a  cave  in  the  Saltees. 
HAY  (Philip) 

A  captain  in  the  army;  was  in  three  battles  against  the 
King's  troops;  was  tried  and  acquitted,  on  the  ground 
of  force.    20. 
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HEARING. 

Jn  Chancery  the  plaintiff's  claim  was  founded  on  a  will  % 
and,  at  the  hearing,  he  had  it  not  in  court.  The 
cause  was  allowed  to  stand  over,  on  plaintiff  paying 
the  costs  of  the  day.     385. 

MEIR. 

If  the  Heir  at  Law  be  in  possession,  and  a  verdict  be 
had  in  favour  of  the  devisee,  on  an  issue  devisavit  vel 
non,  directed  out  of  Chancery,  on  a  bill  filed  by  ihe 
devisee,  the  Court  will  appoint  a  receiver,  but  will 
not  conclude  the  Heir  at  Law,  without  a  new  trial,  if 
he  seeks  one.     615. 

IMPERTINENCE. 

Motion  in  the  King's  Bench  for  an  attachment.  Affida- 
vit shewing  cause  against  it.  A  third  person,  no  party 
in  the  cause,  though  engaged  in  a  similar  application 
moved,  that  the  affidavit  on  which  Major  Uniacke 
shewed  cause,  be  referred  for  impertinence)  <&c.  &c» 
The  Court  refused  the  motion.  596. 
INDICTMENT. 

A  libel  made  and  published  in  Ireland,  and  inserted  in 
an  Irish  newspaper — is  sent  by  post  to  the  Union 
Club-House,  in  Middlesex,  in  England.  The  par- 
ties making,  publishing,  and  inserting  them  in  Ireland, 
may  be  indicted  in  Middlesex,  ia  England,  for  the 
publication  there.     335,  336. 

The  publication  of  libellous  letters  by  the  prosecutor, 
did  not  prevent  an  English  Grand  Jury  from  finding 
the  Bills  ;  though  the  late  celebrated  Mr.  Abraham 
Boyd  was  of  opinion  it  would  an  Irish  Grand  Jury0 
338,  342. 

In  indictments  for  challenges,  it  is  not  usual  when  the 
prosecution  is  given  up  or  abandoned,  to  estreat  the 
prosecutor's  recognizance,  on  application  of  the  tra- 
verser; and  Baron  George  acted  on  that  rule  ;  though 
the  traverser  submitted  that  he  had  a  right,  when  the 
bills  were  found,  and  he  brought  into  court,  to  have 
the  transaction  investigated,  which  could  only  be  done 
or  enforced  by  estreating  the  prosecutor's  recogni- 
zance.    422,  423,  424. 

Form  of  a  Petition  to  the  Privy  Council  to  grant  leave 
to  them  to  be  of  Counsel  with  traverser  on  an  in- 
dictment for  a  challenge,  and   the  fees  paid  thereon, 
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INDICTMENT.  ' 

Indictment  under  the  27  George  3,  eh.  46,  that  Henry 
Brady,  and  William,  a  market  juror,  in  the  execution 
of  his  office  did  interrupt,  &c.  by  abusing  him ; 
verdict,  guilty ;  judgment  arrested,  as  it  did  not  ap- 
pear who  was  the  market  juror  ;  and  it  could  not  be 
amended  by  striking  out  the  word  *  and*  between 
Brady  and  William,  and  thereby  making  William  the 
market  juror  interrupted,  as  that  would  be  to  make  it 
anew  indictment.     534. 

Quaere,  Is  abuse  an  interruption  within  this  sta- 
•tatute  ?     534. 

Quaere,  Does  this  statute  extend  to  counties  and 
cities,  or  only  to  the  liberties  of  Saint  Sepulchre? 
534. 

Quaere,  Should  not  the  abusive  words  be  set  out  in 
the  indictment?     534. 
Quaere,  Ought  not  the  indictment  to  say  in  w?hat  execu- 
tion of  his  office  he  was  interrupted  ?   534. 
Indictment  for  Bigamy. — See  Marriage. 
INFERIOR  COURTS. 

In   the   Corporation  Court  of  Feathard,    the  plaintiff 
makes  oath  of  his  debt,   and  thereon  they  seize  the 
chattels  of   the  defendant.      The  defendant  thereon 
enters   into   a  bail  bond,  in  lieu  of  an   appearance. 
The  plaintiff  declares,  and  a  jury  is  impanneled.     A 
docket  of  the  judgment  is  made  out ;  but  no  regular 
judgment  is  enrolled,  except  at  the  instance  of  one  of 
the  parties*     529. 
26  Geo.  3,  ca.  39,  recites  the  oppressions  arising  from 
the  abuse  of  inferior  Courts — it  abolishes   almost  en- 
tirely the  jurisdiction  of  the  Sheriffs1  Court.     It  en- 
acts that  no  process  shall  issue  without  an  affidavit  of 
the  debt  being  due,  and  that  the  cause  of  action  arose 
within  its  jurisdiction. 

Quaere,  Does  that  act  extend  to  Seneschal  Courts  ? 
613. 
The  Court  of  King's  Bench   has  jurisdiction  over  all 
inferior  courts,  except  where  ousted  by  act  of  Par- 
liament.    634. 
INFORMATION. 

The  prosecutor,    deputy  quarter-master  of  the  Lawyers* 

cavalry,  was  ordered  by  the  Captain  Commandant  of 

the  corps,  to  publish  certain   libellous  resolutions  of 

part  of  the  corps,  purporting  to  expel  the  defendant 

«    from  the  corps  j  held  his  signing  his  name,  and  in- 
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INFORMATION. 

damnifying  the  printers  of  the  newspapers,  did  not 
disentitle  him  from  the  extraordinary  interposition  of 
the  Court,  when  challenged  by  the  defendant;  and 
the  information  was  granted.     286,  287,  288. 

Where  the  prosecutor  gives  the  first  insult  or  provoca* 
tion,  or  does  any  thing  to  entrap  or  hurt  the  feelings 
of  the  party,  he  is  disentitled  for  the  aid  of  a  Court, 
either  as  a  challenge  or  libel.     272. 

Mr.  Goold,  speaking,  as  Counsel,  of  Mr.  Willoe,  exceed- 
ed his  duty,  as  Mr.  Willoe,  an  attorney,  charged: 
and  Mr.  Willoe  repeatedly  insulted  and  challenged 
him  ;  the  Court  refused  Mr.  Goold  an  information, 
because  he  did  not  deny,  on  his  oath,  the  words 
charged  by  Mr.  Willoe  as  spoken.     248,  274. 

The  North-East  Bar  resolved,  that  no  Barrister  who 
did  not  assign  a  good  reason  for  not  having 
joined  the  Lawyers'  corps,  should  be  a  member  of 
their  Bar.  Mr.  Holmes  had  not  joined  the  corps ; 
but  coming  into  the  bar-room,  Mr.  Hamilton  observed 
there  was  a  stranger  in  the  room ;  and  all  who  had 
not  joined,  were  called  on  to  assign  their  reasons  for 
not  having  done  so.  Mr.  Holmes  assigned  his  reason, 
that  he  had  exercised  his  own  private  judgment, 
which  he  had  a  right  to  do,  and  would  assign  no 
other  reason.  This  reason  was  determined  unsatisfac- 
tory, and  Mr.  Holmes  withdrew,  and  sent  a  chal- 
lenge to  Mr.  Hamilton,  by  Mr.  Dawson,  a  Barrister. 
The  Court  granted  an  information  against  Mr. 
Holmes.     267,  268,  283,  284. 

Mr.  Theophilus  Swift,  in  a  pamphlet,  grossly  abused 
Doctor  Brown,  a  Barrister.  The  Bar,  without  the 
"knowledge  of  Doctor  Brown,  met,  and  resolved  that 
Doctor  Brown^s  conduct  was  proper,  and  that  he 
should  take  no  notice  of  Mr.  Swift's  conduct,  but  in 
a  criminal  way ;  and  this  was  presented  to  Doctor 
JBrownby  four  Barristers,  appointed  for  that  purpose  % 
and  this  was  the  first  knowledge  or  intimation  which 
Doctor  Brown  had  of  the  meeting  or  proceedings. — 
Doctor  Brown  replied,  that  he  would  always  adopt  the 
wis!)  and  opinion  of  such  a  body.  The  resolutions  and 
answer  were  published.  Doctor  Brown,  in  compli- 
ance with  the  resolutions,  applied  for  an  information, 
which  the  Court  refused,  on  account  of  the  publication 
of  the  Bar  resolutions.      247.  3-18,  266,  267,  282. 
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NFORMATION. 

In  shewing  cause  against  an  information,  a  third  person, 
whose  character  is  involved,  has  no   right  to  answer 
the  charges  relative  to  himself,  or  file  an  affidavit  re- 
lative thereto  ;  nor  will  the  Court  give  him  leave  to 
do  so,  unless  some  of  the  parties  desires  it.     275. 
The  Court  of  King's  Bench  will  not  weigh  provocation, 
and  determine  what  will  amount  to  justify  a  man  in 
sending  a  challenge.     288. 
*     Whatever  provocation  there  may  be,  however  the  de- 
fendant may  be  provoked,  yet  if  not  intended  to  pro- 
duce it,  if  it  is  not  understood  by  the  prosecutor  to  pro- 
voke it,  it  is  not  a  ground  of  resorting  to  an  application 
of  this  sort,     288. 
Information  for  a  challenge,  or  provoking  to  fight,  the 
defence  was,  that  the  prosecutor  had  published  a  libel 
against  the  defendant.     To  justify  this  libel,  the  pro- 
secutor offered  in  evidence  a  paper  writing,  reflecting 
on  the  character  of  the  Lieutenant  of  the  Yeomanry 
corps  to  which  the  prosecutor  and   the  defendant  be- 
longed, and  that  the  libel  on  which  the  defence  was 
formed,  were  the  resolutions, of  the  corps  thereon. — 
The  defendant's  Counsel  objected,   that  there  was  no 
evidence  that  this  paper  was  the  defendant's,  and  it 
was  irrelevant  to  the  issue  joined.     The  Chief  Justice 
was  of  opinion  it  was  matter  of  aggravation,  but  of- 
fered to  send  an  issue  to  the  jury,  whether  the  defend- 
ant was  the  publisher   of  the  paper  ?     The  defendant 
refused  his  consent,  and  there  was  no  issue  sent  up  to 
the  jury.     329,  339. 
The  Court  of  King's  Bench  will  grant  an  information. 

against  a  magistrate  for  extortion.     4<16. 
Court  of  King's  Bench  will  not  grant  an  information,  on 
the  motion  of  the  Attorney  General,   where  he   is  di- 
rected by  the  Crown  to  apply  for  it.     416'. 
Though  the  matters  charged  in  the  affidavit  of  the  prose- 
cutor be  answered,  so  that  the   Court  would  not  grant 
an  information  thereon,  yet  if  the  defendant  will  intro- 
duce  other  matters   in   his  affidavit,  reflecting  on  the 
prosecutor,  shewing   a   manifest  intention  of  insulting 
him  thereby,  the  Court  will,  on  that  ground,  grant  the 
information.     418. 
Prosecutor  receives  an  anonymous  letter,  by  the  penny- 
post,  stating  that  the  defendant  ill  treated  his  children 
by  a  former  marriage.     The  prosecutor  goes  with  ihft 
*h 
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Lord  Mayor,  to  investigate ;  the  next  day,  the  de- 
fendant applies,  by  letter,  to  prosecutor  for  the  letter  £ 
the  prosecutor  gives  him  a  copy  ;  and  on  the  day  fol- 
lowing, the  defendant  sends  a  most  abusive  letter  to 
the  prosecutor,  attributing  the  conduct  of  the  prose- 
cutor to  the  worst  motives.  The  prosecutor's  statement 
of  the  defendant's  ill  usage  of  his  children,  is  no  excuse 
for  sending  the  abusive  letter,  and  the  information  was 
granted.     441. 

The  Court  gave  leave  to  the  defendant  to  withdraw  his 
plea  of  not  guilty,  and  plead  guilty,  though  opposed 
by  the  prosecutor.     44 1. 

It  is  no  ground  to  prevent  an  information  going,  for 
writing  an  abusive  letter,  that  the  defendant  swear* 
he  wrote  the  letter,  for  the  purpose  of  asserting  his 
character,  and  not  for  the  purpose  of  challenging  the 
prosecutor,  and  that  if  the  prosecutor  had  sent  him  a 
message,  he  would  not  have  fought  him.     441. 

Nor  will  such  swearing  avail,  even  in  exculpation  or  mi- 
tigation, after  guilty  pleaded,  for  it  contradicts  his 
plea.     441. 

Affidavits  of  contritition  will  have  weight  in  shewing1 
cause  against  the  information  going,  but  none  in  ex- 
culpation or  mitigation,  after  guilty  pleaded.     441. 

Where  the  defendant  pays  the  expenses  of  the  prosecu- 
tor, the  Court  will  not  inflict  a  fine.     441. 

An  information  will  be  granted  against  a  magistrate  who 
does  not  return  to  the  assizes  examinations  taken  by 
him,  unless  the  leave  of  the  goin^  Judge  of  Assize  be 
obtained  not  to  return  them.     563. 

An  information  will  be  granted  for  offering  to  drop  pro- 
ceedings on  a  certiorari,  if  a  pardon  was  granted  to 
two  men  convicted  of  treasonable  practices.     563. 

If  it  appears  to  the  Court  that  an  information  is  applied 
to  from  malice,  it  will  be  refused,  though  otherwise 
the  facts  would  warrant  the  granting  it.     563. 

A  magistrate,  knowing  the  hand-writing  of  another 
magistrate  to  the  information,  may  grant  a  warrant 
thereon.     563. 

It  is  not  sufficient  cause  against  an  information,  for  writ- 
ing an  abusive  letter  to  the  proprietor  of  a  newspaper, 
that  the  prosecutor  was  the  proprietor  of  a  paper  in 
which  reflections  were  inserted  against  the  defendant, 
and  on  defendant's  application  to  him,  he  refused  to 
interfere,,  referringhira  to  the  Printer     580^ 
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It  is  sufficient  cause  shewn  againM  an  information,  if  the 
prosecutor  says,  he,  the  prosecutor,  is  a  man  of  as 
much  truth  and  honor  as  the  defendant  is;  for  it  is,  in 
fact,  calling  the  defendant  a  liar.     610. 

The  Court  of  King's  Bench  will  grant  an  information, 
but  no  attachment,  against  a  magistrate,  for  malici- 
ously convicting  one  of  offending  against  the  game 
laws,  fining  him,  and  levying  it.     727. 

Information  granted,  because  two  grand  juries  hatl  thrown 
out  two  bills  of  indictment  against  the  defendants,  un- 
der the  influence  of  the  defendants,     727. 

The  Court  will  grant  an  information  against  one  for  re* 
sisting  the  execution  of  a  warrant,  issued  by  a  Judge, 
to  bind  over  to  keep  the  peace.     727. 

It  is  sufficient  cause  against  the  information  going,  that 
the  bailiff  behaved  outrageously  ;  insulted  persons  in 
the  house  ;  had  gone  at  unseasonable  hours  ;  had  stated 
he  was  searching  for  stolen  goods,  and  refused  to  shew 
his  warrant.     727. 

A  warrant,  granted  on  articles  of  the  peace  being  sworn, 
ought  to  be  executed  in  the  mildest  possible  manner- 
727.  ■  ' 

Information  granted  for  combining  with  several  to  hinder 
the  removal  of  potatoes  from  one  part  of  the  country  to 
another.     731. 

It  is  not  cause  against  an  information,  that  the  prosecutor 
said,  as  the  servant  of  the  defendant's  mother  was 
passing  by,  "  Damn  the  bitch,  let  her  go  ;  she  is  as 
bold  as  her  mistress."  However,  on  the  defendant's 
apologising,  the  Court  suffered  the  business  to  drop. 
610. 

If,  on  application  for  an  information,  it  appears  on  the 
face  of  the  affidavits  of  the  defendant  that  the  plaintiff 
fought  a  duel,  the  Court  will  grant  an  information 
against  him,  and  order  the  Attorney  General  to  pro- 
secute.    610. 

It  is  cause  against  an  information  for  abusing  the  prose* 
secutor,  a  magistrate,  in  the  execution  of  his  duty, 
calling  him  coward,  &c.  that  the  prosecutor  had  gone 
in  a  way  which  the  Court  thought  insulting,  and  be- 
cause it  appeared  also  that  the  prosecutor  had  sup- 
pressed several  material  facts  in  his  affidavit.     621. 

Information  granted  against  one,  for  soliciting  a  grand 
jury  to  throw  out  bills  of  indictment,  and  which  they 
accordingly  did.     644. 
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Information  against  a  magistrate,  for  destroying  a  houxe, 
on  not  finding  the  men  therein  he  was  in  search  of. 
645. 
An  information  granted  against  a  magistrate,  who,  in 
the  exercise  of  his  office,  abused  the  prosecutor.    648. 
Informations  in  rem.  are  barred  by  the  statute,  as  well 
as  those  in  personam.     394. 
INJUNCTION. 

Defendant  sold  a  cargo  of  flax-seed  in  America,  to  the 
brother  of  the  plaintiff.     The  brother  of  the    plaintiff 
was  a  resident  of  America,  and  drew  on  the  plaintiff, 
a  resident  here,  in  favour  of  the  defendant.     The  bill 
not    beii^g   paid,   the  defendant  sued   the  brother   of 
the  plaintiff  in  America,  and  had  him   in  execution, 
but  released  him,  and  sued  the  plaintiff  here.     The 
plaintiff  thereon  filed  a  bill  for  an  injunction,  to  give 
time  to  bring  over  witnesses  from  America;  and  of- 
fered to  deposit  the  money  in  Court,  to  abide  the  event 
of  a  trial  of  an  issue,  whether  the  defendant  had  been 
already  satisfied   by  the  plaintiff's  brother.     The   in- 
junction was  granted.     428,  429. 
Injunction  granted  to  restrain   proceedings   in  an  ejects 
ment  to   break  a  lease,    as  contrary  to    the   leasing 
powers    in   a  marriage  settlement,   on    the  terms  of 
bringing  in  the  rent  reserved  on   the  lease,  because 
the  lessor  of  the  plaintiff  had  inherited  a  large  estate 
from   the  maker  of  the   lease,  out  of  which   he   was 
bound  to  make  recompence.     440,  441. 
INQUISITION. 

An  inquisition  held  under  the  Act  of  Attainder,  38  G.3. 

c.  37.     149. 
The  escheator  refused  to  hear  evidence  on  behalf  of  the 

claimants.     150. 
The  escheator  admitted  evidence  on  hearsay  and  belief, 

on  behalf  of  the  Crown.     150. 
The  claimants  moved  to  set  aside  the  inquisition,  and  for 

restoration  of  the  lands.     149. 

This   is  an  inquisition   under  the  Great  Seal ;  and  the 

remedy  against   it,   if  wrong,    is  a  motion   to  set   it 

aside,  and  the  subject  is  entitled  to  traverse  it  under 

the  statute  10  W.  3.  ch.  10.  though  not  at  common 

law.     150,  151. 

An  issue  by  consent  was  agreed   on  in  the  same  words 

as  if  it  was  traversed ;    it  run,  of   any  and  what 
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estates  the  persons  attainted  had  in  the  lands  found 
in  the  inquisition.     156. 

The  Court  refused  to  appoint  a  receiver,  or  put  claim- 
ant in  possession,  till  the  issue  was  disposed  of.    157. 

The  Jury  cannot  find,  or  inquire,  whether  the  person 
attainted  purchased  any  lands  with  claimant's  money, 
for  it  is  a  resulting  trust.     156,   157. 

Inquests,   or  offices,  are   of  two  kinds,  one  of  informa* 
tion,  and  which  gives  no  title ;  it  is  an  original  writ, 
issuing  out  of  Chancery,   returnable   into  the  Exche- 
quer, and  is  the  only  original  writ  returnable  into  the 
Exchequer.     154.  156. 

The  other  kind  of  inquest,  or  office,  is  an  office  of  en- 
entitling,  which  gives  a  tide  to  the  Crown.     154. 

The  Court  granted  a  trial  at  bar,  of  the  issue.     157. 

The  Court  changed  the  venue  in  Harvey's  ease  to  the 
city   of  Dublin,  on   account   of  the  great   prejudices 
prevailing  in  the  county  of  Wexford.     157. 
INQUISITION  for  Damages. 

In  an  Inquisition  for  damages  in  replevin,  on  a  judg- 
ment by  default,  the  Jury  are  to  decide  on  the  da- 
mages arising  from  the  taking  and  detaining,  &c. 
no  consequential  injury  can  be  given  in  evidence. 
400. 

Action  for  mesne  rates,  judgment  by  nil  dicit,  inquisi- 
tion held  before  the  Sheriff,  sixpence  damages,  for 
holding  three  hundred  acres  for  two  years,  set  aside 
for  under  value.  The  plaintiff  to  pay  the  full  costs  of 
the  inquiry ;  and  the  second  inquisition  to  be  held 
before  a  Judge  of  Assize.  647. 
IRREGULARITY. 

The  Court  will  not   set  aside   for  irregularity,  a  judg- 
ment in  ejectment  for  non-payment  of  rent,  on  an  ap- 
plication   made   after   a   year  has  elapsed  from  the 
execution  of  the  habere.     410. 
INSOLVENT. 

Under  the  Insolvent  Act  of  1795,  the  discharging  Judge 
must  be  a  Judge  of  the  court  out  of  which  the  process 
issued.  The  insolvent  must  have  been  in  custody  in 
1795.     396. 

The  goods  of  an  insolvent  discharged  under  this  act, 
acquired   after  the    discharge,    are   not   liable   to  be 
seized   under  execution  for  debt  due  prior  to  his  dis 
charge.    395, 
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The  Insolvent  Act  directed  the  Court,  on  petition  of 
any  creditor  complaining  of  fraud,  to  order  all  the 
parties  before  them,  and  administer  justice.  The 
assignee  died  without  heir  or  representative.  The 
Court  were  of  opinion,  that  as  the  insolvent  is  en- 
titled to  the  surplus,  the  assignee  is  only  a  trustee 
for  him;  and  that,  on  his  petition,  the  Court  may 
appoint  a  new  assignee,  and  gave  the  insolvent  an 
opportunity  of  seeing  that  his  property  has  been  pro- 
perly managed.     41 L 

A  prisoner  in  custody  under  a  fiat,  is  so  under  mesnt 
process,  and  is  not  a  prisoner  for  debt  till  judgment,  so 
as  to  be  a  debtor  within  the  provisions  of  the  Insolvent 
Act  (of,  I  believe,  1795,  certainly  before  1803)  aliter, 
if  in  custody  under  mesne  process,  for  goods  sold  and 
delivered,  &c.  where  the  debt  is  ascertained  before 
judgment.     677. 

Prisoner,  an  apprentice,  charged  in  execution  on  a 
judgment  for  criminal  conversation  with  his  master's 
wife,  is  not  within  the  purview  of  the  Insolvent  Act, 
and  further  comes  under  the  clause  of  Exemption  of 
Debtors  for  fraudulent  Debts ;  it  is  excluded  from  the 
provisions  of  the  act,  though  there  is  no  special  ex- 
emption  of  such  actions.  The  exemption  in  some  of 
the  Insolvent  Acts,  of  persons  so  confined,  is  tx  abun- 
dante  cautela.  The  exception  of  fraudulent  devises, 
or  debts,  includes  them,     677. 

Insolvent  attached  for  not  joining  in,  or  signing  a  con- 
veyance for  the  sale  of  his  effects,  agreeable  to  ad- 
vice of  Counsel.     729. 

On  the  petition  of  the  creditors  that  the  assignee  of  the 
insolvent  was  negligent,  the  Court  ordered  him  to 
account  before  the  officer  of  the  Court,  for  all  the 
money  he  had  received,  or  any  one  for  him,  and  all 
the  costs  lie  has  incurred.  729. 
ISSUE. 

On  trial  of  an  issue  directed  by  the  Court  of  Chancery 3 
the  Court  will  not  order  the  attendance  of  a  witness, 
as  it  cannot,  nor  will  not  presume  that  the  witness 
will  not  attend.     631. 

An   ejectment  is  at  issue  when  the  defendant  takes  de- 
fence to  the   first  declaration,  for  then  the  pleading 
*  must  be  filed.     609. 

A  Court  of  Equity  will  not  decide  on  the  date  of  a  deed* 
fvithout  the  intervention  of  a  jury.     627. 
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If  there  is  not  evidence  on  both  sides,  a  Court  of  Equity 
will  not  direct  an  issue.     627. 

A  Court  of  Equity  seldom  directs  an  ejectment  to  be 
brought  where  they  entertain  jurisdiction  of  the  cause, 
but  directs  issues  on  the  points  on  which   they  know 
the  question  will  turn.'     625. 
JACOB, 

A  loyal  man,  joined  and  acted  for  the   rebels,  to  save 
his  life.     14.  127. 
JOHNSTONE. 

General  Johnstone  issued  orders  for  killing  deer  for  his 
own  use,  to  the  park-keeper,  at  Johnstown,  Mr.  Cor- 
nelius Grogan's  residence.     Treatise,  9. 
JOHNSTOWN. 

The  mansion-house  of  Cornelius  Grogan,  on  his  arrest,, 
plundered  by  the  military.     28,  29.  77. 
JOINT  TENANTS. 

Joint  tenants  are  seized  per  my  and  per  tout',  on  an 
ejectment  brought,  if  one  lets  judgment  go  by  default, 
and  the  other  takes  defence,  no  execution  can  be 
awarded  against  any  one,  till  trial,  and  judgment 
against  them  all.  647, 
JUDGE. 

The  Court  of  King's  Bench  will  not  attach  a  Judge  for 
not  obeying  a  certiorari  to  remove  a  cause,  where  he 
acts  from  error  in  judgment,  thnking  that  the  certio- 
rari is  not  sufficient  to  remove  the  cause,  when,  in 
point  of  law,  it  is  sufficient ;  and  they  allowed  the 
cause  shewn  by  the  Judge,  but  without  costs.     629. 

Any  Member  of  Parliament  may  prefer  a  complaint 
against  a  Judge,  for  misconduct.  A  day  is  then  ap- 
pointed, and  the  case  is  gone  into  ;  and  the  House 
decides  either  in  his  favour,  or  not  further  to  proceed, 
or  to  address  the  Crown  to  remove  him,  or  to  impeach 
him.  The  House  may  reject  the  charge,  or  expunge 
it  from  the  journals.  784. 
tfudge  Advocate, 

Is  a  necessary  component  part  of  a  court  martial.  Trea- 
tise   12. 

His  duty.     Treatise,   13. 

His  power.     Treatise,   13,   14. 

It  is  to  him  the  warrant  is  directed.     Treatise,   13. 

Is  a  necessary  and  component  member  of  all  General 
Courts  Martial.     Treatise,  13. 
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JUDGE  Advocate. 

He  is  to  transmit  copies  of  all  courts  martial  to  the  Ge» 
neral  Advocate  General.     Treatise,   13. 
JUDGMENT. 

The  Court  will  not  set  aside,  for   irregularity,  a  judg- 
ment in  ejectment  for  non-payment  of  rent,  made  after 
a  year  has  elapsed  from  the  execution  of  the  habere. 
410. 
The  Court  refused  leave  to  enter  judgment  on  a  bond,  on 
affidavit  that  the   whole   principal  was  paid,  because 
no  notice  had  been  served  on  the  obligor.     411. 
Judgment  acknowledged   above    twenty    years  upon    a 
bond,  conditioned  o  be    paid    in     twenty  years,  the 
obligor  was  dead,  the  obligee  must  apply  to  the  Court, 
on  notice  to  the  executors  of  the   obligor,  for  liberty 
to  proceed.     414. 
A  motion,  in  arrest  of  judgment,  must  not  be  made  within 
the  days  limited  for  making  a  motion  for  a  new  trial, 
as  the  Court  will,  at  any  time,  prevent  an  erroneous 
"  judgment  from  being  entered.     415, 
Judgment,  by  Default. 

The  Court  refused,  without  costs,  a  motion  to  set  aside 
a  judgment  by  default,  grounded  on  an  affidavit  of  the 
defendant's  ignorance  of  the  law,  because  a  trial  had 
been  lost.     397. 
A  judgment  by  default  will  always  be  set  aside,  where 
no  trial  has  been  lost,  on  affidavit  of  merits,  and  on 
payment  of  full  costs  of  it.     737. 
Judgment,  as  in  a  Case  of  Nonsuit- 
Judgment,  as  in  case  of  a  nonsuit,  must  be  entered,   on 
motion,  in  open  court,  when  three  Terms  have  elapsed 
after  issued  joined.     398. 
If  the  second  declaration  be  filed  within  three  Terms  of 
the  first,  the  defendant  is  not  entitled  to  enter  up  judg- 
ment, as  in  case  of  a  nonsuit,  for  it   is  a  proceeding 
within  the  statute,  which  applies  only  to  where  there 
is  no  proceedings  for  three  Terms.     609. 
JURISDICTION. 

To  oust  the  Court  of  King's  Bench  of  jurisdiction,  it 

must  be  pleaded  in  abatement,  or  in  bar.  204. 
Where  issue  hath  been  knit  upon  a  point  upon  which 
the  Court  hath  full  jurisdiction,  the  Court  can  try 
every  incidental  ^question,  though  it  hath  no  original 
jurisdiction  of  the  incidental  question.  It  will,  there- 
fore,- determine  on  the  validity  of  a  marriage,  if  it 
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arises  incidentally,  though  of  ecclesiastical  jurisdic- 
tion ;  so  also  of  the  question  of  P'ize  or  no  prize,  if 
it  arises  incidentally.  204.  206. 
If  the  defendant,  instead  of  demurring  to  the  jurisdiction 
of  the  Court,  does  not  do  so,  and  a  decree,  in  part 
erroneous,  is  pronounced,  and  the  erroneous  part,  on 
appeal,  is  reversed,  the  jurisdiction  remains  in  the 
Court  of  Chancery,  to  carry  into  execution  the 
decree  so  reversed.     480, 

KING. 

Sir  Gilbert  King,  erroneously  stated  to  be  a  member  of 
the  court-martial  in  Cornelius  Grogan's  case.  Trea- 
tise, 4.  9,  23,  37,  38. 

Robert  King,  now  Lord  Lorton,  erroneously  stated  to 
be  a   member  of  the  court-martial  in  Cornelius  Gro- 
gan's case.     Treatise,  4,  9,  23,  37,  38. 
KING'S  COUNSEL. 

Form  of  Petition  to  the  Lord  Lieutenant  and  Privy 
Council,  for  liberty  to  plead  for  traverser,  on  an  in- 
dictment for  a  challenge,  or  provoking  a  challenge*. 
420^421. 

Fees  on  the  above  Petition.     42l. 
KING'S  BENCH. 

The  Court  of  King's  Bench  has  jurisdiction  over  all 
inferior  Courts,  when  not  ousted  by  act  of  Parlia- 
ment. The  revenue  laws  here  do  not,  as  in  Eng- 
land, oust  this  Court  of  jurisdiction  in  revenue  causes. 
634. 

LEASES. 

Tenant  for  life,  with  leasing  power  for  twenty-one 
years,  and  his  son,  the  tenant  in  tail  in  remainder, 
executed  a  deed,  agreeing  to  convey  th«  estates,  after 
paying  £400  to  the  tenant  for  life's  moifier,  and  rais- 
ing ,£26,000for  debts  and  incumbrances;  to  the  tenant 
for  life  there  was  no  mention  of  a  power  for  leasing; 
remainder  to  the  tenant  in  tail  in  remainder  for  life  ; 
remainder  to  the  issue  of  the  tenant  in  tail  in  re- 
mainder, in  strict  settlement.  There  was  a  covenant 
for  further  assurance,  and  a  recovery  was  suffered  by 
the  tenant  for  life;  and  the  remainder-man  in  tail,  a 
good  tenant  to  the  praecipe,  being  created  by  deeds 
*>f  lease  and  release,  and  no  uses  declared  on  this 
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recovery ;  m  sixteen  years  after,  the  tenant  for  life 
makes  a  lease  for  thirty-one  years  After  the  death 
of  the  tenant  for  life,  the  remainder  man  in  tail  re- 
ceived the  rent,  and  further,  he  returned,  on  a  con- 
tract for  the  sale  of  those  lands,  this  lease.  This  lease 
is  void  on  the  death  of  the  tenant  for  life  ;  for  the  leas- 
ing power,  originally  in  the  tenant  for  life,  is  extin- 
guished by  the  recovery,  which  does  not.  enure  to  the 
old  leases,  as  it  appears  to  be  the  intent  of  thtrpartiei 
that  it  should  not,  and  the  subsequent  assent  of  th« 
remainder  man  will  not  make  it  good.     504. 

A  lease  exceeding  the  power  will  be  good  for  so  much 
as  is  warranted  by  the  power,  provided  it  can  be  sepa- 
rated from  the  excess.     504. 

A  power  to  lease  for  lives  and  years,  does  not  warrant  q, 
lease  for  both  ;  it  is  void  for  the  years,  and  good  for 
the  lives.     504. 

Assignee  of  a  lease  of  lives,  renewable  for  ever,  takei 
out  a  new  lease  from  the  owner  of  the  fee  ;  he  thereby 
acquires  a  newr  interest,  derived  from  the  original 
source,  unshackled  of  all  incumbrances  affecting  the 
former  lease  ;  but  this  new  lease  is  liable,  in  a  Court 
of  Equity,  to  all  the  former  incumbrances.     569. 

The  10th  and  11th  Car.  I.  cap.  2,  sec.  7,  avoids  all 
leases,  incumbrances,  &c„  where  the  Rector  is  absent 
above  eighty  days  in  the  year;  the  absence  must  be 
voluntary,  and  sickness  is  an  excuse. — Quaere,  must 
the  residence  be  in  the  parsonage  house  ? — The  license 
of  the  Bishop  will  not  excuse  the  absence.     657. 

The  7th  Geo*  III.  enacts,  that  in  a  suit  for  tithes  by  the 
Rector,  if  his  rectorship  is  disputed,  that  such  plea 
shall  be  verified  by  affidavit,  and  that  the  Court  shall 
summarily  enquire  into  whether  he  is  reputed  rector, 
or  not,  and  the  statute  makes  the  reputation  sufficient; 
and  the  35th  George  3,  extends  this  provision  to  th« 
incumbent's  lessees.  657,  660,  661. 
&EGACY. 

Legacies  specifically  charged  in  favour  of  a  stranger, 
on  a  mortgage,  payable  at  the  age  of  twenty-one,  or 
marriage.  The  legacies  are  vested  forthwith,  payable 
at  their  full  age,  or  marriage.  The  interest,  in  the 
mean  time,  belongs  to  the  executor  of  the  testator. 
528. 

The  residuary  legatee  is  entitled  to  the  surplus,  or  residue 
•f  the  mortgage*    5Z8* 
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But,  where  the  legacy  is  payable  to  a  child,  on  his  full 
age,  or  marriage,  it  bears  interest  before  cither  full 
age,  or  marriage,  as  a  support  for  a  child;  not  so  in 
case  of  a  stranger*     528. 

Where  a  legacy  is  charged  on  a  mortgage,  the  legatees 
have  not  the  right  to  the  principal  till  the  mortgage 
be  called  in.     528» 
LIBEL.     (See  Indictment.) 

In  what  place  a  libel  may  be  indicted.     335,  336. 

A  libel  made  in  Ireland,  and  published  in  a  newspaper 
there,  which  is  circulated  in  England,  the  framers  of 
it  in  Ireland  may  be  indicted  m  England,  where  it  is 
published.     335,  336. 

Where  a  new  trial  will  be  granted  in  cases  of  libel. 
524.     New  Trial. 

An  action  for  a  libel  partakes  of  the  nature  of  an  action 
for  a  malicious  prosecution,,     524. 
LICENSES,  (by  Bishop.) 

A  license  by  the  Bishop  will  not.  excuse  the  absence  of 
the  Rector  from  his  cure.     657. 

Lessee  of  Rector  sued  in  ecclesiastical  Court  for  tithes. 
Parishioner  insisted  that  the  Rector's  lease  was  void, 
by  non-residence  in  the  parish  for  above  eighty  days. 
The  lessee  gave  in  evidence  the  license  of  the  Bishop 
for  the  non-residence  of  the  Rector  ;  and  the  ecclesi- 
astical Court  ruled,  that  made  the  lease  good.  The 
Court  of  King's  Bench  granted  a  prohibition,  holding 
the  lease  to  be  void  ;  and  the  Bishop's  license  did  not 
make  it  good  or  valid.     G56. 

The  Bishop  hath  jurisdiction  over  all  the  grammar- 
schools  in  his  diocese  kept.  They  cannot  be  kept 
without  his  license.  He  must  not  refuse  or  revoke 
this  license  without  cause  ;  if  he  refuses  it  without 
cause,  the  Court  of  King's  Bench  will  grant  a  man- 
damus to  compel  him  to  grant  it ;  if  he  revokes  it  with- 
out cause,  the  Court  of  King's  Bench  will  grant  a 
prohibition  to  restrain  him  from  doing  so.  This  does 
not  extend  to  Catholics,  for  they  are  exempted  from 
his  jurisdiction  by  act  of  Parliament;  and  if  they  a«*e 
libelled  in  the  ecclesiastical  Court  for  keeping  one 
without  license  from  the  Bishop,  the  Court  of  King's 
Bench  will  grant  a  prohibition.  670. 
UEN. 

Administrator  brings  trover   for  goods  bleached.     The 
bleacher  converts  them  to  his  own  use,  as  the  intestate 
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owed  him  a  debt.  Held,  first,  that  as  he  rs  not  a 
factor,  he  had  no  right  to  sell,  and  the  selling  is  a 
conversion  ;  and  that,  as  by  the  selling  he  converted 
them  to  his  own  use,  he  could  not  insist  on  a  lien  to 
detain  them  till  the  debt  was  tendered.     437. 

The  party  who  has  a  claim  of  lien  for  salvage,  must 
plead  it,  not  join  issue  on  the  property.     206,  207. 

Otherwise  his  right  to  the  whole  would  be  determined^ 
when  he  has  a  right  but  to  part.     207. 

A  captain  of  a  ship  has  a  lien  on  goods  for  a  sum  of 
money  due  for  freight,  and  his  detaining  them  till 
paid,  lawful.     207. 

Portions  on  a  real  estate  devised   over,  shall  not  be  a 
charge,  or  lien,  upon  the  real  estate,  till   an  account 
be  taken  of  the  personal  estate  of  the  devisee.     390. 
LIMITATIONS,  Statute  of. 

Quaere,  does  the  Act,  requiring  the  action  to  be  brought 
against  Revenue  officers  wTithin  three  months,  extend 
to  other  cases  than  smugglers  ?     461. 

Papist  father  makes  a  lease,  which  is  Hot  registered,  the 
son  becomes  a  Protestant,  the  father  makes  another 
lease  for  a  shorter  period,  which  is  registered  ;  the 
statute  does  not  run  from  the  expiration  of  the  regis- 
tered lease.  The  continitance  of  the  unregistered  leans 
will  prevent  the  Statute  of  Limitations  from  running. 
489. 

Cases  cited  where  the  Statute  of  Limitations  is  no  bar, 
529. 
LIVERPOOL. 

The  Earl  of  Liverpool,  the  first  Minister  of  the  Crown,, 
brought  in  a  bill  to  reverse  the  attainder  of  Lord  Ed- 
ward Fitzgerald.     146,    147.  > 

His  speech,  on  bringing  in  the  bill.      146. 

He  was  of  opinion  that  questions  should  be  answered,  ia 
a  bill  of  pains  and  penalties,  before  the  objection  to 
the  question  should  be  made.  But  this  opinion  was 
overruled  by  Lord  Eldon  and  the  House  of  Lords.— 
Treatise,  2. 

MALICIOUS  PROSECUTION.  . 

Want  of  probable  cause  is  the  jet  of  the  action  for  mali- 
ciously prosecuting  the  defendant  for  murder.     624, 

Formerly  it  was  necessary,  in  an  action  for  a  maliciou§ 
prosecution,  to  prove  express  malice  ;    it  is  sufficient 


INDEX. 

MALICIOUS  Prosecution. 

now  if  it  can  be  collected  from  the  circumstances  of  the 
case.     459. 

Though  a  verdict  passes  against  the  defendant,  yet,  if 
probable  cause  appears  on  the  record,  or  if  the  Judge 
reports,  that  on  the  trial  there  appeared  probable  cause, 
he  will  be  entitled  to  a  nonsuit.     459. 

Malicious  prosecution  of  a  civil  suit,  evidence  therein.-— 
516. 

Evidence — Where  new  trials  will  be  granted  in  actions 
for  malicious  prosecutions  for  crimes.     524. 

New  trials — The  existence  of  probable  cause  is  a  suffi- 
cient and  good  defence  to  this  action,  though  the  most 
express  and  rancorous  malice  be  proved.     524. 
MANDAMUS. 

If  the  Bishop  refuses  a  license  to  keep  a  grammar  school, 
the  Court  of  King's  Bench  will  grant  a  mandamus,   t« 
compel  him.     670. 
1IARRIAGE. 

Several  statutes  relating  to  marriage  of  minors.     222. 

What  necessary  to  be  Droved  to  annul  a  marriage,  under 
9th  George  II.     222. 

9th  Geo.  II.  is  a  remedial  act.     238. 

JLetters^of  administration  granted  to  the  widow  are  not 
conclusive  evidence  of  the  marriage,     391. 

If  a  marriage  be  by  license,  the  conditions  of  the  license 
must  be  complied  with.  If  the  license  be  for  the  so- 
lemnization of  a  marriage  at  the  canonical  hours,  time, 
and  place,  a  marriage  at  a  private  house  -will  not  be 
good.     805. 

The  canonical  place  for  solemnizing  the  marriage,  was 
the  church.     805. 

The  license  saying  infacie  ecclesice,  means,  in  the  church. 
805. 

Quaire,  if  there  was  legal  proof  that  it  was  a  general 
usage  to  solemnize  marriages  in  private  houses,  would 
that  validate  such  a  marriage?     805. 

A  Surrogate,  acquainted  with  the  usage,  should  prove 
such  general  usage.  A  clergyman  swearing  to  his 
knowledge  of  their  solemnization  in  private  houses,  is 
not  sufficient  evidence  of  the  usage.     805. 

The  Marriage  Act  applies  to  England  ;  Ireland  still  re> 
mains  under  the  common  law.     805. 

A  marriage  of  Irish  Dissenters,  solemnized  by  a  dissent- 
ia    M inUler  at  a  private  house,  wa§  held  valid,  and  % 
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sufficiency  found  on  a  charge  of  bigamy,  by  force  of 
the  statute  for  regulating  the  marriage  of  Irish  Dis~ 
sentersi     805. 

In  cases  of  foreign  marriages,  its  validity  should  be 
proved  by  witnesses  competent  to  speak  to  the  laws  of 
that  country.     805* 

On  a  trial  for  bigamy,  the  first  marriage  must  be  legal, 
and  proved.     805. 
Harriage  Articles. 

Wife  brings  husband  a  fortune  of  £300  in  cash,  and 
.£300  more  in  reversion.  The  husband,  previous  t» 
marriage,  acknowledges  a  bond  for  payment  of  £  1200 
to  a  trustee  for  the  wifej  conditioned  on  the  payment 
of  £600  in  a  month  from  the  date  of  the  bond,  and  a, 
warrant  of  attorney  to  confess  judgment  therein.  On 
the  same  day,  articles  were  entered  into  by  the  wife's 
trustee,  the  conusee  of  the  bond  and  warrant  by  the 
husband  and  by  the  wife,  wherein  the  conusee  agreed, . 
that  in  the  event  of  the  wife's  surviving,  or  his  failure 
or  insolvency,  or  bankruptcy,  he  would,  as  trustee, 
levy  the  sum  to  the  separate  use  of  the  wife.  The  aunt 
of  the  wife  finding  the  husband's  circumstances  becom- 
ing embarrassed,  caused  judgment  to  be  entered,  and 
execution  sued  out,  in  the  trustee's  name;  and  the 
trustee,  on  application,  gave  a  warrant  for  so  doing. 
The  Sheriff  levied  the  money,  by  sale,  and  a  comniis* 
sion  of  bankruptcy  issued,  on  an  act  of  bankruptcy 
committed  on  the  day  of  levying  the  money.  The  as- 
signees of  the  bankrupt  moved  the  Court  of  King's 
Bench,  out  of  which  the  execution  issued,  that  the 
Sheriff  should  hand  over  to  them  the  money  levied,  on 
the  ground  that  this  execution  operated  as, an  undue 
preference,  and  that  the  wife  was  not  entitled.  The 
Court  refused  this  application,  as  the  judgment  and 
execution  had  been  regular.  That  if  the  trustee  was 
not  entitled  to  it,  the  assignees  should  apply  to  the 
Great  Seal,  file  a  bill  in  Equity,  or  bring  an  action 
of  trover  and  conversion.     589. 

The  Court  gave  no  opinion  as  to  the  right  of  the  wife, 
though  they  seemed  to  think  the  trustee  might  sue  out 
execution  at   hisdiscretion.     589. 

The  assignees  then  applied  to  the  Great  Seal  to  attach 
the  money.  The  Lords  Commissioners  seemed  to 
think  the  property  was  the  bankrupt's*    That  it  was 
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the  duty  of  the  Great  Seal,  in  all  cases  of  doubt,  of 
where  there  was  a  small  probability  that  the  property 
would  attach  in  the  bankrupt,  to  attach  it ;  they,, 
therefore,  attached  it,  vesting  the  money  in  Gpvern* 
merit  securities,  and  directed  a  trial  at  law  to  ascer* 
tain  the  right.  589. 
MARKET  JUROR, 

The  27th  George  3,  ch.  46,  makes  it  an  indictable  of* 
fence,  punishable  by  fine  and  imprisonment,  on  con* 
viction,  on  indictment  or  information,  to  interrupt  $ 
market  juror  in  the  execution  of  his  office.     534. 

Quaere — Is  abuse  an  interruption  of  his  office  ?     534. 

Quaere — Does  this  statute  extend  to  counties  or  cities^ 
or  only  to  the  liberties  of  Saint  Sepulchre  ?     534. 

Quaere — Should  not  the  abusive  yyords  be  set  out  in  thr 
indictment  ?     534. 

Quaere — Ought  not  the  indictment  to  say  in  what  cxe* 
cution  of  his  office  he  was  insulted  ?     534» 
MARTIAL  LAW. 

Treatise  on  Martial  Law.     Treatise,   10. 

Extends  only  to  where  actual  force  exists.  Treatise,  \QS 
48,  49. 

Not  to  try  civil  persons  after.    Treatise,  50,  51. 

Mutiny  Act.     Treatise,  11,   J 2. 

Mutiny  Act  extends  only  to  military.     Treatise,  11,  12c 

Act  of  1798,  empowering  the  trial  of  persons,  not  mill* 
tary,  by  martial  law,  for  rebellion,  or  maliciously  at- 
tacking or  injuring  the  persons  or  property  of  loyal 
subjects,  in  furtherance  of  the  same.  Treatise,  11, 
12,  49. 

JIow  a  court  martial  is  to  be  formed.     Treatise,  13,  14. 

Judge  Advocate,   his  duty.     Treatise,  12,  13,  44. 

The  several  kinds  of  court  martial — General — Regi- 
mental— and  Garrison.     Treatise,  12,  13,  14,  15. 

In  Theobald  Wolfe  Toners  case,  it  was  held  by  the 
Court  of  King's  Bench  that  he  could  not  be  executed, 
under  the  sentence  of  the  court  martial,  and  an  habeas 
corpus  issued.     Treatise,  15,  16,  17. 

William  Byrne-s  case— the  court  martial  offered  the  pri- 
soner warrants  to  bring  up  his  witnesses — and  sitting 
in  the  county  of  Wicklow,  they  tried  facts  and  crimes 
committed  in  the  county  of  Wexford.  Treatise,  16, 
17,  18,  19,  20. 

John  Devereux's  case*— here,  sitting  in  Cork,  they  trie^ 
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crimes  and  facts  committed  in  the  county  of  Wexford, 
This  court  martial  did  not  enforce  the  attendance  of 
prisoner's  witnesses.     Treatise,  20,   21,  22. 

Hugh  Woolsston  s  case. — The  crime  charged  in  this 
case,  was  not  a  crime  in  furtherance  of  the  rebellion, 
but  of  murder  of  those  charged  to  be  concerned  in  if. 
The  Court,  however,  acquitted  the  man ;  and  on  this 
being  laid  before  the  Lord  Lieutenant,  he  rebuked  the 
Court  Martial,  and  dissolved  it  ;  and  he  further  di- 
rected Woolaston  to  be  dismissed  from  the  yeomanry 
corps  he  belonged  to,  and  to  be  admitted  into  no  other 
corps.     Treatise,  21,  22 

Sir  Edward  Crosbie's  case.— In  this  case,  the  prisoner** 
witnesses  were  not  suffered  to  attend,  nor  any  profes- 
sional gentleman  for  him.     Treatise,  23. 

Cornelius  Grogan's  case. — The  members  were  not  sworn  • 
the  sentence  was  submitted  to  the  Lord  Lieutenant; 
and  they  did  not  enforce  the  attendance  of  hiswitnesses  . 
Treatise,  23,  24,  25. 

The  mistake  in  the  names  of  the  Court  Martial  set  right. 
Treatise,  37,  38,  39. 

A  Court  of  Inquiry  is  a  military  grand  jury.     276. 
MARTIN,  RICHARD, 

Member  for  Gal  way,  moved  for  a  return  of  the  evidence 
given  before  the  House  of  Commons  in  Ireland  on  the 
attainder  of  Cornelius  Grogan,  &c.     148. 

To  this  it  was  returned,  that  there  was  none  to  be  found. 
148. 

Observations  thereon.      148. 
MATRIMONY. 

In  a  certificate  of  legal  matrimony,  no  settled  words  are 
necessary  ;  if  it   be  certain  and  positive,  that  will  do. 
489. 
MAXWELL, 

Colonel  of  the  mililia,  and  commander  in  chief  in  Wex- 
ford, retreats  from  Wexford  to  Duncannon  fort  — does 
not  give  notice  of  his  retreat  to  the  inhabitants  or  out- 
posts— goes  a  circuitous  round,  through  fear  and  from 
wrong  advice.     Treatise.   5. 

His  evidence,  in  Cornelius  Grogan's  case,    33,  39,  60, 
71. 
^MERGER. 

The  descent  of  the  reversion  in  fee  upon  an  estate  for 
life,  merges  the  contingent  estates.     466. 
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In  a  bill  for  mesne  rates,  the  Court  cf  Chancery  will  not 
set  aside  the  plea  of  the  Statute  of  Limitations,  if  the 
defendant  hath  entered  on  the  minor's  estate,  with  co- 
lour of  title.     393. 

Sometimes  the  Court  will  not  carry  the  account  farther 
than  the  time  of  filing  the  bill,  or  commencement  of  the 
suit.     393, 
MEYLER, 

Joined  with  Mr.  Grogan,  to  act  as  commissary,  his  evi- 
dence.    136. 
MINORS. 

Minors,  entitled  to  a  real  estate  of  £  100,  or  to  a  per- 
sonal estate  to  the  amount  of  £2000,  marrying  with- 
out the  consent,  in  writing:,  of  the  father,  if  living  at 
the  time  of  the  marriage,  or,  in  case  of  his  death,  of 
the  guardian,  or  if  none,  of  any  person  appointed  by 
the  Lord  Chancellor,  or  Keeper  of  the  Great  Seal, 
such  marriage  shall  be  annulled,  at  the  suit  of  the 
guardian  of  the  minor,  commenced  within  one  year 
after  the  marriage,  in  the  ecclesiastical  Court.     208. 

The  minor  must  be  served  personally  with  the  process, 
except  she  absconds,  and  it  shall  be  substituted.   208. 

Appearance  of  a  minor  by  proxy  regular,  though  she  had 
no  guardian,  nor  curator  ad  litem.     208.  221. 

The  several  statutes  relating  to  the  marriage  of  minors. 
222. 

How  minors  should  appear.     228,  236. 

A  guardian,  or  person  acting  as  such,  commencing  the 
suit  to  annul  the  marriage,  not  being  removed,  is  a 
proof  of  his  being  guardian  de  jure.     238. 

Minors'  rights  were  saved  in  the  original  act,  giving  the 
ejectment  for  non-payment  of  rent;  but  this  saving  is 
now  taken  away  by  an  act  passed  in  the  reign  of  Geo. 
III.     625. 
MORTGAGE. 

Cases  cited,  where  a  promise  to  re-convey,  on  payment 
of  money,  will  not  convert  the  contract  into  amort- 
gage.     434. 

The  mortgagee  cannot  sell,  under  a  mortgage,  the  real 
estate  of  the  mortgagor,  unless  he  has  the  personal 
representative  of  the  mortgagor  before  the  Court,  or 
else  shew  there  is  no  personal  property  ;  and  a  recital 
that  there  was  no  personal  property  in  a  deed  executed 
by  the  tenant  for  life,  is  no  evidence  against  the  tenant 
m  tail.     437. 
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The  Court  will  not,  on  motion,  make  the  plaintiff  in  a* 
execution  refund  money  levied  under  an  execution,  on 
the  suggestion  that  the  defendant  therein  had,  in  con- 
templation of  his  bankruptcy,  executed  a  bond,  with 
warrant  of  attorney  to  confess  judgment ;  as  this  would 
be  to  determine  the  property  in  a  summary  way.  611. 

TThe  Court  of  Chancery  seldom  gives  costs  on  making  a 
conditional  order  absolute,  but  generally  gives  costs, 
on  refusing  a  motion.     625, 

No  motion  should  be  made  respecting  the  costs  of  ft 
former  motion.     633. 

NEW  TRIAL. 

New  trials  are  to  be  moved  in  the  Exchequer  within 
four  days  after  the  postea  brought  in;  but  in  the  King1* 
Bench,  within  four  days  after  the  beginning  of  the 
Term.     444. 

If  the  Court  direct  a  trial,  to  ascertain  the  right  to  ap~ 
point  to  the  Clerkship  of  the  Peace,  and  in  their  order 
all  matters  of  form  are  directed  to  be  admitted,  if  the 
plaintiff  is  nonsuited,  on  an  objection  that  the  appoint- 
ment to  him  is  not  on  a  proper  starrep,  the  Court  will 
set  aside  the  nonsuit,  with  costs.     506. 

And  the  Court  determined  itself  what  it  meant  by  in* 
own  order,  and  would  not  suffer  it  to  be  argued  by 
Counsel.     506. 

Use  and  occupation,  if  the  jury  take  into  their  account 
the  over  distraining  of  the  defendant,  though  the  de- 
fendant might  bring  an  action  of  trover  for  the  excess, 
yet  will  not  the  Court  set  it  aside,  to  avoid  multiplicity 
of  trials.    511.    , 

If  the  defendant  in  an  action  for  a  malicious  prosecution 
of  a  civil  suit,  obtains  a  new  trial,  on  the  ground  that 
since  the  trial  he  has  found  a  letter  of  the  plaintiff,  ad- 
mitting the  original  debt,  the  judgment  standing  as  a 
security,  and  does  not,  on  the  trial,  produce  the  letter, 
and  yet  obtains  a  verdict,  the  Court  will  set  aside  the 
verdict.     516. 

In  an  action  for  maliciously  prosecuting,  and  conspiring 
with  — — ■  ■  to  prosecute  the  plaintiff  for  murder, 
and  having  maliciously  and  without  probable  cause 
indicted  him  for  murder — verdict  for  defendant.  The 
plaintiff  applied  for  a  new  trial,  on  the  ground  that 
$h#  jury  had  discredited  his  witness,  because  he  had. 
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not  produced  one  to  whom  the  witness  referred,  t® 
corroborate  him  ;  swearing  that  the  jury  had  declared, 
lhat  if  he  had  done  so,  they  would  have  found  for  him* 
The  Court  refused  the  new  trial,  as  this  action  was  of 
a  criminal  or  penal  suit ;  in  which  actions,  if  the  ver« 
■diet  is  for  the  defendant  the  Court  will  not  set  it  aside, 
524. 

In  an  action  for^a  malicious  prosecution,  the  Judge 
charged  the  jury  to  find  for  the  plaintiff;  they  found 
for  the  defendant.  The  Court,  with  the  greatest  re- 
luctance, set  aside  this  verdict,  as  the  action  was  in 
nature  of  an  action  for  a  malicious  prosecution.    524. 

In  no  case  will  a  verdict  for  the  defendant,  in  an  action 
for  a  libel,  be  set  aside.     538. 

• — Generally,  if  the  charge  of  the  Judge  is  illegal,  the 
trial  is  unfair,  and  therefore  should  be  set  aside. 

— So  also,  if  the  jury  misconduct  themselves. 

—  So  also,  if  the  party  has  new  evidence,  which,  by  fa- 
tality, has  been  kept  back. 

—-So  also  that  the  verdict  was  against  evidence. 

These  are  all  grounds  for  setting  aside  the  verdict.    53S0 

Where  libellous  letters  were  wrote  by  the  defendant,  for 
the  purpose  of  bringing  the  plaintiff  to  a  court  martial, 
and  the  jury  found  for  the  defendant,  Judge  Finucane 
thought,  that  had  the  plaintiff  applied  for  a  court  mar« 
tial,  and  that  it  had  been  refused  him,  or  he  had  been 
acquitted,  the  verdict  should  be  set  aside,     538. 

A  new  trial  granted  in  a  suit,  on  a  trial  of  issues  of  sa- 
tisfaction, by  execution  and  of  payment,  on  the  ground 
that  the  defendant  had  further  evidence  ;  but  as  it  had 
not  been  produced,  through  the  neglect  of  thedefend- 
ant,  it  was  on  the  terms  of  payment  of  costs.     553. 

Motion  for  a  new  trial,  grounded  on  the  report  of  a 
Judge,  the  parties  must  be  prepared  io  shew  cause, 
and  argue,  without  notice  of  the  Judge  making  his 
report.     649. 

Ejectment  to  break  a  lease,  as  contrary  to  a  settlement, 
the  question  turned  on  notice  to  the  trustees.  There 
was  no  direct  evidence  of  notice  ;  but  the  jury  thought 

that  the  facts  implied  notice,  and  so  found. The 

Court,  on  motion  to  set  aside  the  verdict,  did  so,  on 
payment  of  costs,  as  they  would  not  conclude  the  party 
by  one  verdict  or  investigation.     650. 

Where  a  case,  on  argument,  is  confused,  (he  Court  will 
grant  a  new  trial.    684. 
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NON  EST  FACTUM. 

The  deed  having  words  drawn  across  with  a  pen,  by  the 
consent  of  the  defendant,  and  which  words  were  omit- 
ted in  the  declaration,  will  not  support  the  plea  of  non 
est  factum.     53]. 
NON-RESIDENCE: 

The  IGih  and  11th  Car.  L  eh.  2,  sect.  7,  avoids  all 
leases,  incumbrances.,  &c.  where  the  Rector  is  absen 
above  eighty  days  in  the  year.  His  absence  must  be 
voluntary,  and  sickness  is  an  excuse. — Quaere,  must 
the  residence  be  in  the  parsonage  house? — and  the  li- 
cense of  the  Bishop  will  not  excuse  the  absence.   657. 

There  is  no  statute  in  this  country  giving  a  penalty,  in 
case  of  non- residence,  as  in  England.     657. 
NORTH  CORK.  MILITIA. 

A  detachment  of  the  North  Cork  militia  cutoff  at  Oulart, 
but  one  man  escaped. — How  the  rebels  cut  them  off- 
Spreads  a  terror  among  the  troops  at  Wexford — The 
Yeomanry  cavalry  galloped  away.     Treatise,  7. 
NOTICE. 

General  rule  id  discharge  notices,  will  extend  to  notice 
granted  on  an  affidavit  which  is  referred  for  prolixity. 
396. 

Notice  dispenses  with-the  Registry  act.     627. 

Notice  to  Quit. — If  a  tenant,  entitled  to  notice  to  quit, 
takes  defence  to  an  ejectment,  and  puts  the  plaintiff  to 
prove  his  title,  he  waives  his  privilege   to  notice  to 
quit,  as  tenant  from  year  to  vear.     527. 
NONSUIT. 

If  plaintiff  nonsuits  himself  at  the  trial,  because  he  thinks 
the  Judge  has  admitted  illegal  evidence,  he  cannot  set 
aside  that  judgment ;  and  a  motion  to  do  so,  will  be 
refused,  with  costs  ;  because,  had  there  been  a  trial, 
and  a  verdict  against  him,  he  must  have  been  con- 
cluded, and  now  he  may  bring  the  matter  on  again^  in 
a  new  trial.     417. 

If  he  had  thought  the  Judge  misdirected  the  jury,  he 
should  have  appeared,  and  let  the  verdict  pass,  and 
moved  to  set  aside  the  verdict,  for  misdirection  of  the 
Judge.     417. 

In  a  nonsuit,  upon  a  point  of  law,  the  Counsel  may,  in 
arguing  to  set  it  aside,  take  advantage  of  every  point 
of  law  ;  aliter,  upon  a  nonsuit,  upon  a  fact,  they  must 
confine  themselves  to  the  single  fact  and  point,  as  any 
other  might  have  been  rebutted,  if  made  at  the  trial. 
6l7a 
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The  Court  below  rightly  nonsuited  a  plaintiff,  upon  an 
act  of  Parliament,  but  omitted  a  clause  therein.  The 
Court  above  set  aside  the  nonsuit,  because  of  the 
omission  of  the  clause,  but  without  costs.     617. 

Defendant,  arrested  under  a  capias  ad  respondendum, 
obtains  judgment  of  nonsuit.  If  the  plaintiff  will  not 
agree  to  discharge  him,  the  Court,  on  producing  the 
judgment  of  nonsuit,  will,  on  motion,  discharge  him. 
636. 

In  ejectment,  if  the  lessee  of  the  plaintiff  and  the  defend- 
ant have  a  common  title,  and  the  plaintiff  is  nonsuited, 
for  not  being  able  to  prove  the  common  title,  the  Court 
will  set  aside  the  nonsuit,     669. 

OLDCASTLE,   Sir  JOHN, 

He  was  in  rebellion,  and  persons  who  supplied  him  with, 
victuals  were  acquitted,  as  having  done  so  through 
dread.     Treatise,  6. 

ORDERS. 

The  Court  seldom  gives  costs  on  making  a  conditional 
order  absolute,  but  generally  gives  costs  on  refusing  a 
motion'.     625. 

OUTLAWRY. 

Ev  statute  it  is  a  capital  offence  to  attempt  forcibly  to 
cany  oil  an  heiress,  with  intent  to  compel  her  to 
marry.  Indictment  for  this  offence  found.  The  pri- 
soner absconds.  The  indictment  removed  by  certiorari 
into  the  King's  Bench,  and  prisoner  outlawed-  The 
prisoner  surrenders*  and  by  permission  brings  a  writ 
pf  error,  and  assigns  errors  in  law  and  in  fact.  The 
error  in  lact  was,  that  he  was  abroad  at  the  time  of 
the.  reclamations.  The  Attorney  General  confessed 
the  error  in  fact;  and  the  judgment  of  outlawry  was 
reversed.  The  prisoner  was  then  ordered  by  the 
Court  to  plead  instanter,  and  he  pleaded  not  guilty  ; 
and  moved  to  be  remitted,  with  the  record,  to  Cork, 
in  order  to  be  tried  at  the  next  ensuing  assizes.  The 
prosecutrix  opposed  it,  and  moved  for  a  trial  at  bar. 
The  Court  were  of  opinion  that  the  prosecutrix  had 
not  laid  sufficient  grounds  for  a  trial  at  bar,  and  re- 
moved the  prisoner,  and  remitted  the  record.     565, 

Formerly,  when  the  indictment  and  prisoner  were 
removed,  no  trial  could  be  had  in  that  county,  but  must 
be  at  bar;  but  now,Jhe  11th,  12th,  21st,  and  224 
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George  3,  gives  power  to  the  Court  of  King's  Benck 
to  remove  them,  and  to  the  Judges  of  As.size  and 
Oyer  and  Terminer,  to  try  them.     565. 

Quaere,  Whether  at  common  Law  the    Court   of 
King's  Bench  could  remit  a  record  so  amoved? 

OUTSTANDING  Terms. 

Assignee  of  a  lease  of  lives,  renewable  for  ever,  takes 
a  new  lease  from  the  owner  of  the  fee,  and  he  caa 
thereby  recover  iti  ejectment  on  the  new  lease,  not- 
withstanding outstanding  unsatisfied  terms  affecting 
the  old  lease.     547. 

OVERMARKING  Writ. 

In  an  action  on  a  statute  for  overmarking  a  writ,  it  must 
appear  that  the  overmarking  was  malicious  ;  the  ver- 
dict was  for  the  amount  of  the  sum  overmarked,  with* 
out  treble  damages  and  costs.  The  Judge  was  ©f 
opinion  it  was  a  mistake,  and  not  malicious  ;  and  as 
the  plaintiff  agreed  to  take  the  verdict  singly  as  it 
itood,  without  treble  damages  and  costs,  it  was  suk 
iered  to  stand ;  but  they  would  not  suffer  the  plaintiff 
to  make  up  judgment  thereon,  in  order  to  give  it  in 
evidence  in  an  action  for  slander  he  had  brought 
against  the  same  defendant,  in  order  to  prove  the 
malice,  as  they  were  of  opinion  the  verdict  should 
not  have  stood,  and  that  he  ought  not  to  profit  by  iU 
631. 


The  panic  of  the  army  accounted  for.     7, 
PAPISTS. 

Protestant  makes  a  lease  for  lives,  renewable  for  ever, 
to  a  protestant ;  the  protestant  lessee  leases  for  31 
years  to  a  papist,  with  a  covenant  to  renew  for  31 
years  more,  and  so  continue  while  the  interest  lasts. 
The  original  landlord  files  a  bill  as  a  protestant  dis« 
coverer,  under  the  penal  catholic  code,  and  a  compro- 
mise is  entered  into,  w  hereby  the  protestant  landlord 
makes  a  lease  to  the  papist  for  31  years  certain;  and 
the  original  lease  or  agreement,  to  the  papist,  is  to  be 
given  up  at  the  expiration  of  the  31  years.  At  the 
expiration  of  the  31  years,  the  papist  tenant  refused 
to  give  up  the  tenements,  and  the  protestant  landlord 
recovers  in  ejectment,  and  the  papist  tenant  files  his 
bill  against  the  protestant  landlord,  to  be  decreed  the 
benefit  oi  the  original  lease  and  agreement,  as  that 
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part  of  the  penal  code  wa9  abrogated,  which  pre* 
vented  papists  from  taking  leases.  The  Court  held 
that  the  repeal  of  the  disabling  statutes  after  making 
the  last  lease  for  31  years,  did  not  give  an  equity  to 
the  papist  to  have  the  benefit  of  that  lease*  That  the 
lease  tor  a  longer  period  than  31  years,  was  so  void, 
that  the  lessor  could  avoid  his  own  lease  as  far  as  it 
was  vested  in  the  papist ;  but  it  remained  good  and 
valid  as  far  as  protestants  were  concerned.     521. 

The  Court  also  held  that  the  plaintiff  not  producing 
the  original  lease  to  the  papist,  nor  proving  any 
search  made  by  him  for  it,  and  it  appearing  to  be 
in  possession  of  the  protestant  landlord,  it  must  be 
presumed  to  be  surrendered  as  a  consideration  of  the 
valid  lease  to  the  papist  for  31  years,  and  so  no 
^  secondary  evidence  could  be  given  of  its  contents, 
nor  could  it  operate  as  an  estopple  against  the  pro- 
testant landlord.     521. 

PARISH.— (See  Churchyard.) 

The  freehold  of  the  churchyard  is  in  the  vicar,  subject 
to  the  right  of  the  parish.     364,  365. 

PAY. 

Officer's  full  or  half  pay  cannot  be  assigned,  as  the* 
are  a  reward  for  services.     403. 

PERJURY. 

Indictment  at  the  sessions,  for  perjury,  in  swearing  that, 
one  Williams  was  a  material  witness,  when  at  the 
trial  it  appeared  he  was  not.     609, 

PERSONAL  PROPERTY. 

The  words  applied  to  personal  property,  which,  if  ap- 
plied to  real,  would  give  an  estate  tail,  gives  the 
quasi  fee,  or  entire  property,  or  dominion  thereon.-— 
387 

petition! 

Petition  will  not  lie  in  the  Court  of  Exchequer  relative 

to  Civil  Bill  costs.     389. 
PLEAS  IN  ABATEMENT. 

Pleas  in  abatement   to  the  declaration,  must  be  put  in 

within  four  days  after  the  declaration  filed  ;  if  hied 

after,  it  will  be  set  aside.     436. 
PLEADING. 

Plaintiff's  vessel  freighted   at  a  certain  sum   for  five 

months,  and  at  the  end  of  two  months  and  an  half  the 

vessel  is  captured*   The  defendant*  had  half  the  freight 


PLEADING. 

and  the  whole  of  the  duties.    Plaintiff  brings  an  action 
of  covenant  on  the  agreement.     The  defendant  pleaded 
performance.     Plaintiff  replied  he   had  not  performed 
the  covenant,  not  having   paid   the  freightage.     The 
defendant  rejoined,  that  he  had   paid  half  the  freight- 
age, and  the  whole  of  the  port  duties  •,  that  at  the  end 
of  two   months  and   an   half  she    was  captured,  being 
half  the   time  she    was    freighted  for.     The  rejoinder 
was  demurred  to,  as  being  a  departure  from  the  plea. 
The  demurrer  was  overruled,  as  the  rejoinder  was  not 
a  departure  from  the  plea.     445,  446. 
The  plea  of  non  est  factum  is  not  supported  by  an  altera- 
tion in  the  deed  after  execution,  in  an  immaterial  part, 
the  effect  of  which  is  not  to  give  any  new  remedy  or 
right  to  the  parties.     463. 
Plea  to  a  scire  facias  against  bail,  that  the  plaintiffs  pre- 
vented   —  Skindon  and  — — — —  O'Hara,  the 

bailiffs  of  the  Sheriff,  from  arresting  the  principal. — 
Demurrer    to   plea,    for   not    stating    their    Christian 
names.     Demurrer  allowed.     378. 
Plea,   by  bail  to  scire  facias,  that  the   plaintiff  had  sued 
out  a  writ  against  the  principal,  and  but  for  the  fraudu- 
lent acts  of  said  plaintiff  directing  the  Sheriff's  bailiffs, 
to  wit.  Skindon  and  O'Hara,  not  to  arrest  the  princi- 
pal, the  Sheriffs  might   have  had  the  principal  in  cus- 
tody, &c.     General   demurrer,    also  a   special    one, 
that  it  did  not  aver  that  the  bailiffs  to  whom  the  writ 
was  delivered   had    the   power  to  execute,  nor  did  it 
state  their  Christian  names.     The  Court  held  the  plea 
bad  ;  for  the  bail  are  bound  to  surrender  their  princi- 
pal :  that   the   giving  them    notice,  is  only   matter  of 
favour ;  and  that  leaving  the  ca.  sa.   in   the  Sheriff's 
office,  is  a  sufficient  notice  to   them  :    that  though  it 
would  be  a  sufficient   defence    if  the  plaintiff  had  pre- 
vented them  from  surrendering  the  principal,  yet  here 
it  was  imperfectly  and  improperly  pleaded,  so  that  no 
issue  could  be  joined  thereon.     378. 
Bail  may  plead  to  the  scire  facias  ihe  surrender  of  their 
principal  to  the  Commissioners  of   Bankruptcy,  under 
a  commission   issued    against   the  principal,  after  the 
issuing  of  the  writ  of  ca.  sa.  and   before  the  return 
thereof;  but  they  cannot   plead  it,  if  the  bankruptcy 
happens  after  the  return  of  the  ca.  sa.  against  the  prin* 
cipal>     410, 
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It  is  no  ground  for  time  to  plead,  in  an  action  by  the 
obligee  against  one  of  the  joint  obligors,  that  judgment 
in  England  against  the  co-obligor  had  been  reversed, 
on  error.     412* 

Demurrer  to  a  declaration  allowed,  because  it  did  not 
stale  where  the  deed  was  made.  430. 
Scire  facias — Why  he  should  not  pay  the  sum  of—  to  the 
King,  &c*  or  execution  issue  for  same.  The  scire 
facias  stated  the  obligatory  writing,  conditioned  to  be 
void  if  the  defendant  received  and  paid  certain  sums  of 

money  to  the  use  of  decayed  officers. Plea,  that  he 

had  performed  the  services  required  by  said  obligatory 
writing.  Replication,  that  he  had  not  paid  over  a 
certain  sum  of  money,  then  in  his  possession,  which 
he  was  ordered  to  do  by  the  Commissioners  of  the  Re- 
venue.  Demurrer,  first,  that  it  did  not  state  the 

description  of  persons  from  whom  he  received  it,  nor 
how.  Second,  that  it  did  not  state  the  particular  sum 
or  sums  which  was  or  were  embezzled ;  nor  did  it  state 
to  whom  the  order  directed  it  to  be  paid.  Demurrer 
overruled,  because  if  he  had  performed  all  the  condi- 
tions, he  might  have  pleaded  no  breach.  439. 
Declaration  in  covenant  in  charter  party,  for  freight. 
Defendant  prayed  oyer,  and  pleaded  performance  of 
the  covenants  ;  replication,  that  he  had  not  performed, 
&c.  in  not  having  paid  the  money  covenanted  for 
freight.  Rejoinder,  that  the  voyage  was  from  Dublin 
to  Martinico  for  freight  of  «£i260,  for  five  months  ; 
that  at  the  end  of  two  months  and  an  half  she  was 
captured  by  an  enemy,  and  condemned  as  a  prize; 
and  that  the  defendant  had  paid  half  the  freight,  and 
the  whole  of  the  port  duties.  Demurrer,  that  the  re- 
joinder was  a  departure  from  the  plea.  Ruled  to  be 
no  departure,  and  that  the  rejoinder  was  good.  444. 
There  are  only  three  pleas  to  a  scire  facias.     I.  Nul  tiel 

record.  2.  Release.  5.  Payment.  551. 
Scire  facias  (King's  Bench)  on  a  recognizance,  condi- 
tioned that  the  plaintiff,  in  a  writ  of  error,  did  not 
pay  the  debt,  they  would,  if  judgment  affirmed,  and 
that  the  plaintiff  in  error  would  prosecute  the  writ  of 
error  with  effect.  The  record  of  the  judgment  was 
removed  by  writ  of  error,  and  the  recognizance  of 
the  bail  by  certiorari.  The  scire  facias  stated  the 
judgment  of  the  inferior  court,  and  the  affirmance  by 
this  court;  and  the  recognizance  of  the  bail  in  error. 
*1 
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There  virere  two  pleas-*fst,  That  the  defendant  it§; 
error  was  satisfied  of  his  debt,  by  having  had  the 
plaintiff  in  error  in  execution  under  a  ca.  sa.  in  satis- 
faction of  his  debt.  The  second  plea  stated  barely, 
that  the  defendant  in  erros  had  the  plaintiff  in  error 
in  execution  (without  stating  that  he  was  thereby 
satisfied).  The  defendant  in  error  replied  to  the  first 
plea,  denying  that  any  such  ca.  sa.  had  issued,  ancS 
traversing  that  the  damages  and  costs  had  been  paidr 
or  satisfied,  in  manner  and  form  as  pleaded;  and  this 
they  were  ready  to*  verify  ;  and  the  second  plea, 
the  defendant  in-  error  demurred  generally  to  the  se- 
cond plea.  The  Court,  on  these  pleadings,  quashed 
the  scire  facias,  beeause  it  d^id  not  shew  how  the  recog-^ 
nizance  came  into  the  court,  so  that  they  did  not 
know  how  to  award  execution,  whether  generally,  or 
according  to  the  jurisdiction  of  the  Court  below.    5&1. 

1*hree  sureties  in  replevin,  judgment  for  avowant,  and 
return  of  eloignment.  Scire  facias  against  two  of  the 
sureties  The  sureties  demurred  to  the  scire  faciasj 
Jst,  because  the  third  security  was  omitted  ;  2d,  be- 
cause it  did  not  appear  whether  ft  was  a  replevin  at 
common  law  or  on  the  statute*  The  Court  allowed  the 
demurrer,  and  refused  the  plaintiff  in  scire  facias  leave 
to  amend,  but  quashed  the  writ  of  scire  facias,  and 
gave  the  plaintiff  therein  leave  to  issue  a  new  one. — • 
5S7. 

Clusere,  mmi  the  avowry  in  replevin  state  the  goods  ? 
588. 

In  ejectment,  where  the  defendant  takes  defence  to  the 
first  declaration,  the  pleadings  must  be  filed  ;  for  it  i* 
then  at  issue.     609. 

Qusere,  can  assumpsit  for  use  aftd  occupation,  and  reple- 
vin,, be  consolidated  ?     66Q. 

In  covenant  for  arrears  of  rent  reserved  in  a  lease,  the 
pleas  of  non  arrears^  and  entry  and  expulsion,  admit 
the  lease,  as  stated  in  the  declaration.     639. 

Declaration,  trespass  vi  et  armis,  and  in  trover*  was 
held  ill,  because  it  did  not  state  the  number  and  kind 
of  houses,  offices,  implements,  utensils,  warehouses> 
&c. ;  but  the  plaintiff  got  leave  to  amend-     6  J&. 

Trespass  vi  et  arm  is,  two  counts  for  false  imprisonment^ 
and  two  for  assault  and  battery,  the  defendant  moved 
that  the  two  last  of  each  might  be  struck  out,  as  in  the 
irst  of  each  the  plaintiff  contends  that  they  are  diffident 
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trespasses.    'Tbe  Court  ordered  the  motion  to  stani. 
over  till  after  the  trial.    .616. 

Scire  facias  to  heir  and  lerrre-tenants,  return  seized  in 
fee,  &c.  Two  pleas;  1.  non  tenure;  2.  non  seizen 
in  fee,  in  the  words  of  the  Sheriff ?$  return  to  the 
scire  facias  ;  demurrer  to  second  plea,  that  he  should 
?not  have  added  the  words  f  in  fee.'  Court  allowed 
the  demurrer ;  for  the  defendant  did  cnot  plead  that, 
which  if  true,  would  be  a  bar  to  the  action,  or  writ. 
And  here,  if  xhe  defendant  had  a  descendable  free- 
hold, it  would  be  liable;  though  not,  if  he  was  seized 
in  .fee  thereof. 

A  scire  facias  is  a  mere  warning,  and   is  not  in- 
clusive, for  an  inquisition  issues  after.     653. 

Covenant  against  the  sureties  of  a  cler^.  Plea,  per- 
formance. Replication,  that  divers  sums  of  money, 
.amounting  to  £150,  had  come  to  the  hands  of  thfe 
-clerk,  which  he  had  not  paid  over,  as  he  was  bound 
to  do,  hej!d  good,  without  shewing  from  whom  he  re- 
ceived them,  or  to  whom  ^e  had  not  paid  them  over, 
or  accounted.     655. 

Non  assumpsit  and  plaintiff's  attainder  for  felony,  may 
be  pleaded  together.    ,677. 
POINT  SAVED. 

On  arguing  a  point  saved,  Counsel  may  make  other 
objection^.     King's  Bench.     390. 

Point  saved,  three  Terms  elapse  since  the  trial,  without 
motion  to  set  aside  the  verdict.  The  consent  of  the 
parties  that  the  verdict  should  be  entered  as  the  Court 
should  think  fit,  will  not  dispense  with  the  rule  of  the 
Court  requiring  it  to  be  made  within  the  first  four 
days  of  the  next  Term.  Hovyever,  in  this  case,  the 
Chief  Justice,  who  tried  the  case,  reported  his  opi- 
nion that  the  verdict  was  against  law,  aud  the  Court 
6uffered  the  motion  to  set  aside  the  verdict,  to  be 
made.  571. 
POSTEA. 

The  postea  amended  by  entering  the  verdict,  which  bad 
been  general  on  the  tljird  count  only.     405. 
POWERS. 

If  a  power  and  an  interest  in  an  estate   is  joined,  tb« 
destruction  of  the  estate  destroys  the  power  also. 
PRACTICE. 

There    is  a   time   established    by   the   practice    of  the 
Court,  for  moving  that  the  Sheriffs  do  amend  their  re- 
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turn,  and  for  the  Sub-sheriff  to  answer  the  matters  of 
the  affidavit ;  and  after  that  time  had  elapsed,  thee 
Court  refused  a  rule  on  the  Sheriff  to  amend  his  re- 
turn, by  inserting  the  words  «  costs  and  expences' 
after  the  word  i  damages,'  and  for  the  Under-sheriff 
to  answer  the   matters   of    the  affidavit.     386. 

The  practice  of  the  Court  of  King's  Bench,  in  Ireland, 
is  not  to  hear  any  motion  on  Prohibition,  within  the 
last  four  days  of  the  Term.  In  England,  the  practice 
is  different,  and  they  will  give  you  a  rule  to  stay 
proceedings.     611. 

The  practice  of  the  Court,  is  the  law  of  the  Court, 
$51. 

^RESUMPTION. 

Doctrine  of  Presumption.  176,  177,  178,  179,  180, 
181. 

In  Webb  and  Grenville — The  Court  presumed  the  sur* 
render  of  the  Dowress  estate,  without  the  interven- 
tion of  a  jury  to  make  a  proper  tenant  to  the  praecipe, 
and  to  support  a  common  recovery.     J  82. 

A  mortgage  in  1726,  of  Ballyboden,  being  recited  in 
articles  bearing  date  in  1728,  1736,  1755,  and  also 
in  the  will  of  the  mortgagor,  is  a  ground  for  the 
Judge  to  direct  the  Jury  to  presume  the  existence  of 
such  a  mortgage,  and  is  not  rebutted  by  the  produc- 
tion of  another  mortgage;  bearing  date  in  1713,  in, 
which  Ballyboden  is  not  mentioned  ;  on  the  contrary, 
the  mortgage  of  1713  being  twenty-two  years  before 
the  articles,  is  rather  evidence  of  the  existence  of  an-s 
other  mortgage. 

It  is  a  ground  for  the  Judge  to  direct  the  Jury  to> 
presume  the  conveyance  of  the  equity  of  redemption, 
from  the  length  of  time  from  the  date  of  the  mort- 
gage, 80  years,  from  articles  executed  by  the  mort- 
gagor, or  his  heirs,  agreeing  for  £  sum  of  money  to 
convey  the  equity  to  the  mortgagee,  even  though  the 
payment  was  not  proved  ;  only  presumptive  evidence 
of  it,  such  as  great  money  dealings,  bonds  executed 
by  the  mortgagor  to  the  mortgagee,  and  now  no  ac- 
count of  them  ;  this  amounts  to,  or  forms  presump- 
tive evidence  that  they  were  given  up  to  the  mort- 
gagee in  payment  to  the  mortgagor — from  the  mort- 
gagee disposing  of  it  afterwaids  by  will — from  the 
adverse  possession  l^eld  by  the  mortgagee  ^rtd  hii 
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family—from  a  fine  levied  of  it  by  the  mortgagee's 
family  in  1757,  on  their  marriage.  174,  184,  185, 
186,  187, 
In  1665,  the  J  7  and  18  Car.  2,  cap.  7.  sect.  3,  4,  5, 
makes  Lazor's-hili  part  of  Saint  Andrew's  parish, 
and  directs  the  inhabitants  of  the  parish,  by  voluntary 
contributions,  to  rebuild  the  church  ;  to  be  presented 
to  a  vicarage  by  the  Lord  Chancellor,  Archhishop  of 
Dublin,  &c.-r-it  empowers  the  churchwardens  to 
assess  the  inhabitants,  if  the  voluntary  contributions 
are  insufficient ;  it  incorporates  the  churchwardens  by 
the  name  of  the  churchwardens  of  the  parish  of  Saint 
Andrew,  for  the  benefit  of  the  parish,  to  sue  and 
to  be  sued  ;  to  purchase  lands,  &c.  of  the  yearly  value 
of  £100,  to  the  use  of  the  parish.  It  gives  to  the 
Rector  and  his  successors,  who  is  precentor  of  the 
Cathedral  Church  of  Saint  Patrick,  ^10  yearly,  to 
be  paid  by  the  Vicar  or  Incumbent  for  the  time  being, 
in  lieu  of  certain  houses,  and  their  reres  enclosed 
within  the  churchyard,  belonging  to  the  Rector. 

7th  September,  1673,  an  act  of  vestry  empowers 
the  Ministei  and  Churchwardens  to  set  the  shurch- 
yard  for  99  years,  reciting  the  great  expense  and 
debts  incurred  by  the  pareon  in  building  the  church  ; 
that  the  churchyard  was  lying  waste  and  unprofitable, 
an  incumbrance  on  the  parish,  and  a  receptacle  for 
nightly  crimes. 

9th  March,  1674,  an  act  of  vestry  directs  the  act 
of  the  7th  September,  1673,  to  be  carried  into  exe- 
cution. 1675,  an  act  of  vestry  directs  the  churck- 
yard  to  be  set  up  for  letting  to  the  highest  bidder. 

4th  November,  1675,  an  act  of  vestry  enlarging 
the  term  of  setting  it. 

4lh  October,  1676,  an  act  of  vestry  that  John 
Nicholas  shall  have  the  use  of  the  churchyard,  on 
condition,  till  he  be  repaid  what  is  due  to  him. 

4th  January,  1678.  Lease  by  vicar  and  church- 
wardens to  John  Nicholas,  of  the  churchyard,  foi 
41  years,  commencing  from  1677,  reserving  a  powef 
of  disrress ;  a  fine  of  <£80,  disposable  by  order  ot 
vestry.  This  lease  recited  the  power  given  by  the 
inhabitants  to  the  minister  and  churchwardens— the 
debt  due  to  Nicholas — the  rent  reserved  to  the  vicar 
and  his  successors^  and  the  act  of  Parliament  of  IT 
and  18  Car.  2. 
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24th  January,  3  708,  act  of  vestry  directs  a  new 
lease  for  4  J  years,  <to  be  made  to  Sir  William  Fownes, 
the  assignee  of  the  executor  of  Nicholas,  nine  years 
of  the  lease  to  Nicholas  feeing  unexpired. 

2d  June,  1717.  Act  of  vestry  directs  a  renewal 
for  41  years. 

3  758.     Lease  of  2d  June,  1717,  expired. 

10th  June,  1776.  Lease  made  by  the  vicar  with;- 
out  any  act  of  vestry,  for  41  years. 

The  Court  of  King's  Bench  held   that  this  lease 

-   was  void,   unless  an  act  of  Parliament  be  presumed 

authorising  the  making  of  it ;  and  which  presumption 

the  Court  of  King's  Bench  was  of  opinion   should  be 

made,  if  there  was  nothing  to  rebut  it. 

The  Chancellor,  Lord  Clare,  conaidcred  the  cer- 
tificate of  the  Rolls-office  and  of  the  clerk  of  the 
Parliament,  that  there  was  no  such  Act  of  Parliament, 
Bor  was  there  any  chasm  jn  the  Acts,  sufficient  evi? 
dence  to  rebut  the  presumption  of  tuch  an  act  of 
Parliament. 

Lord  Chief  Justice  Kilwarden  was  of  opinion, 
that  the  certificate  of  the  RollVoflice,  and  of  the 
clerk  of  Parliament,  was  not  conclusive,  or  sufficient 
evidence  to  rebut  the  presumption  of  such  an  act  of 
Parliament;  for,  if  they  were,  in  no  case  could  an 
act  of  Parliament  be  presumed.  But  the  whole 
Court  of  King's  Bench  held  there  was  no  legal  prer 
sumption,  that  is,  a  presumption  not  to  be  rebutted, 
and  that  to  a  presumption  on  facts  on  evidence,  the 
Chancellor  had  as  much  right  to  raise  it  as  a  Court 
of  Law  and  a  Jury.  364  to  375. 
The  whole  doctrine  of  Presumptions  argued  at  great 

length  at  the  bar.     364  to  375. 
Lord  Clare  refused  to  direct  an   issue  as  to  the  pre^ 
sumption  of  the  act  of  Parliament,  considering  there 
were  no  grounds  for  it,  as  there  were  the  certificates 
of  the  RoIPs-office,  and  of  the   clerk  of  the  Parlia- 
ment,  that   there  was  none    such  ;  but  he  sent  the 
certificates,    with   the  acts  of  vestry,   to  the   King's 
Bench,  for  their  opinion  as  to  the  presumption.     3\5* 
Protestant   landlord  makes  a  lease  of  lives,  renewable 
for  ever,  to  a  Protestant ;  the  Protestant  lessee  leases 
to  a  Papist  for  31  years,  with  a  covenant  to  renew 
for  31  years  more,  and  so  continue  while  their  in- 
terest lasted.     The  Protectant  landlord  files  a  bill 
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against  the  Papist  lessee,  as  a  Protestant  discoverer  % 
and  on  compromise,  the  Protestant  landlord  makes 
the  Papist  tenant  a  lease  for  31  years,  which  was 
valid  by  the  laws  then  in  force*  The  penal  laws  are 
repealed*  The  Papist  tenant,  at  the  expiration  of  the 
31  years,  refuses  to  give  up  the  possession;  the  Pro- 
testant landlord  brings  an  ejectment,-  and  the  Papist 
tenant  filed  a  bill  against  him,  to  be  decreed  the  be- 
nefit of  the  original  lease  and  agreement. 

The  Court  of  Chancery  held  that  plaintiff,  the  Pa- 
pist tenant,  not  producing  the  original  lease  to  the 
Papist,  nor  proving  any  search  made  by  him  for  it, 
and  it  appeariog  to  be  in  the  possession  of  the  Pro- 
testant landlord,  it  must  be  presumed  to  be  surren- 
dered to  the  Protestant  landlord,^  as  a  consideration 
of  ijhe  valid  lease  made  by  the  Protestant  landlord  to 
the  Papist,  for  the  31  years  ;  and  no  secondary  evi- 
dence of  its  contents  eould  be  given  ;  nor  could  it 
Operate  as  an  estopple  upon  the  Protestant  landlord, 
521. 
PRISONERS. 

The  proper  course  to  remove  a  prisoner  confined  in  one 
county  for  an  offence  charged  to  be  committed  in  an- 
other county,  that  he  may  be  tried  in  the  county  where 
the  offence  is  so  charged  to  be  committed,  is  to  get  a 
transmiss  warrant  issued  by  the  Clerk  of  the  Crown. 
The  Court  of  King's  Bench  will  not  make  a  rule  to 
remove  sueh  a  prisoner*  nor  issue  an  habeas  to  do  so» 
427. 
PRIZE. 

Where  triable.     203,  204. 

Nature  of  Prize  jurisdiction  does  not  belong  to  the  instance 
Court  of  Admiralty.     204. 

Quaere,  if  no  Prize  commission,  could  the  Court  of  King's 
Bench,  ex  directo,  entertain  a  prize  question  ?  498. 

If  there  be  a  possibility  of  a  Prize  jurisdiction  in  Ireland, 
the  Court  of  King's  Bench  cannot  entertain  a  prize 
question  ex  directo.     199* 
PROBABLE  CAUSE. 

Trespass  de  bonis  aspoTtaiis,  and  that  the  defendantdid! 
maliciously  prosecute  a  suit  before  the  Sub-commis- 
sioners, who  condemned  the  goods,  as  property  legally 
seized.  That  this  sentenee  was  reversed  by  the  Com- 
missioners of  Appeal.  Plea,  the  general  issue.  The 
plaintiff  prgved  that  the  defendant  seized  those  goodsj 
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as  a  revenue  officer  ;  he  proved  the  judgment  of  con- 
demnation, and  of  reversal ;  he  also,  proved  the  bill 
of  costs  incurred  in  recovering  the  goods,  but  not  the 
items  thereof.  Verdict  for  plaintiff.--—  The  sentence 
of  condemnation  by  the  sub-commissioners  negatived 
the  idea  of  malice ;  but  the  sentence  of  reversal  pro-- 
nounced  by  the  Commissioners  destroyed  that  evidence, 
and  set  up  the  malice.  It  was  formerly  necessary  to 
prove  express  malice ;  now,  it  is  sufficient  if  it  can 

be  collected  from  the  circumstances  of  the  case. 

Quagre,  does  probable  cause  appear  on  the  pleadings? 
The  condemnation  by  the  Commissioners,  &c.  &c.-— 
Though  a  verdict  passes  against  the  defendant  in  an 
action  for  a  malicious  prosecution,  yet  if  probable 
cause  appears  on  the  record,  or  if  the  Judge  certifies 
that  on  the  trial  there  appeared  probable  cause,  he 
will  be  entitled  to  a  nonsuit.  459. 
PROBATE. 

Of  what  it  is  evidence*    220,  221. 
Defined.     220. 
How  obtained.     222. 
PROHIBITION. 

The  statute  giving  double  pleas,  extends  to  prohibitions. 

395. 
The  Court  gave  leave  to  the  Judge  of  the  Court  of  Ad- 
miralty to  plead  three  pleas  to   a  prohibition  which  is- 
sued against  him,  as  Judge  of  the  Court  of  Admiralty, 
Co  wit.  That  he  had  jurisdiction  of  the  cause,  under  a 
patent ;  2d,  under  an  act  of  Parliament ;  3d,  by  pre- 
scription.    395. 
It  is  a   rule  of  the  King's  Bench  in  Ireland  not  to  hear 
any  motions   for  prohibitions  within  the  last  four  days 
of  the  Term.     The  practice  is  different  in  England  ; 
they  will  give  you  a  rule  to  slay  proceedings.     61  J. 
Lessee  of  tithes  of  a  Rector  absent  for  two  years  from 
the  parish,  by  license  of  the  Bishop,  brought  his  suit 
in  the  Ecclesiastical  Court  for  them  against  a  parish- 
ioner.    The  parishioner   insisted  that  the   lease  was 
void,  by  the  non- residence  of  the  Rector,  by  the  sta- 
tute of  II  and    12  Car.  I.     The  Ecclesiastical  Court 
decided  the  lease   to   be  good.     The  parishioner  ap- 
pealed, and  applied  to  the  Court  of  King's  Bench  for 
a  prohibition.     The   Court  granted  the   prohibition, 
folding  the  lease  to  be  void,  and  that  the  license  bj 
$k*  Bishop  did  piot  make  it  good.    657» 
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The  Court  of  Chancery  will  grant  a  prohibition  in  the 
vacation.     657. 

If  the  Ecclesiastical  Court  decide  contrary  to  law,  on  a 
temporal  matter,  which  incidentally  arises,  the  Court 
will  grant  a  prohibition.     657. 

Three  grounds  of  prohibition  :  1st,  Want  of  jurisdiction  % 
2d,  Excess  of  jurisdiction ;  3d,  Deciding  contrary  to 
the  common  or  statute  law,  on  a  temporal  matter  aris- 
ing incidentally  before  them.     657r 

If  a  Catholic  is  libelled  in  the  ecclesiastical  Court  for 
keeping  a  grammar  school,  the  Court  of  King's  Bench 
Will  grant  a  prohibition ;  for  they  are  exempted  from 
the  jurisdiction  of  the  Bishop  by  statute.     670. 

It  is  a  good  cause  against  a  prohibition,  that  the  appli- 
cant's plea  has  not  been  overruled.     720. 
PROPERTY. 

Quaere,  can  the  right  of  property  be  legally  tried  in  the 
form  of  action  of  replevin,  in  any  case,  save  that  of 
distress.     360,  361,  362,  363. 

Where  the  Sheriff  issued  a  replevin  to  try  the  right  of 
property  of  a  ship  in  the  harbour  of  Newry,  and 
which  depended  on  whether  she  was  a  prize  legally 
condemned  and  sold,  and  the  proceedings  had  been 
removed  by  recordari  into  the  Court  of  Common  Pleas^ 
the  Court  of  King's  Bench  refused  to  attach  the 
Sheriff,  as  it  had  been  the  mode  of  trying  property 
for  ages  in  this  country ;  they  granted  a  prohibition  to 
the  Sheriffs'  Court,  but  not  to  the  Court  of  Common 
Pleas.     363. 

If  a  man  takes  his  own  goods  in  distress,  he  is  remitted, 
363. 

Property  is  not  changed  by  a  capture  and  sentence  of  an 
enemy's  court,  sitting  in  a  neutral  State.     205,  206, 

Nor  does  a  purchase,  under  such  sentence,  as  a  sale  in 
market  overt,  in  a  foreign  market,  If  the  buyer  knew 
of  the  defective  title  of  the  seller.     206,  207. 

Quaere,  does  the  law  of  a  sale  in  a  market  overt,  applj 
to  a  sale  in  a  foreign  market  ?     205. 

Quaere,  is  property  changed  by  a  capture  and  sentence  of  an 
enemy's  Court,  sitting  in  a  neutral  State,  and  which  sen- 
tence of  condemnation  was  confirmed  by  a  Court  sitting 
in  the  capital  of  the  enemy,  and  by  a  sale,  under  this 
condemnation,  to  a  citizen  of  a  neutral  Slate,  and  by 
the  purchaser  laying  out  so  much  money  thereon  as  ty 
entitle  him  to  papers  of  the  neutral  State  ?  360. 
*  cut 
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The  practice  of  trying  property  in  the  form  of  ato  actlbi$ 
of  replevin,;  has  prevailed  for  ages  in  this  country.— 
363. 
A  person  entering  on  another's  ground,  and  planting  po- 
tatoes therein,  is  ejected ;  he  acquires  no  property  m 
the  potatoes.     The  judgment  and  habere  is  conclusive^ 

[V  evidence  of  the  property,  in  a  replevin  brought  by  the 

planter  for  them.     648. 
When  vcsted.-^*>Calverts,    merchants  in  London,  sent, 
unordered,  three  hundred  hogsheads  of  porter  to  the 

I  bankrupt,  inclosing  him,  by  post,  the  invoice  and  bill* 

!•  of  lading.     The  bankrupt  finding  he  could  not  pay  for 

them  immediately,  on  the  receipt  of  the  invoice  an£ 

k  .  feill  of  lading,  he  endorses  them  over  to  the  defendant, 

the  agent  of  Calvertsv  The  consignee  then  commits 
an  act  of  bankruptcy,  and  a  commission  issues.  The 
porter  arrives ;  the  defendant,  the  agent  of  Calvert* 

6.  •  pays  the  duty,  and  writes  to  Calvert?  to  know  what  t« 

do  with  it,  and  enter  in  their  books  Received  300 
Jiogshcads  of  porter   from  Calvert.     They,  however* 

fc  permitted  the  bankrupt  to  sell  some  of  it,  in  the  hope 

of  retaining  his  customers,  if  he  should  revive*     But 

I: ,  the  bankrupt  directs  the  money  to  be  paid  to  the  de- 

fendant, without  the  assent  of  the  Calverts.  The  as- 
signees of  the  bankrupt  brought  an  action  of  trover  t© 
recover  this  porter,  contending  that  the  consignment 
and  receipt  of  the  invoice  and  bill  of  lading  vested  the 
property  in  the  consignee,  the  bankrupt ;  and  his  as=» 
signment  to  layers,  the  defendant,  the  agent  of  Calvertr 
was  an  acceptance  of  it,  and  an  undue  preference  of 
one  creditor  above  the  rest.  The  Court  ruled  that  the 
consignment  being  without  order,  did  not  vest  the  pro- 
perty in  the  consignee,  till  acceptance,  or  till  they 
came  into  his  corporal  touch  ;  that  the  bankrupt  or 
consignee's  endorsemeniwas  no  acceptance  of  it,  unless 
it  was  to  the  use  of  a  stranger,  or  to  the  endorsor** 

rn  use,  and  not  to  the  use  of  the  original  consignor, 
here.  They  held  it  was  no  undue  preference,  ani 
was  only  his  duty,  and  the  refusal  to  accept  could  ntt 
he  construed  into  a  fraudo     57 K 
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Qqeea's  case  sited.    Treatise,  Zt  & 
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BAPE. 

In  a  prosecution  for  a  rape,  the  fact  itself  must  be  prore^j 

unless  dispensed  with  by  Counsel.  345, 
ThOcharge  of  rape  is  easily  made,  and  most  difficult  tQ 
be  repelled.  The  evidence  required  is,  that  resistance 
bad  been  made  ;  that  the  female  had  called  for  assist- 
ance, and  had  discovered  the  injury  she  sustained  .t* 
the  first  person  she  met.  Jt  is  no  defence,  to  give  in 
evidence  that  the  female  had  slept  with  other  men  ; 
nor  has  any  question  a  right  to  be  put  to  her,  on  her 
eross-examination,  except  what  relates  to  the  transac- 
tion in  question.  354a 
%EAL  ESTATE. 

jLancls  devised  subject  to  portions.  Devisee  devises  to 
defendant ;  defendant  has  a  right  to  have  an  account 
taken  of  the  personal  estate  of  the  first  devisee  and  of 
his  administrator,  in  aid  of  the  real  estate,  and  before 
the  portions  left  by  the  first  devisee  shall  be  a  charge 
or  lien  upon  the  real  estate ;  and  the  Chancellor  re- 
ferred it  to  the  Master  to  take  such  account.  390* 
RECEIVER 

The  JCourt  of  Chancery  will  not,  except  in  a  very  parti- 
cular case,  appoint  a  receiver,  at  the  instance  of  tb« 
defendant.     392. 
When  a  joint  tenant  in  tail  comes  into  a  Court  of  Equity, 
on  the  ground  of  fraud,  on  the  inheritance  to  be  de- 
creed, lands  sold  under  a  decree  appearing  fraudulent 
•n  the  face  of  it,  this  Court  will  always  grant  a  re- 
ceiver.    386. 
If  the  heir  at  law  be  in  possession,  au4  a  verdict  be  had 
in   favour  of  the  devisee,  the   Court  will   appoint  a 
receiver  ;  but  will  not  conclude  the  heir  at  law  with- 
out a  new  trial,  if  he  seeks  one.     615. 
A  Court  of  Equity  will  not  grant  a   receiver  where  it 
appeared  that   the   plaintiff  had   no  right ;  but  wi{l, 
where  it  appears  that  the  plaintiff  hath  an  equitable 
right   (o  the  possession.,   and  the  defendants  are  in 
possession  inequitably.     625. 
The  affluent  circumstances  of  the  defendant,  and  the  bilf 
being  for  the  .performance  of  artieles   entered   into  25 
years,  are  not  sufficient  grounds  to  refuse  a  motion  for 
a  receiver.     625. 
A  receiver  may  be  moved  for  upon  the  process,    the  an- 
swer, or  the  pleadings.     643. 
The  answer  of  the  defendant  appearing  insufficient,  the 
Court  let  the  motion  for  a  receiver  stand,  to  give  time 
kr  the  putting  in  a  sufficient  auswer.    643. 
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RECITALS. 

Where  recitals  are  evidence,     176,     437. 

A  recital  in  a  deed  executed  by  the  tenant  for  life,  stak- 
ing that  there  is  no  personal  property — is  not  evidence 
against  the  tenant  in  tail,  to  shew  that  the  persouaj 
estate  is  exhausted,  on  a  bill  of  foreclosure.  436, 
437. 
RECOGNIZANCE. 

Not  usual  to  estreat  recognizance  of  prosecuior,  on  mo- 
tion of  traverser  in  indictment  for  a  challenge,  when 
prosecution  abandoned.     422,  423,  421. 

The  Court  of  King's  Bench  will,  on  application,  order 
the  recognizance  taken  by' a  magistrate  for  the  party 
to  appear  the  ensuing  Term,  in  the  Court  of  King's 
Bench,  to  be  returned  forthwith.     470. 

And  on  motion  the  Court  will  dispense  with  the  attend? 
ance  of  one  bound  in  the  recognisance  $e  die  in  diemt 
and  let  him  stand  out  till  the  last  day  of  the  Term. 
470. 

And  if  no  charge  be  preferred  during  the  Term,  the 
Court  will  discharge  the  recognizance.  470. 
•  The  Court  will  presume  that  a  magistrate  who  takes  a 
recognizance  to  appear  in  this  court,  had  authority  or 
information  for  so  doing,  and  if  he  alledged  that  he 
had  not,  the  court  will  adjourn  the  application  found-1 
ed  thereon,  and  direct  that  the  party  complained  of 
have  notice  thereof.     470,  471. 

Persons  convicted  under  the  Timber  Act,  were  forced  to 
enter  into  a  recognizance  that  no  more  trees  cut,  for 
pikes,   should  be   found  on  their  lands;  this   recog- 
nizance is  illegal.     563. 
BECORDARI. 

The  statute  of  Westminster,  the  2.  13  Edw;  I.  cap.  Z. 
gives  the  recordari  to  remove  the  suit  of  replevin* 
361. 

Recovery. 

A  reoovery  extinguishes  a  leasing  power.     504. 

A  recovery  will  not  result  to  old  uses  where  the  intent 
of  the  parties  appear  to  the  contrary.  An  express  or 
implied  new  declaration  of  uses,  in  writing,  is  not 
necessary;  it  is  sufficient  if  the  intent  of  the  parties 
appear  by  parol,  for  the  Statute  of  Frauds  does  not 
extend  to  the  case  of  recoveries.     504. 

A  recoTery,  without  any  use  declared,  and  without  any 
consideration,  results  to  the  old  use.     304? 

A  recovery  suffered  by  tenant  in  tail,  turns  it  into  a  fee:, 
$04. 
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RECOVERY; 

%  Court  refused  to  amend  a  common  recovery,  by  insert- 

irg  a  denomination  which  was  included  under  the 
general  denomination  of  the  deed  to  lead  the  uses, 
though  not  particularly  named.  They  would  hare 
amended  it,  had  the  denomination  been  particular!/ 
named  in  the  deed  leading  the  uses.  552. 
REGISTRY. 

Notice  dispenses  with  the  Registry  Act.     627. 
REPLEVIN. 

Liberty  refused  to  plead  in  replevin— the  genera!   issue 
and  tender  and   refusal,  for  they  are  the  seme  plea* 
396. 
On  a  replevin  the  Sheriff  is  to  value  the   distress,  and 
take  a  bail  bond  for  treble  the  amount.     The  Sheriff^ 
or  returning  officer,   may  be  examined  in  court  as  to 
the  value  of  the  distress,  and  the  amount  of  the  bail 
bonds.    399. 
If  the  plaintiff  in  the  replevin  makes  default,  the  Court* 
on  motion,  will  order  the  Sheriff  to  deliver  up  the 
bail  bonds,  on  being   paid  the  amount  of  his  costs* 
599. 
Where  the  Sheriff  misconducts  himself  in  a  replevin* 
the  Court  of  King's  Bench  interferes  by  attachment* 
360,  362,  363. 
The  statute  of  Marlbridge  gives  the  Sheriff  power  te 
issue  replevins,  cfe  nveriis,   in  the   vacation.      360* 
362,  363. 
The  Statute  of  Westminster,   2,  gives  the  recordari  to 

remove  the  suiU     360,  362,  363. 
The  Sheriff  is  commanded   to  lake   pledges  from  the 
plaintiff  to  prosecute  the  replevin,  and  to  make  return, 
if  a  return  habendo  be  awarded.    360,  362,  363. 
The  1   Philip  and  Mary,  ch.  12.  8  Geo.  1.  ch.  6,  and 
36  Geo.  3.  ch.  33,  are  made  for  the. speedy  deliver- 
ance of  replevins,  and  substitute  replevin   bonds  in 
place  of  pledges.     360,  362,  363. 
The  Court  of  King's  Bench  granted  a  conditional  order 
for  an  attachment  against  the  Sheriff  for  issuing  a 
replevin  for  a  ship  in  the  harbour  of  Newry,  to  try 
the  right  of  property,   whether  conveyed  by  capture 
of  an  enemy,  condemnation,  &c.     On  shewing  cause 
they  refused  the  attachment,  as   it  had  been  the  prac- 
tice of  ages  to  try  the  right  of  property  in  this  way, 
but  granted  a  prohibition.     363. 
The  Court  of  King's   Bench  granted   an  attachment 
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KEPLEVIN. 

against  an  Undersheriff,  for  granting  a  replevin  fof 
goods  distrained,  under  a  conviction  for' deer-stealing. 
362. 

Lord  Redesdale  summarily,  on  motion,  on  the  petty-bag 
aide  of  the  Court  of  Chancery,  quashed  a  replevin  is- 
sued out  of  the  Chancery,  and  executed  in  the  river. 
3t82. 

Judgment  in  replevin,  if  for  distrainer,  k?  that  the  go$ds 
are  irrepleviable.     3$2,  363. 

Jn  an  inquisition  for  damages,  in  replevin,  on  a  judg- 
ment by  default,  the  jury  are  to  decide  on  tthe  damage* 
arising  only  from  the  taking  and  declaring,  &c.  N# 
-/consequential  injury  can  be  given  in  evidence.     399, 

'Before  the  return  of  a  Common  Law  or  Chancery  reple- 
vin, any  abuse  thereof  may  be  remedied  either  in  the 
Court  of  Chancery  or  in  the  Court  in  which  jit  is  made 
v returnable  ;  but  after  the  return,  in  the  Court  only  ia 
wliich  it  is  returnable.     416,  417. 

In  distress  for  rent  or  an  annuity,  distrainor  or  avowant 
may  fije  two  avowries,  "under  the  statute,  and  an  ap- 
plication to  set  one  aside,  as  not  warranted  by  the 
statute  of  double  pleading,  refused,  with  costs.     429. 

Quaere,  for  what  taking,  and  of  what  goods,  a  replevin 
will  lie,  and  cases  cited  thereof.     437. 

Heplevin  differs  from  process  of  distress  or  attachment, 
that  in  replevin  the  Sheriff  must  isnow  what  property 
it  is  intended  for;  but  not  in  an  attachment  by  the  Se- 
neschal ;  for  it  is  a  warrant  generally  against  the 
goods.     6 1 2. 

A  plaintiff  is  entitled  to  a  recordqri  on  a  Sheriff's  reple- 
vin.    637. 

'By  net  of  Parliament,  a  replevin  cannot  be  sued  out  for 
goods  detained  in  the  Custom  House,  without  the  leave 
of  the  Court  of  Exchequer  ;  and'this  leave  will  not  be 
granted,  unless  the  party  shews  some  question  of  law 
or  fact  likely  to  arisen  more  for  the  determination  of  a 
Court  of  Law  than  of  the  Revenue  Commissioners.  If 
there  is  not  such  a  question,  the  party  must  put  in  a 
claim,  and  enter  into  a  recognizance.  He  will  then 
obtain  his  goods,  anil  an  English  bill  or  information 
will  be  filed  against  them,  and  the  Question  determin- 
ed.    624. 

Where  goods  are  detained  for  specific  duties,  the  Court 
of  Exchequer  will  not  allow  the  party  a  replevins-* 
624. 
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REPLEVIN  BOND. 

The  replevin*  bond  is  always  filed.     S3?. 

Quaere,  is  a  replevin  bond  conditioned  to  return  the 
goods,  if  so  swarded  ? — A  bond,  according  to  the  sta- 
tute.    637. 

Qu«re,  is  the  calling  the  defendant  by  a  wrong  name  ia 
the  bond,  such  misconduct  in  the  Sheriff,  as  will  make 
him  answerable?     637. 
BKSTITUTION. 

If,  alter  an  habere  executed,  the  landlord  enters  into  & 
new  agreement  with  the  tenant,  and  he  after  disagrees 
with  the  tenant,  and  renews  the  habere,  and  turns 
him  out,  the  tenant,  on  motion,  will  be  granted  a  writ 
of  restitution,  to  restore  the  possession.     638. 

If  an  habere  be  executed  against  one  joint-tenant,  before 
judgment  against  the  rest,  the  Court  will  set  it  aside, 
and  grant  a  writ  of  restitution.     647. 

If  the  Court  are  of  opinion  that  the  party  rescuing  goods 
knew  they  were  seized   under  execution,  though  the 
Sheriff  refused  to  shew  the  authority  for  the  seizure, 
they  will  attach  him.     432,  433, 
AfiVENUE, 

How  questions  of  revenue  cases  are  to  be  decided,    624* 

No  replevin  can  issue  for  goods  distrained  by  the  Reve- 
nue, except  by  leave  of  the  Court;  and  leave  will  only 
be  given  where  it  is  shewn  that  some  question  will  arire 
more  proper  for  a  Court  of  Law,  than  of  the  Revenue 
Commissioners  to  determine.     624. 

Where  goods  are  detained  by  the  Revenue,  the  party, 
on  entering  into  a  recognizance  to  abide  the  decree, 
obtains  his  goods,  and  then  the  Crown  files  an  infor- 
mation against  them.     624. 

The  Revenue  JaWs  do  not  oust  the  Court  of  King's  Bench 
of  jurisdiction  over  the  Revenue  Courts,  as  in  England. 
634. 
BEYNOLDS,  THOMAS, 

His  evidence   at  the  bar  of  the  House  of  Commons,  pre- 
vious to  bringing  in   the  bill  of  attainder.     Treatise, 
30. 
EICHARDS,  THOMAS, 

An  Attorney,  a  very  loyal  man,  took  inventories  for  the 
rebels,  and  took  care  of  the  plunder  brought  in,  andl 
was  christened  and  carried  a  pike.     127,   128. 
JRJCHARDS,  JOHN  NUN, 

His  mistatement  of  the  members  of  the  Court  Martial  oja 
Corntliu*  Grogan't  ease,     Treatise,  3*\ 
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RIENS  IN  ARREAR. 

Riens  in  arrear,  and  entry  and  expulsion,  admit  the, 
lease  in  covenant.     639.  *' 

ROSS. 

Battle  of  New  Ross. 

SALE. 

Quaere — Does  the  doctrine  of  sale  in  market  overt,  ap* 
ply  to  a  sale  in  a  foreign  market  ?    205, 

Even  if  it  did.  such  a  sale  would   not  change  the  pro- 
perty of  it,  if  the  buyer  knew  of  the  defective  title  of 
the  seller.     205,  206. 
SALES  (under  Decrees). 

The  title  under  a  sale  pursuant  to  a  decree  of  the  Court 
of  Exchequer,    is  defective,  if  it  has  not   been  re- 
ferred to  the  proper  officer  to  ascertain  the  sum  due, 
or  if  the  deed  of  sale  is  not  signed  by  the  remem- 
brancer.    427. 

The  Court  of  Chancery  will  investigate  at  any  distance 
©f  time,  a  sale  made  pursuant  to  a  decree  of  the 
Court  of  Exchequer,  where  a  link  of  the  conveyance 
is  wanting.     427. 

The  Court  attaches  a  purchaser  under  a  sale,  unless  he 
makes  a  deposit.     428. 

The  Court  of  Equity  Exchequer  will  not  intermeddle,  on 
the  ground  of  overbidding.     633. 
SALVAGE 

Belongs  peculiarly  to  the  Admiralty  jurisdiction.    204. 

On  an  issue  joined  on  the  property,  a  right  to  falvage 

will  not  support  the  plea  of  property.     The  defendant 

should  plead,  that  true  the  property  was  the  plaintiff's, 

and  that  he  had  a  right  to  detain  same  till  paid  salvage. 

L  206,  207. 

Scire  facias. 

Scire  facias,  to  shew  cause  why  defendant  should  not  pay 
the  sum  mentioned  in  the  writing  obligatory  due  to  the 
King,  or  in  default  thereof,  that  execution  should  be 
sued  out.  The  scire  facias  stated  that  the  writing  ob-* 
ligatory  was  conditioned,  that  if  the  defendant  faith- 
fully performed  the  service  of  receiving  and  paying- 
Certain  sums  of  money,  for  the  use  of  decayed  officers^ 
then  the  obligatien  was  to  be  void.  The  defendant 
pleaded  that  he  had  faithfully  performed  the  services 
required  by  said  writing  obligatory. — Replication,  that 
the  defendant  had  not  paid  over  a  certain  sum  of  mo* 
fjeyf  •  then  in  his  possession,  as  ordered  by  the  Commit- 
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sioners  of  the  Revenue.  Defendant  demurred  ;  first,' 
because  it  did  not  state  the  description  of  persons  from 
whom  he  received  it,  nor  how :  secondly,  it  did  not 
state  the  particular  sum  or  sums  which  were  embez- 
zled, nor  did  it  state  to  whom  the  order  was  directed* 
The  demurrer  was  overruled,  because  it  is  not  neces- 
sary to  set  forth  those  things  in  the  replication,  as  the 
defendant  might  have  pleaded  no  breach.     439,  440. 

The  Court  of  Common  Pleas  will  not  suffer  a  scire  jacias 
to  issue  against  the  conusor,  without  an  undertaking 
to  serve  him  personally.     551. 

There  are  three  pleas  only  to  a  scire  facia3 :  first,  nul  tiel 
record;  second,  release;  third,  payment.     551. 

Scire  facias,  two  pleas :  first,  satisfaction  by  an  execu- 
tion ;  seeond,  payment.  The  ? erdict  for  the  plaintiff 
is  only  nominal  as  to  damages ;  but  it  carries  costs, 
and  entitles  the  plaintiff  to  revive  the  judgment.     553* 

Scire  facias  against  bail  on  their  recognizance,  condi- 
tioned that  the  defendant  would  prosecute  with  effect 
a  writ  of  error  from  a  judgment  of  the  Mayor  of 
Cork,  in  the  Tholsel  Court,  or  pay  the  debt.  The 
wrk  of  error  removed  the  record,  and  the  recogni- 
zance in  error  was  removed  by  certiorari-  The 
judgment  being  affirmed,  this  scire  facias  was  issued 
for  the  bail  to  shew  cause  why  execution  should  not 
issue  thereon,  The  scire  facias  stated  the  judgment, 
affirmance,  and  recognizance.  To  this  the  bail  plead- 
ed, first,  That  the  plaintiff  was  satisfied  of  his  debt, 
by  having  had  the  plaintiff  in  execution  under  a  ca.  sa. 
The  plaintiff  in  the  scire  facias,  replied,  denying  that 
any  such  ca.  sa.  had  issued ;  and  traversed  that  the 
damages  and  costs  had  been  paid,  or  satisfied,  in 
planner  and  form  as  pleaded,  with  a  verification.  To 
this  replication  there  was  a  special  demurrer.  The 
second  plea  was  the  same  as  the  first,  omitting  the 
allegation  that  plaintiff  in  the  scire  facias  had  been 
satisfied  of  his  debt.  To  this  plea  the  plaintiff  in  the 
scire  facias  demurred  generally.  The  Court  quashed 
the  scire  facias,  because  it  did  not  shew  how  the  re-< 
cognizance  came  into  the  court ;  so  that  the  Court  did 
did  not  know  how  or  where  to  award  execution, 
whether  generally,  or  according  to  the  limits  of  the 
inferior  jurisdiction.     557. 

If  a  writ  of  error  removes  the  record  and  recognizance, 
(aey  become  a  record  of  the  Court,  and  the  Conrt 
*n 
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may  award  execution  generally.  But  it'  it  6e  re^ 
moved  by  certiorari,  it  is  not  a  record  of  the  Court r 
and  the  Court  can  only  award  execution  according  l& 
the  jurisdiction  of  the  inferior  court.     557- 

Scire  facias  against  bail.  Plea,  that  the  .plaintiff  had 
sued  out  a  ca«  sa.  against  the  principal;  and,  but  for 
the  fraudulent  acts  of  the  plaintiff  directing  the  She-* 
riffs'  bailiffs,  to  wit*  Hindon  and  O'Hara,  not  to 
arrest  the  principal,  the  Sheriffs  might  have  had  the 
principal  in  custody.  To  these  pleas  the  plaintiff  put 
in  a  general  demurrer,  and;  also  specially  demurred 
because  the  plea  did  not  aver  that  the  bailiffs  to  whom 
the  writ  was  delivered,  had  the  power  to  execute  the 
writ,  nor  did  it  state  the  christian  names  of  the 
bailiffs.  The  plea  was  ruled  bad ;  for  the  bail  are 
Dound  to  surrender  their  principal ;  that  giving  them 
notice  is  only  matter  of  favour ;  and  leaving  the  ea»  sa* 
in  the  Sheriffs  office,  is  sufficient  notice  to  them.  If 
the  plaintiff  had  fraudulently  delayed  or  prevented 
their  surrendering  their  principal,  that  would  be  a 
good  defence,  if  properly  pleaded.  But  here  it  is 
imperfectly  and  improperly  pleaded,  so  that  no  issue 
could  be  joined  thereon.    378. 

In  a  scire  facias  against  bail,  if  the  Court  thinks  there 
should  be  time  given  to  bring  in  the  body  of  the  prin- 
cipal, they  will,  on  motion,  stay  the  proceedings. 
381. 

Bail  may  plead  to  a  scire  facias,  fist,  that  no  ca.  sa. 
issued  against  the  principal.  Secondly,  that  the 
principal  died  before  the  return  of  the  ca.  sa. 
Thirdly,  that  the  plaintiff  had  another  execution. 
Fourthly,  payment*  Fifthly,  that  the  principal  had 
become  a  peer  of  the  realm.  Sixthly,  that  the  prin- 
cipal has  been  convicted  of  felony,  and  transported, 
before  the  return  of  the  ca.  sa.  Seventhly,  any- 
thing else  that  would  prevent  them  from  performing 
their  contracts     381. 

The  bail  may  now,  by  favour,  surrender  the  principal 
at  the  quarto  die  post  of  the  second  scire  facias* 
383. 

The  principal  is  supposed  in  oustody  of  his  bail,  and 
the  ca.  sa.  must  lie  15  days  in  the  office,  to  give  thera 
notice  to  surrender  him.     383. 

Before  the  bail  can  be  proceeded  against  by  scire  faeia»t 
the   plaintiff  must  take   out   execution  against   tie 
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principal  by  capiat  ad  satisfaciendum,  and  on  a  return 
of  non  est  inventus  the  plaiutiff  may  proceed  against 
the  bail  by  action  of  debt  on  the  recognizance.  (This 
mode  is  now  laid  aside  on  account  of  its  prolixity)  or 
by  scire  facias  on  (he  bond.     58Q. 

Distress  replevin.  Three  sureties  in  a  replevin  bond^ 
Judgment  for  avowant,  and  a  relorno  habendo  award- 
ed. Return  that  the  distress  was  eloigned,  scire 
facias  on  the  replevin  bond  against  two  only  of  the 
sureties  who  appeared,  and  demurred  to  the  scire 
facias — first,  that  the  scire  facias  did  not  state  a  return 
to  the  replevin,  nor  did  it  state  whether  the  replevin 
was  at  common  law,  or  on  the  statute.  Secondly, 
tiat  the  third  surety  had  not  been  summoned,  nor  his 
name  inserted  in  the  writ.  The  Court  did  not  give 
leave  to  amend  the  scire  facias,  by  inserting  the  third 
surety.  They  quashed  the  writ  of  scire  facias,  but 
allowed  the  plaintiff  therein  to  issue  a  new  one.  587. 
&CIRE  FACIAS  (to  the  Heir  and  Terretenants.) 

The  Sheriff  returned  that  the  eonusee  was  seized  in  fee 
o&  &c.  and  that  he  had  duly  warned,  &c.  To  this 
scire  facias  there  were  two  pleas  ;  first,  non  tenure  ; 
second,  non  seizen  in  fee  ;  pursuing  the  words  of  the 
Sheriff's  return  to  the  scire  facias.  To  this  last  plea 
there  was  a  demurrer,  that  he  should  not  have  added 
the  words  infee,  for  if  he  had  any  descendible  free* 
hold,  it  was  liable.  The  plea  is  ill,,  for  the  defendant 
should  plead  something,  which,  if  true,  will  be  a  bar 
to  the  action  or  writ,  if  the  plaintiff  proceeds,  which 
the  present  plea  would  not.     653* 

The  scire  facias  is  a  mere  warning,  and  is  not  conclu- 
sive, for  an  inquisition  issues  after.     653. 

Scire  facias  to  revive  a  judgment  to  the  heir  and  terre- 
tenants      413. 
*C1RE  FACIAS  (to  revive.) 

Liberty  granted  to  issue  a  scire  facias  to  revive  a  judg- 
ment obtained  in  the  year  17(>8,  as  interest  had  been 
paid  in  1787  ;  the  account,  and  a  bond  executed  for 
the  arrears.     398. 

Scire  facias  to  revive  a  judgment  to  heir  and  terretenants 
of  the  deceased.     413. 

The  Court  of  Common  Pleas  will  not  suffer  a  scire 
facias  to  issue  against  the  conusor,  without  an  under- 
taking to  serve  bim  personally.     551  Pj 
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The  loyal  prisoners  confined  there,  burnt.    Treatise,  27. 
Reports,  36,  37. 
SEAL. 

The  seal-keeper  of  the  King's  Bench  is  to  put  the  seal 
to  any  writ  issued  out  of  the  Court,  signed   by   the 
officer   and  a  registered  attorney  of  the  Court,   and 
brought  to  him  by  a  registered  attorney.     553. 
SENESCHAL. 

Quaere — Does  the  act  of  Parliament  giving  the  Senes- 
chal power  of  hearing  proceedings  by  civil  Bill  lor 
sums  under  .£10,  oust  his  former  jurisdiction  of  pnn 
ceeding  by  summons  and  distringas  for  such  sum? 
430.    5     J  5 

Quaere — Is  it  irregular  in  a  Seneschal  to  issue  a  distrin- 
gas in  the  first  instance,  instead  of  a  summons  against 
a  personal  representative,  to  bring  them  into  Court? 
430. 
Quaere — Does  the  26  George  3.  ch.  39.  extend  to  the 
Court  of  Seneschal?  613. 
SERJEANT  AT  ARMS. 

The  Court  of  Exchequer  ordered  that  the  Serjeant  at 
Arms  do  attend,  in  order  to  be  committed  to  close 
custody,  for  not  bringing  up  the  body  of  a  man  he  was 
ordered  to  bring  up  to  Court;  and  they  also  ordered 
that  leaving  this  order  at  the  house  of  the  Serjeant 
at  Arms,  should  be  sufficient,  as  he  kept  out  of  the 
way,  to  avoid  personal  service.  404. 
SERVICE  OF  EJECTMENT, 

Not   good  on  one  abroad,  unless  personal ;  unless  the 
facts  will  warrant  the  plaintiff  in  swearing  he  has 
absconded.     402. 
SHERIFF. 

Application  that  the  Sheriff,  having  taken  insolvent  or 
insufficient   pledges,    do  pay  over  to  the   distrainer 
the  value  of  the  distress.     637. 
If  the  Sheriff  does  not  take  a  replevin  bond,  according 
to  the  statute,  the  Court  will,  on  motion,  summarily 
redress  the  party  injured.     637. 
Quaere — Is  a  replevin  bond,  conditioned  to  return  the 
goods,  &c.  if  so  awarded,  according  to  the  statute? 
637. 
Quaere— Is  the  calling  the  defendant  by  a  wrong  name 
in  the  bond,  such   misconduct  in  the  Sheriff  as  will 
make  him  answerable  ?     637. 
A  Sheriff  is  only  answerable  for  what  he  might  have 
kept.     637. 
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The  26  Geo.  3,  ch.  39,  almost   entirely  abolishes  its 
jurisdiction.     613. 
SLANDER. 

In  an  action  for  slander  the  plaintiff  may  take  his  ver- 
dict at  the  trial,  on  any  count  he  pleases,  which  his 
evidence  supports.  And  if  he  takes  a  general  ver- 
dict, and  has  merits,  the  Court  will  allow  him.  to 
amend  the  postea.  by  entering  the  verdict  on  the  third 
count  only.     405. 

Action  for  a  written  slander  against  the  defendant,  an 
officer  in  the  army,  contained  in  two  letters  written 
by  the  defendant,  whose  regiment  the  plaintiff  had 
left  to  the  commanding  officer  of  another  regiment, 
which  the  plaintiff  was  about  joining,  relative  to 
and  about  the  plaintiff.  The  letters,  on  the  face  of 
them,  were  libellous,  and  clearly  implied  malice.  It 
is  for  the  jury  to  decide  whether  such  letters  were 
written  maliciously,  or  for  the  purpose  of  bringing 
the  plaintiff  to  a  court-martial ;  if  for  the  last,  no 
action  lies,  nor  can  be  supported.      537. 

In  this  action  the  defendant  may  make  three  defences : 
1st,  That  he  did  not  speak  the  words  ;  2dly,  That  the 
words  were  true  :  thirdly,  That  he  did  not  speak  them 
maliciously.     537. 

A  justification  may  arise  out  of  the  subject  matter,  so 
that  there  need  not  be  any  occasion  to  plead  it.     537, 

An  action  cannot  be  maintained  for  bringing  a  man  to  a 
court  martial,  if  probable  cause  appears  on  the  face 
of  i  he  proceedings.     537. 

Malice  constitutes  the  jet  of  an  action  for  slander,  and 
it  is  the  Jury,  and  not  the  Court,  are  to  decide  that 
question.     537. 

An  opinion  not  founded  in  malice,  is  not  actionable, 
537. 

Words  spoken  by  a  Counsel  in  a  court  of  judicature,  and 
applicable  to  the  subject,  are  not  actionable.     537. 

The  Court  may  correct  a  false  or  slanderous  charge  put 
on  the  pleadings ;  but  it  is  not  actionable.     537. 

Defendant  may  justify  that  he  spoke  the  words  in  a  dif- 
ferent sense,  and  need  not  shew  the  time.     537. 

This  action  ought  to  be  encouraged.     537. 

Where  a  new  trial  will  be  granted  in  an  action  for  slan- 
der.    537. 

New  Trial. — Where  a  verdict  will  be  set  aeide  in  ar* 
action  for  slander.     537* 
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Setting  aside  Verdicts. — In  an  action  for  a  malicious 
prosecution,  the  plaintiff  must  prove  the  malice,  and 
that  the  prosecution  is  at  an  end  ;  and  however  mali* 
cious  the  prosecution  may  have  been*  yet  if  he  is  found- 
ed in  prosecution,  if  there  are  grounds  for  it,  it  is  not 
actionable.  537. 
SPECIAL  BAIL. 

Persons  suing,  in  auter  droit,  in  trover,  swearing  that 
they  believed  the  property  in   question  to  be  she  per* 
„.  sou's  in  whose  right  they  sue,  sufficient  to   hold   ths 
defendant  to  special  bail.     396. 
_   BaiJ.—^To  hold  to  bail,  on  an  affidavit  sworn  before  the 
Chief  Justice  in  England,  the  Court  of  Common  Pleat 
,,  in  Ireland  thought  such  affidavit  could  not  be  read, 
.  without  an  affidavit,  made  in  this  country,  swearing 
it  was  the  hand-writing  of  the  Judge.* — Judge  Finucane 
held  that  it  was  sufficient,  without  an  affidavit,  of  one 
having  seen  him  sign.     653. 
SPECIFIC  PERFORMANCE. 

Agreement  to  make  a  lease  for  lives,  renewable  for  erei. 
Lessee  dies,  leaving  his  sob,  a  minor.     An  ejeetment 
brought,  for  non-payment  of  rent,  by  ijie  head  landlord, 
.  and  the  habere  executed.     The  landlord  makes  leases 
thereof  to  others;  the  son  comes   of  age,  and  some 
years  after  files   the  present  bill  for  an  execution  of 
i  the  agreement,  and  moves  for  a  receiver.     The  Court 
,  were  of  opinion  that  the  plaintiff  had  an  equitable  right, 
as  the  lease  was  not  avoided,  there  beisg  m  the  Eject- 
ment Act  a  saving  of  the  rights  of  minors;  and  they 
granted  a  receiver.     625. 
'Till  Lord  Somerville's  time,  Courts  of  Equity  never  der 
creed   a  specific  performance  of  the  article,  'till   the 
:  party  had  recovered  at  law  under  it.     702. 
SPIRITUAL  COURTS. 

Proceedings  in  Ecclesiastical  Court.     230. 
A  decree,  annulliug  a  marriage  h^pothetically,  if  ever  k 
i  took  place,  good.    208. 

STAMPS. 

An  alteration  in  a  deed,  after  execution,  makes  it  a  new 

deed,  and  it  requires  a  new7  stamp.    -531. 
An  objection  to  a  deed  so  altered,  for  want  of  a  stamp, 
must  be  made  at  the  trial ;  and  if  not  made  then,  is  no 
ground  for  a  new  trial.    531, 
STATUTES. 

2)  Anne,  ch.  6,  sect.  1,3,  if  the  eldest  sod  of  a  Papist 
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becomes  a  Protestant,  his  father  shall  be  bare  tenant 
for  life,  and  the  Court  of  Chancery  shall  allow  him  a 
sufficient  maintenance.  The  object  of  this  Act  is  to 
encourage  the  Protestant  religion,  and  is  remedial, 
and  not  penal ;  and  is  to  receive  the  most  liberal  con- 
struction. In  decreeing  a  maintenance,  under  this 
Act,  to  the  eldest  son  of  a  Papist,  the  Court  should 
refer  it  to  the  Master  to  take  an  account  «f  the  estate^ 
&c.  previous  to  decreeing  it.     489. 

19th  and  20th  George  3,  requiring  bail,  extends  only  to 
suits  which  were  under  £  10.     617. 

The  27th  George  3,  ch.  46,  punishes  by  fine  and  im* 
prisonment  one  convicted,  on  information  o~r  indict- 
ment, of  interrupting  a  market  juror  in  the  execution 
of  his  office.     534. 

ftuaere— Does  this  Act  of  the  27  George  3,  ch.  46, 
extend  to  counties  or  cities,  or  only  to  the  liberties  of 
Saint  Sepulchre  ?     534. 

What  the  indictment  should  contain.     534. 

Fide — Amendment — Indictment — Market  Juror. 

The  26  George  3.  ch.  36,  recites  the  oppressions  arising 
from  the  abuse  of  inferior  courts  ;  it  abolishes  almost 
entirely  the  jurisdiction  of  the  Sheriff's  court,  and 
enacts,  that  no  process  shall  issue,  without  an  afhv 
davit  of  the  debt  being  due,  and  that  the  cause  o( 
action  arose  within  its  jurisdiction.  613. 
STATUTE  OF  FRAUDS. 

A  parol  agreement  for  the  possession  of  certain  lands, 
for  31  years,  at  a  stated  rent.  Lessee,  in  consequence 
thereof,  entered  and  possessed  it  for  21  years,  paying, 
during  that  time,  the  stipulated  rent.  Lessee  filed 
his  bill  to  carry  into  execution  this  agreement. 
The  Court  held,  that  the  past  execution  of  the 
agreement,  by  entering  into  the  possession,  and  pay- 
ing the  rent,  did  not  take  the  case  out  of  the  statute 
of  Frauds  and  Perjuries;  and  that  he  could  not  give 
parol  evidence  of  the  agreement ;  and  the  admission 
by  the  defendant,  in  his  answer,  of  the  agreement  for 
twenty-nine  years,  did  not  aid  the  plaintiff.     384. 

That  an  action  for  the  mesne  rates,  or  full  value,  would 
lie,  for  the  time  the  plaintiff  held  the  lands  above  three 
year*,  if  the  lessor  had  not  received  the  rent  reserved  ; 
but  the  receipt  of  the  rent  would  be  considered  as  « 
•tipulated  compensation  for  th«  same.     384, 
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The  Statute  of  Frauds  does  not  extend  to  the  cases  of  re- 
coveries,  and  declaration  of  their  uses  may  be  by 
parol.     504. 
STATUTE  OF  LIMITATIONS. 

Informations  in  rem,  as  well  a9  those  in  personam,  are 
barred  by  the  statute.     394. 
STAYING  PROCEEDINGS. 

Plaintiff  in  ejectment  in  the  Exchequer,  nonsuited  in  a 
former  ejectment,  brought  another  ejectment  in  the 
Court  of  King's  Bench.  The  Court  of  King's  Bench 
stayed  the  proceedings,  'till  the  costs  of  the  first  eject- 
ment were  paid.  413. 
SUBSTITUTION. 

Service  of  ejectment  will  not  be  substituted  on  one  abroad, 
unless  the  facts  warrant  the  plaintiff  in  swearing  that 
the  party  abroad  has  absconded.  402. 
The  Court  of  Exchequer  substituted  service  of  its  order 
on  the  Serjeant  at  Arms,  ordering  him  to  attend,  t° 
be  committed  to  dose  custody,  by  leaving  the  order  a* 
the  house  of  the  Serjeant  at  Arms,  as  he  kept  out  of 
the  way,  to  avoid  personal  service.  404. 
Trial  for  crim.  con.  Plaintiff's  attorney  offered  to  ac- 
cept common  bail,  and  one  Ford  agreed  to  it.  Motion, 
by  Ford,  that  the  service  of  the  rule  for  declaring  on 
common  bail  might  be  substituted  on  him,  having  no 
warrant  from  the  defendant  to  appear  for  him,  refused, 
with  costs.  Ford  could  have  no  interest  of  his  own  in 
making  the  motion.  412. 
Court  refused  to  substitute  service  of  an  ejectment,  though 
the  defendant  was  abroad,  and  could  not  be  served  in 
time  to  prevent  a  nonclaim  on  a  fine  ;  but  they  amended 
the  declaration  of  an  ejectment  pending,  by  laying  the 
demise  subsequent  to  the  entry,  to  avoid  tne  fine. — 
646. 
SUTTON,  EDWARD, 

A  loyal  man,  at  liberty.     14. 
SUTTON,  JOSEPH, 

Left  the  army,  on  its  retreat.     62. 

TIME  TO  PLEAD. 

Joint  bond. — Judgment,  in  England,  against  one  of  the 
obligors,  reversed,  on  error.     The  Court  refused  time 
to  plead  to  the  other  obligor  sued  here.     412. 
TITHES. 

The  3d  Geo.  3  direots  the  tithes  to  be  set  out,  and  deli- 
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vered  to  the  person  entitled,  or  his  known  agent  or 

proctor.     Secondly,  it  directs  notice  to  be  given  to  the 

Parson*     Thirdly,  it  directs,  in  case  the  Parson  does 

not  reside  in  said  parish,  a  remedy,  there  described, 
for  the  giving  notice.     657,  660,  66 J. 
In  a  suit  for  tithes,  by  the  Rector,  if  his  rectorship  is 

disputed,  the   7th   Geo.  3  directs,  that  such  plea  will 

be  received,   by  affidavit ;    and   that  the  Court  shall 

summarily  enquire  into  whether  he   is  reputed  Rector 

or  not ;  for  if  so,  the  statute  makes  the  reputation  suf- 
ficient; and  the  35th  Geo.  3,  makes  this  provision  to 

the  Incumbent's  lessees.     657,  660,  661. 
Abridgments  of   all  the   Tithe   Acts,  (21  in  number.) 

809,  et  seq.  viz. 
Act  of  33  Hen.  8,  cap.  12. 

1  Geo.  2,  cap.   12. 

.....     5  Geo.  2,  cap.  6. 

.  5  Geo.  2,  cap.  9. 

fc 1 1  Geo.  2,  cap.   1 5„ 

29  Geo.  3,  cap.   12. 

■■    i     1  Geo.  3,  cap.  17* 

— — '    3  Geo.  3,  cap.  16. 

3  Geo.  3,  cap.  20. 

8  Geo.  3,  cap.  21. 

— -—  1 1   Geo.  3,  cap.  1 . 

11  and  12  Geo.  3,  cap.  19. 

13  and  14  Geo.  3,  cap.  41* 

. 15  and  16  Geo.  3,  cap.  27. 

21  and  22  Geo.  3,  cap.  31. 

28  Geo.  3,  cap.   29. 

— —  35  Geo.  3,  cap.  32. 

40  Geo.  3,  cap.  23. 

54  Geo.  3,  cap.  48. 

3  Geo.  4,  cap.  125. 

4  Geo.  4,  cap.  99. 

The  3d  Geo.  4,  c.  125,  enables  all  persons,  and  bodies 

corporate,  to  demise  and  lease  tithes  to  the  occupiers 

or  landlords,  for  seven  years,  by  indenture  and  coun- 
terpart, with  consent  of  patron,  or  committee,  or 
guardian  of  patron,  or  of  Attorney  General,  as  the 
case  may  be,  endorsed  on  the  indenture  and  counter- 
part, with  description  and  map  of  lands,  reserving 
the  best  annual  rent  or  value,  without  fine,  and  with 
consent  of  the  Ordinary,  endorsed  before  execution.  A 
memorial  of  the  lease  to  be  registered  with  the  re* 
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gister  of  this  diocese,  with  a  fee  for  registry,  2s.  (hL 
and  a  fee  for  inspection,  or  for  a  copy^  2s.  6d.  The 
leas?  to  be  free  of  stamp  duty.  The  lease  to  bind  the 
lands  into  whose  ever  possession  they  come,  and  the' 
lands  discharged  from  tithe,  providing  they  claim  in 
right  of,  or  by  virtue  of  a  forfeiture  of  lessee,  but 
shall  not  bind  beyond  the  interest  or  term  of  the  tenant 
or  assignee.  Lease  of  tithes  made  to  tenant  after 
service  of  declaration  in  ejectment,  shall  be  deter- 
mined by  judgment  against  tenant.  Lessor  may  ap- 
point collector  of  grand  jury  cess,  or  any  other  per- 
son, to  collect  rent,  with  like  remedy  as  grand  jury 
cess;  and  lessors  may  sue  or  distrain  for  rent,  as  in 
case  of  land.  Owner  of  laud  being  lessee  of  tithes, 
if  he  after  underlets,  shall  let  it  tithe  free,  and  the 
occupier,  paying  the  tithe  rent,  may  deduct  from  rent 
of  land;  but  such  deduction  shall  not  prevent  landlord 
from  recovering  in  ejectment  for  nonpayment  of  renr? 
unless  remaining  part  is  paid.  Persons  beneficially 
interested  in  land,  agreeing  for  tithes,  should  give  no- 
tice to  occupiers,  when  there  is  a  lease,  not  exceeding 
seven  years,  or  one  life,  to  be  a  party  to  such  lease  ;  and 
if  they  refuse,  then  the  lessee  of  them  in  tithes  being  a 
person  beneficially  interested  in  such  land,  may  recover 
against  such  occupier,  in  same  manner  as  the  owner 
of  the  tithes  might,  if  no  lease  bad  been  made  for  the 
rent  or  tithes  payable  for  the  land  actually  holden  by 
the  occupier,  and  the  occupying  the  lands  discharged  of 
tithes  by  such  lease,  or  the  landlord  receiving  such 
tithes  or  rent,  shall  be  deemed  the  possession  of  the, 
tithes  by  the  lessor  of  the  tithes.  Lessee  of  tithes, 
or  those  claiming  under  him,  having  an  interest  ire 
the  lands  beyond  the  seven  years,  may  renew  the  lease 
of  tithes  within  the  last  three  years  previous  to  its 
determination ;  but  not  except  within  the  last  three 
years  of  the  term  originally  demised.  No  action  for 
defeating  any  lease  shall  be  brought,  unless  six  months 
notice  be  given.  The  lease  shall  be  in  the  form  set 
forth  in  the  Act*  or  in  some  other  form  of  words  of 
that  or  the  like  effect. 
The  4th  Geo.  4,  c.  99,  empowers  the  Chief  Governor, 
on  application  of  incumbent,  or  impropriator,  or  five 
landholders,  occupying  o£20  a  year  each,  to  give 
orders  to  the  churchwardens  that  special  vestries  be 
assembled  in  parishes  for  carrying  the  Act  into  execu- 


INDEX. 

TITHES. 

tion  ;  notice  thereof  to  be  given  to  the  Bishop  of  the 
diocese  and  the  Incumbent ;  and  if  Incumbent  be  not 
resident  in  Ireland,  then  to  the  person   appointed   by 
the    Bishop   in  behalf  of  such  Incumbent.     The  col- 
lector of  rates  and  assessments  levied  by  presentments 
of  grand  juries,  under  a  penalty  of  £10,  shall,  within 
twenty-one  days  after  being  required   by  the  incum- 
bent,   impropriator,    or   any   person  who   shall  have 
applied   for  a  special  vestry,  deliver  to  the  church- 
wardens a  list  of  the  names  and  residence  of  persous 
paying  county  rates  in  respect  of  land  not  being  tithe 
free,   to  an  amount   exceeding  20  shillings,  within  the 
year  next  preceding,  with  the  amount  of  the  respect 
tive  sums  paid  by  the  persons  in  the  list,  arranging  the 
names  according  to   the  amount  paid,  and    verifying 
the   list  by  oath.     The  list    of  ratepayers,  or  of  the 
first  twenty-five  names  therein  to  be  affixed   by  the 
churchwardens,  under  a  penalty  of  £10,  on  the  dooF 
of  the  church,   Roman  catholic  chapel,   and  presbyte- 
rian  meeting-house,   in  the  parish,   for  two  successive 
Sundays ;  and  if  none  in  the  parish,  then  to  bf»  affixed 
at  the  place  appointed   for  posting  notices  of  applica- 
tions to  special  sessions,  with  respect  to   grand  jury 
^presentments  under  the  59  Geo.  3,  c.  84  ;  and  if  torn 
down,  to  be  replaced.     And  if  any  person's  name  be 
omitted,  his  name,  on  application  within  the   ten   days 
after  the  second  Sunday,  to  two  magistrates,    shall   be 
by   them  added  to   the  list ;  none  else   to    vote ;  and 
-they   must  have  actually  paid,   or  tendered  the    rates 
stated  in  the  list.     A  special  vestry  shall  be  held  any 
day  after  three  weeks,  and  not   more  than  six  weeks 
.from  posting.     Seven  at  vestry  nny  proceed — first,  to 
elect  a  chairman,  and  each  vestryman  shall  have  one 
vote,  if  charged  with  a  rate  exceeding  £1,  and  not 
exceeding  £10;  and  one  lor  every  succeeding  £10 
rate,  not   exceeding   six  vot^s  in   the  whole ;  and   if 
votes    equal,  chairman   to  have  a  casting  vote.      If 
parishioners  and  incumbent  do  not  agree  in  proceeding, 
vestry    shall   be    adjourned,  sine    die,  subject    to    be 
re-summoned  by  the  Lord  Lieutenant,  on  application 
of  any  person  entitled  to  tithes,  or  any  five  occupiers 
of  land  ;   and  the  persons  entitled  to  tithes,  or  church- 
wardens, shall  certify  the  result  of  the  vestry,  in  writ- 
ing, under  their  hands,  signed  by  them,  and  the  said 
person  omitting  to  certify  the  result  of  the  vestry,  fo»> 
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feits  £5.     If  seven  vestrymen   do  not  attend,   to  be 
adjourned  for  not  more  than  seven  days,  and  if  after 
two  adjournments   seven  do  not  attend,    it   shall  be 
adjourned  sine  die,  and  so  certified  to  the  Chief  Go- 
vernor, under^a  penalty  of  =£5.     If  vestry  agree  with 
incumbent  to  proceed,  they  shall  elect  a  commissioner 
on. behalf  of  owner  and  occupiers  of  land,   and   shall 
certify  the  name  and  place  of  his  abode  to  bishop  and 
chief  secretary,  and  the    person  entitled  to  the  tithes 
shall  name  another  within  seven  days   after,  and  give 
notice  within    seven    days    after   to   the  bishop   and 
churchwardens,  and  bishop  may  approve  or  disapprove; 
and    if  not  disapproved    in  six   weeks,    to  be   held 
approved  ;    if  disapproved,  then   within   seven  days, 
person  entitled  to  tithes  may   elect  another  ;    and    if 
disapproved  of,  Archbishop  may  appoint.     But  if  no 
person  be  entitled  to,  or  interested  in  the  tithes  tax, 
save  the   person  appointing  them,  Bishop  shall   not 
disapprove  or  dissent ;    and  Archbishop   may  be  com- 
pelled to  appoint,  on  application  by  mandamus ;  the 
commissioner  to  take  an   oath  before  a  justice  of  the 
peace,   to  discharge  his   duty,  and   to  have  £100  a 
year  in  freehold  property,  or  £1000  personal  estate, 
and  must  make  oath   before  a  justice  of  the  peace  of 
their  qualification;   a  penalty  of  «£100  if   they   act 
without  such  oath  ;  if  commissioners  will  not  act,  or 
die,  new  ones  to  be  appointed  ;  the  commissioners  to 
fix  the  amount  of  sum  to  be  paid  as  a  compensation 
for  all   tithes,  after  due  inquiry  from  the  incumbent 
of* the   parish;    and  the   occupiers  of  the   land,    on 
the   average  annual  amount  paid,  or  agreed,  or  ad- 
judged to  be  paid  during  seven  years  preceding  1st 
November,   1821  ;    such  composition  not  to  be  lower 
than  such  average,  nor  to  exceed  it  more  than  one- 
fifth.     Commissioners  may  examine  on  oath  ;  if  they 
cannot   agree,    they    shall   appoint  an  umpire,   and 
give  notice  to  the  chief  secretary,  bishop,  incumbent, 
tithe   owners,    and    three  of  the  vestry  ;    umpire   to 
ascertain  amount   of  composition,   with  same  powers 
as  commissioner ;  if  commissioners  do  not  agree,  or 
appoint   umpire  within  four  months,   they  shall  certify 
to  the   Chief  Governor  the  difference,  and  the  Chief 
Governor  in  council  may  refer  it  back  to  reconsidera- 
tion of  the  commissioners ;  and  if  they  do  not  agree^ 
or  appoint  an  umpire  within  one  month.  Chief  Go- 
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vernor  shall  appoint  umpire  ;  umpire  to  take  oath  to 
discharge  his  duty  before  commissioners,  or  justice  of 
the  peace.  Commissioners  or  umpire  may  have  a 
survey  and  valuation  of  the  lands  and  tithes  or  the 
parish  made,  and  shall  within  seven  days  give  notice 
of  its  being  deposited,  and  after  twenty-one  days,  may 
hear  objection  thereto,  and  amend  same ;  they  may 
use  old  survey,  if  they  think  proper  ;  and  they,  and 
those  they  employ,  may  enter  lands,  for  the  purpose  of 
this  act.  When  a  general  survey  of  Ireland,  or  of 
any  parish,  or  part  of  the  survey  shall  be  made,  then 
such  survey  only  shall  be  made  use  of;  commissioners 
or  umpire  shall  certify  amount  of  composition,  subjoin- 
ing  the  then  price  of  wheat  or  oats,  according  to  the 
prevalent  growth  of  the  county,  on  an  average  of 
seven  years,  calculated  upon  the  returns  advertised 
in  the  Dublin  Gazette  during  such  seven  years,  and 
transmit  such  certificate  to  the  bishop,  the  register  of 
the  bishop,  to  churchwardens,  and  to  the  persons 
entitled  to  the  tithes.  Where  composition  exceeds  the 
seven  years  average,  commissioners  or  umpire  shall 
state  the  reasons  for  such  encrease  on  the  certificate  of 
composition.  If  person  entitled  to  tithes  agree  with, 
vestry  to  receive  a  fixed  sum,  as  a  composition  for  all 
tithes,  such  agreement  shall  bind  the  commissioners 
or  umpire,  and  such  sum  shall  be  inserted  in  certificate 
of  composition  ;  but  if  that  does  not  amount  to  the 
average  paid  for  seven  preceding  years,  if  the  person 
entitled  to  the  tithes  have  a  less  estate  than  fee  simple 
therein,  the  commissioners,  or  umpire,  shall  certify 
their  opinion  to  that  effect,  and  shall  insert  in  their 
certificate  a  sum  equal  to  such  average  amount,  and 
certify  same  as  the  amount.  Vestry  held  in  ten  days 
after  receipt  of  certificate,  or  persons  entitled  to 
tithes,  wiihin  the  month  after  receipt  of  certificate,  may 
appeal  to  chief  governor  in  council  against  the  cer- 
tificate, and  notice  of  appeal  to  be  printed  in  Gazette, 
and  Governor  and  Privy  Council  may  hear  and  de- 
termine said  appeal  ;  confirm  or  modify,  encrease  or 
diminish  said  rate  ;  or  may  refer  said  appeal  to  next 
going  Judge  of  Assize;  certificate  conclusive  evidence 
of  composition,  and  not  to  be  invalidated  by  infor- 
mality or  any  previous  proceedings.  Composition  to 
commence  from  1st  November  next  ensuing  the 
flate  of  the  certificate,  for  21  years,  and  from  the  said 
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1st  November  shall  suspend  the  right  of  taking  tithes, 
or  any  payment  for  tithes,  other  than  such  composition, 
for  such  21  years,  subject  to  variation  in  price  of 
wheat  or  oats  every  three  years.  Composition  liable 
to  same  charges  as  tithes-  l&ent  of  tithes  shall  be  paid 
in  lieu  of  composition;  tbis  not  to  affect  any  tithes 
due  before  the  term  of  composition  commenced,  nor 
to  affect  the  leasing  powers  given  by  *> George  4, 
ch.  25.  Composition  shall  be  assessed  and  ap plotted 
"by  commissioners  on  all  land  not  tithe  free,,  payable 
by  the  occupiers,,  and  the  assessment  eatered  in  a 
book,  signed  by  the  Commissioners,  and  to  be  kept  by 
resident  Minister;  if  none,  then  in  the  custody  and 
place  ordered  by  Commissioners  or  umpire ;  every 
occupier  or  owner  may  inspect  same,  and  take  copies 
at  his  own  expense  ;  and  land  on  which  dry  or  barren 
cattle  are  agisted,  or  land  on  which  a  claim  of  ex- 
emption from  tithe  is  depending,  not  exempt  from  as- 
sessment.. If  lands  assessed  sfyall  be  -declared  exempt, 
the  occupier  charged  therewith  shall  be  repaid. 
Copies  of  assessment  shall  be  delivered  by  Commis- 
sioners to  the  incumbent,  and  other  person  entitled  to 
the  composition,  to  be  levjed  by  half  yearly  payments, 
after  the  first  day  of  May,  and  iirst  of  November,  in 
each  year ;  and  if  person  entitled  to  tithes  or  compo- 
sition die,  or  be  removed  in  the  half  year,  then  the 
lialf  year's  assessment  shall  be  apportioned  ;  original 
assessment  shall  be  evidence  of  being  payable ;  and 
the  composition  shall  be  a  preferable  charge  in  land, 
pot  exceeding  one  year's  amount,  and  leviable  by  the 
collectors  of  the  incumbent,  and  other  parties  entitled, 
and  recoverable  as  rent.  On  execution  or  distress 
on  land  subject  to  composition^  one  year's  arrears 
thereof  shall  be  paid,  in  preference  to  all  other  de- 
mands. Parties  aggrieved  by  assessment  pr  applot- 
mentr  may  appeal  to  quarter  sessions,  who  may  amend 
same.  On  failure  of  assessment  by  commissioners  or 
umpire,  the  composition  shall  be  levied  according  to 
the  parish  cess.  Owners  of  land  in  any  parish,  for 
the  tithe  of  which  composition  is  made  under  this  Act, 
shall  let  such  land  tithe  free  ;  and  the  occupier  pay- 
ing the  composition,  may  deduct  it  out  of  his  rentr 
Where  the  owner  or  occupier  is  a  quaker,  then  the 
collector  of  the  tithes'*  receipt  is  to  be  taken  as  disr 
charge  of  so  much  rent.    But  no  deduction  pn  account 
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of  tithes  shall  be  a  discharge  to  prevent  ejectments 
for  nonpayment  of  rent,  if  any  part  remains  unpaid 
to  the  landlord.  Composition  shall  be  recovered  from, 
quakers,  in  same  way  as  tithes  are,  under  the  Irish 
acts  of  1  Geo.  2,  c-  13.  7  Geo.  3,  c.  21,  sect.  11. 
54  Geo-  3,  c.  68,  sect.  6.  Between  the  1st  May 
and  ]9th  October,  in  the  third  year  from  commence- 
ment of  composition,  and  in  every  subsequent  third 
year,  incumbent  or  tithe  owner,  or  three  landholders" 
charged  with  £3  a  year  to  composition,  may,  on  notice 
given  on  two  Sundays,  they  being  eight  days 
previous  to  sessions,  apply  to  Quarter  Sessions  to 
alter  amount  of  composition  for  ensuing  three  years, 
in  proportion  to  average  price  of  wheat  or  oats,  ac- 
cording to  the  prevalency  of  the  county  for  three  years 
preceding;  and  if  it  varies  one-tenth  in  price  from 
the  price  stated  in  the  composition,  the  composition 
shall  be  in  same  manner  and  ratio  encreased  or  dimi- 
nished, and  to  be  assessed  and  received  in  the  same 
ratio,  and  the  parties  may  appoint  an  arbitrator  to 
ascertain  the  average  price  of  the  barrel  of  good 
marketable  wheat  or  oats  within  such  county,  for  the 
last  three  years ;  and  he  is  required,  from  the  Dublin 
Gazette,  to  ascertain  the  price  of  a  barrel  of  good 
marketable  wheat  or  oats,  upon  the  average  of  such 
term  of  three  years  preceding,  and  to  state  and  set 
forth  such  average  price,  by  his  signature  writing  to 
the  justices.  After  the  21  years  are  out,  the  right  of 
tithes  shall  revive,  as  if  this  Act  had  not  been  made* 
This  Act  to  extend  to  all  persons  and  corporations 
entitled  to  tithes,  and  their  agents  and  stewards, 
f  churchwarden  or  churchwardens,  or  persons  appointed 
to  act  as  such  ;  in  united  parishes  the  proceedings 
under  this  Act  shall  be  several.  Where  a  place  is 
extra-parochial,  or  the  parish  is  not  known,  or  where 
the  tithes  payable  are  wholly  appropriate,  or  impro- 
priate, and  the  owners  or  occupiers  of  the  land  are 
liable  to  any  tithes  payable  to  same,  and  vestrymen 
do  not  amount  to  seven,  but  shall  be  sufficient  in  the 
aggregate  so  to  do  it.  The  majority  of  the  persons 
entitled  to  the  lands,  if  there  be  not  five,  subject  to 
such  tithes  as  are  wholly  payable  to  the  same  person, 
to  apply  to  the  Chief  Governor  to  give  orders  and 
directions  that  a  vestry,  or  meeting,  shall  be  held  for 
the  carrying   into  effect   the  purposes  of   this  Act* 
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The  Chief  Governor  may  direct  a  vestry  shall  be 
holden  for  the  purposes  of  this  Act,  in  the  church  of 
some  parish,  to  be  appointed  by  the  Bishop  of  the 
diocese  of  such  parochial  place.  The  Bishop  shall 
appoint  a  church,  and  the  Chief  Governor  will  nomi- 
nate persons  to  act  as  churchwardens,  for  the  purposes 
of  this  Act.  And  all  persons  liable  to  payment  of 
county  cess  charges,  and  persons  entitled  to  tithes, 
may  meet,  and  appoint  commissioners,  and  act  in  all 
respects  as  in  other  vestries,  under  this  Act. 

Where  benefice  is  sequestered,  imumbent  not  to 
act  without  consent  of  sequestrator.  If  benefice  be 
vacant,  Chief  Governor,  with  consent  of  Patron  and 
Bishop,  may  order  vestry  to  be  assembled,  and  may 
appoint  a  person  to  act  for  incumbent  in  execution  of 
this  Act.  The  possession  of  the  lann  by  the  occupier 
discharged  of  tithes,  and  the  payment  and  receipt  of 
the  composition  by  the  incumbent,  &c.  shall  be 
deemed  the  possession  and  payment  of  the  tithes. 
The  Chief  Governor  may  order  money  to  be  advanced 
for  carrying  this  Act  into  execution  in  any  parish,  not 
exceeding  £300,  to  be  repaid  by  assessment,  in  ad- 
dition to  tithe  composition,  by  instalments  of  one-fifth 
in  five  successive  years  ;  and  the  money  advanced  to 
the  commissioners  for  incumbent,  to  be  repaid  out  of 
composition,  as  Lord  Lieutenant  shal  1  order.  '^No  com- 
missioner or  umpire  to  receive  more  than  30  shillings 
for  every  day  he  shall  be  actually  employed.  Penalties 
and  forfeitures  shall  be  recovered  before  a  Justice  of  the 
Peace,  half  to  informer,  and  half  to  the  poor  of  the 
parish  ;  and  the  conviction  shall  be  in  any  form  of 
words  of  the  same  effect  as  in  the  Act.  Persons  ag- 
grieved by  conviction  or  assessment  under  this  Act, 
may  appeal  to  quarter  sessions,  giving  ten  days 
notice,  and  security,  with  two  sureties,  within  seven 
days.  The  writs  of  appeal  recoverable  by  distress, 
and  for  nonpayment,  and  want  of  sufficient  distress, 
two  months  imprisonment.  Commissioners  or  umpire 
may  examine  witnesses  on  oath,  or  affirmation  ;  pe- 
nalty of  perjury  on  false  oath  or  affirmation.  Pro- 
ceedings not  to  be  quashed  for  want  of  form.  No 
action  shall  be  commenced  for  any  act  done  under  this 
Act,  after  three  calendar  months  next  after  the  act 
committed,  and  not  till  thirty  days  notice,  nor  after 
tender  of  amends,   and    the  venue  shall  be  laid  in 
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the  proper  county,  and  defendants  may  plead  special- 
ly, or  the  general  issue,  and  give  this  act,  and  the 
special  matter  in  evidence,  [f  a  replevin  be  brought, 
avowant  may  avow,  plead,  or  make  cognizance  ge- 
nerally that  he  took  the  goods  as  a  distress,  by  force 
of  the  statute  in  that  case  made  and  provided  ;  and 
if  it  appear  that  the  matter  on  which  the  cause  of 
action  arose  was  due,  or  that  the  distress  and  replevin 
were  made  in  pursuance  and  by  authority  of  this  Act, 
or  that  such  action  or  suit  shall  have  been  brought 
before  thirty  days  notice  thereof  was  given,  or  after 
sufficient  satisfaction  made  or  tendered,  or  after  three 
months  from  the  act  committed,  there  shall  be  a  ver- 
dict for  defendants,  and  there  shall  be  double  costs, 
if  said  plainttff  is  nonsuited,  or  has  a  verdict  against 
him,  or  judgment  in  demurrer, 
TONE,  THEOBALD  WOLFE, 

His  trial  by  Court-martial  illegal ;  and  an  habeas  corpus 
granted  by  the  Court  of  King's  Bench.     Treatise,  15, 
16. 
TRANSMISS  OF  PRISONERS, 

The  proper  course  to  remove  a  prisoner  confined  in  one 
county,  for  an  offence  charged  to  be  committed  in 
another  county,  that  he  may  be  tried  in  the  county 
where  the  offence  is  charged  to  be  committed,  is  to 
gel  a  transmiss  warrant  issued  by  the  clerk  of  the 
Crown.  The  Court  of  King's  Bench  will  not  make 
a  rule  to  remove  such  prisoner,  nor  issue  an  habeas 
corpus  to  do  so.  427. 
TRIAL. 

By  magna  charta,  and  the  petition  of  rights,  no  one,  ex- 
cept in  actual  war  and  rebellion,  could  be  tried,  except 
by  the  civil  power,  according  to  law.     Treatise,  1  J. 

Trial,  under  the  Military  Act.  Treatise,  11,  12,  13, 
Reports,  27. 

Trial,  under  Martial  Law,  by  a  special  Act  of  Parlia- 
ment.    Treatise,  11,   12,   13.     Reports,  27. 

The  Court,  at  nisi  prius,  cannot  take  notice  of  a  mistake 
in  a  record,  declaring  the  defendant  to  be  in  the  cus- 
tody of  the  Marshal  of  the  King's  Bench,  where  it  is 
a  record  of  the  Court  of  Exchequer,  and  should  have, 
instead  thereof,  stated  the  plaintiff  to  be  debtor  of  our 
Lord  the  King,  &c.  ;  though  no  judgment  can  be 
entered  on  it.     51 J . 

This  mistake  in  the  record  would  be.  amended,  on  motion, 
in  the  Court  above.     511. 
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TRIAL  AT  BAR. 

The  Court  will  not  appoint  a  trial  at  bar  m  a  criminal 
case,  to  commence  on  a  Saturday,  lest  it  should  con- 
tinue on  Sunday.     472. 

If  tke  King  prosecutes  in  his  royal  person,  a  trial  at  bar 

is  his  right.  565. 
If  the  prosecution  is  not  the  King's,  then  there  must  be 
grounds  laid  before  the  Court  to  induce  them  to  grant 
such  a  trial ;  and  the  dread  of  the  prosecutrix  that  she 
and  her  witnesses  will  be  murdered,  is  not  a  sufficient 
ground  ;  as  the  Court  will  presume  a  sufficient  power 
in  the  State  to  protect  its  witnesses ;  neither  will  the 
prisoner  being  son-in-law  to  the  Mayor  be  a  ground 
for  a  trial  at  bar  5  for  though  joined  in  the  commission, 
yet  there  are  two  of  the  King's  Judges  also  in  it ;  and 
the  Court  will  presume  the  Mayor,  as  Judge,  will  act 
right;  neither  will  the  prisoner  having  been  Sheriff ; 
for  the  Court  presumes  his  influence,  as  the  Sheriff, 
expires  on  his  ceasing  to  be  Sheriff      565. 

The  application  by  the  prisoner  to  be  removed,  is  one  to 
its  discretion.  If  prosecutrix  does  not  lay  sufficient 
grounds  before  the  Court  to  induce  it  not  to  do  it,  and 
the  prisoner  states  that  he  will  be  deprived  of  the  be- 
nefit of  an  aged  witness,  the  Court  are  bound  to  re- 
move the  prisoner,  and  remit  the  record.     565. 

If  the  prosecutor  had  applied  for  a  trial  at  bar,  and 
there  had  been  no  opposition,  it  would  have  been  a 
matter  of  course  to  have  complied.     565, 

Here  the  prisoner  would  have  remained  in  gaol  till  next 
Term,  and  the  expenses  would  be  great,  dragging  up 
a  jury,  of  the  citizens  of  Cork.     565.   . 

The  motion  oft  behalf  of  a  prisoner,  to  be  removed,  and 
to  have  th«  record  remitted,  is  a  motion  of  course.  565« 

In  criminal  cases  of  great  difficulty,  the  Court  will  grant 
a  trial  at  Bar.     565. 

At  common  Saw,  no  person  could  be  tried  for  any  offence, 
except  in  the  county  where  it  was  committed.    565. 

In  a  prosecution  for  murder,  at  the  suit  of  a  common 
person,  the  Court  resolved  that  a  trial  at  bar  could  not 
be  granted,  on  the  application  of  a  prisoner,  except  on 
sufficient  grounds  laid  before  therm     563. 

Formerly  a  Barrister  was  entitled  to  a  trial  at  Bar,  but 
isnot  now.    615. 
TRIAL  in  next  County. 

The  ^entie  changed,  on  account  of  the  prejudice  in  the 
county,  on  the  trial  of  an  issue,  on  a  bill  of  attainder? 
£9  ascertain  the  lands.     1570 
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TRIAL  in  next  County. 

To  change  the  venue,  the  affidavit  must  state  that  the 
cause  of  action,  if  any,  arose  in  the  county  into  which 
it  is  sought  to  be  changed,  and  no  where  else.    391. 

In  misdemeanors,  a  general  allegation  that  a  fair  trial 
caunot  he  had,  will  not  be  sufficient ;  it  must  appear 
on  the  record,  or  from  facts  suggested  and  entered  on 
record  ;  and  if  so,  it  will  be  granted  into  the  next 
county ;  otherwise  the  venue  is  local.  565. 
TRIAL,  NEW. 

It  is  no  ground  for  a  new  trial,  that  the  deed  is  not 
stamped,  unless  that  objection  be  made  at  the  trial ; 
for  it  might,  by  possibility,  be  stamped  during  the 
trial.  The  ground  cf  a  new  trial  must  always  be 
made  upon  some  objection  which  could  not  be  removed 
at  the  trial.     531. 

New  trials  must  be  moved  for,  by  the  rule  of  the  Court, 
within  the  first  four  days  of  the  Term  next  after  the 
trial.  The  consent  of  the  parties  will  not  dispense 
with  this  rule.     671. 

Assumpsit,,  for  use  and  occupation,  verdict  for  the  plain- 
tiff set  aside,  because,  to  take  off  the  evidence  of  de- 
fendant's witnesses,  who  were  bail  in  a  replevin,  the 
plaintiff  served  a  notice  to  consolidate  both  actions  into 
the  assumpsit,  whereby,  in  fact,  he  became  bail  in  the 
assumpsit  also.  669. 
TRIALS,  Putting  off. 

If  a  Court  put  off  a  trial,  on  motion  of  the  prisoner,  for 
high  treason,  the  prisoner  must  be  brought  up,  by 
habeas  corpus,  to  enter  up  the  continuances.     472. 

Motion  to  postpone  a  trial,  on  an  affidavit  of  the  absence 
of  a  material  witness  in   Scotland,  opposed,  because 
the  affidavit  did  not  state  he  had  been  sought  for.  The 
Court  postponed  the  trial.     680,  681. 
TROVER. 

The  landlord  has  a  right  to  sell  the  distress  to  the 
amount  of  the  rent  due  ;  if  he  sells  more,  it  ean  be 
recovered  from  him  in  an  action  of  trover.  511. 
Application  to  the  Court  by  the  defendant  in  trover, 
after  plea,  to  compel  the  plaintiffs  in  (rover  to  accept 
their  goods  and  costs,  refused.     679. 

UNION. 

Mr.  Saurin\s  opinion  that  the  Irish  legislature  had  no 
power  to  pass  the  act  of  Union,  and  his  reasons  for 
opposing  it.     Treatise,  4. 
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USE  and  OCCUPATION. 

Formerly  if  plaintiff  or  defendant  in  this  action,  pro- 
duced a  lease,  it- destroyed  the  action,  and  the  plaintiff 
was  left  to  his  action  of  debt.  An  act  of  Parlia- 
ment remedied  this;  and  a  lease,  if  not  a  deed,  under 
seal,  <Sjc.  is  evidence  of  the  value  and  of  the  agree- 
ment, to  go  to  the  jury.  511.  ■ 
The  jury,  in  this  action,  cannot  assess  damages  for  the 
defendant,  because  he  seeks  none.  The  verdict  must 
be  generally  for  him,  with  costs.  511. 
Assumpsit,  two  counts  ;  first,  one  indebitatus  assumpsit, 
for  use  and  occupation.  Second,  quantum  valebat,  for 
the  same.  It  was  brought  by  the  landlord  to  recover 
the  difference  between  the  amount  of  a  sale  on  a  dis- 
tress, made  by  him,  and  a  year's  rent.  The  defendant 
cannot  shew  when  the  subpoenas  were  sued  out,  in- 
order  to  shew  that  the  action  was  commenced  before 
any  rent  was  due.  The  Court  will  take  it  as  a  record 
of  the  year  it  purports  to  be  of.  The  defendant  may 
shew  that  the  goods  were  sold  at  an  undervalue,  or 
that  he  had  not  the  lands  for  the  time  declared  on, 
and  the  defendant  being  in  prison  at  the  time  of  the 
sale,  is  a  good  ground  for  presuming  they  were  sold 
at  an  undervalue.  The  defendant  cannot,  under  the 
count  of  indebitatus  assumpsit,  give  in  evidence  the 
tortious  act  of  the  plaintiff;  but,  he  ©an,  under  t[ia, 
count  of  quantum  valebat.     511. 

USURY. 

Plaintiff  granted  an  annuity,  payable  on  the  death  of 
his  uncle  and  father,  and  executed  a  bond,  condition- 
ed on  failure  of  payment;  execution  issued  on  the 
bond,  and  plaintiff  filed  his  bill  for  relief,  on  the 
ground  of  usury,  and  moved  for  an  injunction  ;  which 
the  Chancellor  refused,  as  the  plaintiff  had  lain  by 
during  his  uncle's  and  father's  life ;  but  would  hav«v 
relieved  him,  if  he  had  applied  in  time.     393. 

VARIANCE. 

A  variance  between  the  original  writ  and  the  declara- 
tion in  the  King's  Bench,  must  be  pleaded  in  abate- 
ment, as  the  original  writ  is  no  part  of  the  record, 
and  must  be  put  in  within  four  days  after  filing  the 
declaration;  if  filed  after,  the  Court  will  take  it  off 
the  file,  aliter  in  the  Common  Pleas,  for  the  writ 
there  appears  on  the  record,  and  is  part  of  it,  and 
the  variance  at  all  times  appears  on  the  record.    436. 
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VARIANCE. 

The  Court  of  King's  Bench  will  not  grant  oyer  of  the 
original  writ,  that  the  error  may  appear.     436. 
VENIRE. 

Ex  officio  informations  for  sending  a  challenge, — Trial.' 
Verdict  of  guilty ;  motion  in  arrest  of  judgment. 
That  there  are  two  defendants  in  the  information— 
That  there  are  several  counts  in  the  information  apply- 
ing to  each  defendant,  and  several  pleas  of  not  guilty; 
and  the  award  of  the  venire  is  several,  yet  the  venire 
itself  is  joint. 
No  judgment  given  by  the  Court,  the  prosecutor 
dying. 
It  was  further  objected  to  the  process,  that  it  was  dis- 
continued by  the  second  venire  being  dated  two  days? 
before  the  return  of  the  first.     665. 

The    several   cases    relative  to  venires,   &e.   cited  by 
Mr.   Standish   O' Grady,    afterwards   Chief  Baron* 
665. 
VENUE. 

The  venue  changed  on  account  of  prejudice  in  the 
county  on  the  trial  of  an  issue  on  a  bill  of  attainderf 
to  ascertain  the  lands*     157. 

To  change  the  venue,  the  affidavit  must  state  that  the 
cause  of  action,  if  any,  arose  in  the  county  into 
which  it  is  sought  to  be  charged,  and  no  where  else. 
39  J. 

In  misdemeanors  a  general  allegation  that  a  fair  trial 
cannot  be  had,  will  not  be  sufficient -;  it  must  appear 
on  the  record,  or  from  facts  suggested  and  entered  on 
record  ;  and  if  so,  it  will  be  granted  into  the  next 
county,  otherwise  the  venue  is  local.  565m 
VERDICT. 

In  slander  the  plaintiff  has  a  right  to  take  his  verdict 
on  whatever  count  he  pleases,  and  that  his  evidence 
supports.     405. 

If  he  has  taken  a  general  verdict,  and  the  merits  are 
with  him,  the  Court  will  admit  to  amend  the  postea, 
by  entering  a  verdict  on  any  particular  count.     405. 

In  trespass  vi  et   armis,    the   plaintiff  hath   a  right  to 
take  his  verdict  and  judgment  on  any  or  all  the  counts 
his  evidence  supports.     646. 
VERDICT,— f motion  to  set  aside) 

This  motion,  by  the  rule  of  the  Court,  must  be  made 
■within  the  first  four  days  of  the  next  Term  after  trial. 
The  consent  of  the  parties  will  not  dispense^with  thif 
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VERDICT. 

rule.  The  Judge  reporting  that  the  verdict  is  against 
law,  may  dispense  with  it,  by  permission  of  the  Court. 
571. 
Verdict  taken  for  plaintiff  by  consent,  subject  to  the 
opinion  of  the  Court.  Should  the  Court  be  of  opinion 
that  it  should  be  entered  for  the  defendant,  the 
clerk  of  Nisi  Prius  should  so  ai teethe  verdict,  with- 
out any  fresh  rule  to  do  so.  571. 
VlCAR.     (See  church-yard.) 

The  freehold  of  the  church-yard  is  in  the  vicar,  as  vicar, 
subject  to  the  right  of  the  parish.     364,  365. 
VOLUNTARY  PENSION. 

Quaere— Can  a  voluntary  pension  at  will,  be  assigned  ? 
(It  seems  not).     403. 

;W  ARRANT. 

The  Court  of  King's  Bench  will  not  make  a  rule  on  the 

gaoler  to  give  a  copy  of  the  warrant  of  committal.  403, 
A   Magistrate,    knowing  the   hand- writing  of  another 

Magistrate   to  the  informations,  may  grant  a  warrant 

thereon.     563. 
A  warrant  granted  on  articles  of  the  peace  being  sworn, 

ought  to  be  executed  in  the  mildest  possible  manner.— 
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Taken,  30th  May,  1798,  by  the  rebels.     16. 
Deserted  by  the  army,  the  30th  May,  1798.    39. 
WILL. 

Denying  the  heir  at  law  admittance  to  the  testator,  while 

executing  his  will,  was  held  sufficient  evidence  to  set 

aside  the  will.     395. 
Arguments  and  cases  as  to  what  words  in  a  will  convey 

an  estate  for  life  in  tail  or  in  fee.     387. 
Quaere,  is  a  signing  at  the  top  sufficient,  within  the 

statute,  to  operate  as  a  revocation?     615. 
WITNESSES 

Examined  on  Lord  Edward  Fitzgerald,  Bagnal  Harvey, 

and  Cornelius  Grogan's  attainder,  on  getting  leave  to 

bring  in  the  bill : 
General  Cradock.     Treatise,  29,  30. 
Thomas  Reynolds.     Treatise,  30,  31. 
WITNESSES 

Examined  before  the  House  of  Commons,  in  a  committee 

on  the  Grogan  attainder  : 
General  Cradock.     1>  2,  3?  25?  to  ,30. 
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WITNESSES. 

William  Kellet.     3,  to  23.     105,  to  114, 
Mrs.  Kellet.     23,  24. 
Captain  Macnaraanus.     30,  31,  32 
Henry  Loftus  Frizzel.     33,  to  380 
Richard  Maxwell.     38,  to  46. 
EarlofArran.     46,  to  50. 
Earl  of  Mountnorris.     50,  to  53. 
Stuckey  Simon.     53. 
Edward  PercivaL     54,  to  58. 
Ambrose  Boxwell.     58,  to  66, 
Gabriel  Cotany.     66,  to  68. 
Arthur  Murphy.     68,  to  72. 
John  Devereux.     72,  to  93. 
Mr.  Geale.     93,  94. 
Thomas  Savage.     94,   to  114. 
Elizabeth  Devereux.     114,  to  118. 
'     David  Hodgings.     118,   119. 
William  Barry.     119,  to  125. 
Chrfstopher  Taylor.     125,  to  129. 
Lawrence  Fin,     129,  to  136. 
JohnMeyler.      136,  to  140. 
Colonel  John  Maxwell.     140,   141, 
WOOLAGHAN,  (HUGH) 

His  trial  by  Court-martial,  and  conviction,  and  observa^ 
tions  thereon.     Treatise,  21,  22. 
WRIT. 

In  the  King's  Bench,  if  a  writ  be  issued,  and  signed  by 
the  officer,  and  is  brought  by  a  registered  attorney  to 
the  seal-keeper,  the  seal-keeper,  as  a  matter  of  course, 
puts  the  seal  thereto,  and  enters  the  writ  in  a  book, 
from  a  docket  signed  by  the  signing  officer,  and  given 
to  him  by  the  attorney  who  signs  the  writ.  553. 
The  seal-keeper  is  not  to  receive  any  writ  not  signed  by 
an  attorney  of  the  Court,  whose  name  and  place  of 
abode  is  not  duly  registered,  pursuant  to  an  order  of 
the  Court,  553, 
WRIT  of  Error. 

A  writ  of  error  was  brought  for  delay  into  the  Court  of 
Exchequer  chamber.  The  Court  confirmed  the  judg- 
ment, with  full  costs;  i.e.  with  all  the  costs  the  de* 
fendant  in  error  had  incurred,  to  be  ascertained  by  the 
defendant  in  error's  own  oath. 

To  bring  a  writ  of  error,  for  the  sole  purpose  of  delay, 
is  contrary  to  the  oath  of  an  attorney,  swearing  he  will 
not  delay  the  parties ;  and  no  Counsel  should  advise  it, 
675. 
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WRIT,  Marked. 

Marked  capias  ad  respoyidendum  cannot  issue  for  money 
extorted,  without  a  Judge's  iiat.     632. 

WRIT,  overmarked. 

In  an  action  on  a  statute  for  over-marking  a  writ,  it 
must  appear  that  the  overmarking  was  malicious.  631, 
The  verdict  was  for  the  amount  of  the  sum  overmarked, 
without  treble  damages  and  costs.  The  Judge  was  of 
opinion  it  was  a  mistake,  and  not  malicious.  However, 
as  the  plaintiff  agreed  to  take  the  verdict  singly  as  it 
stood,  without  treble  damages  and  costs,  it  was  suf- 
fered to  stand  ;  but  they  would  not  suffer  the  plaintiff 
to  make  up  judgment  thereon,  in  order  to  give  it  in 
evidence  in  an  action  for  slander  he  had  brought 
against  the  same  defendant,  in  order  to  prove  the 
malice,  as  they  were  of  opinion  that  the  verdict 
should  not  have  stotd,  and  that  he  ought,  not  t^ 
profit  by  it.     631. 


O'Keil,  Primer,  Chancery  Lane,  Dublin* 
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